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PREFACE.

The two most important powers possessed by the national gov-
ernment under the Constitution of the United States are the power
to declare war and the power to make treaties—powers which,
for brevity and convenience, we may designate as the war power
-and the treaty power. By the Declaration of Independence, the
American colonies became free and independent states, capable of
entering into treaties and of making alliances with foreign nations..

Unpder the Articles of Confederation the right of sending ame
receiving ambassadors and of entering into treaties with other
nations was conferred upon the Continental Congress. Treaties
" made under such authority had, however, no binding force upon
the separate states, many of which passed laws completely nul-
lifying their provisions. There was an entire absence of judieial
power under the Articles of Confederation to enforee the obliga-
tions of a treaty, and Congress was unable to assure the other
contracting party that its part of the bargsin could be performed.
The various states, in their sovereign capacity, might act as they
willed, and there was no authority in the national government,
then existing, to compel the fulfiliment of national compacts.

These, and other causes, led to the adoption of the present Con-
stitution of the United States, which declares that treaties made
under its authority shall be the supreme law of the land, and that
the judicial power of the federal government shall extend to all
cases in law and equity arising under such treaties. The Consti-
tution contains other clauses, prohibiting the states from entering
into treaties and placing the exercise of the treaty power in the
hands of the President in co-operation with the Senate. Recent
events have made the questions arising from the exercise of this
power of great interest, and it has been my forture to investigate,
in an official capacity, on behalf of the United States, many of the
questions considered in this volume. .
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iv PREFACE.

The treaty clauses of the Constitution are of sufficient impor-
tance to demand more consideration than is generally accorded
to them in works on constitutional and international law, and it was
my original intention to consider only the questions arising under
them, but as the work progressed, it broadened in its scope so that
now it treats of many questions of a cognate nature to which these
clauses give rise. .

‘While no two lawyers will, perhaps, agree that one particular
branch of a question is more important than another—in a sense
they are all equally important—yet 1 have treated some subjects
at length and others more concisely. The constitutional prohibi-
tions on the states to enter into treaties, the making, taking effect
and termination of treaties, and the federal questions arising un-
der treaties, are treated, it is believed, with sufficient complete-
ness. Specially, have I devoted attention to the econstruetion
of treaties, the extent of the treaty-making power, and the con-
flict between treaties and acts of Congress, state constitutions and
statutes. The law relative to international extradition dependent
on treaty, the rights and duties of consuls, the acquisition of ter-
ritory by treaty, together with naturalization and expatriation, has
been also rather fully considered, while the chapters on the re-
sponsibility of the government for mob violence and claims against
governments-—covering only a part of the ground, it is true—may
possess an interest from another than a purely legal standpoint.

It has been my aim to give the law as stated by the courts, but
T have not hesitated, when 1T deemed it proper, to express my
own views, placing them, however, in separate sections. It may
not be inappropriate to add that I believe that the United States
is a sovereign nation, fully capable, where not restrained by the
limitations of the Constitution, of exercising all the powers that
attach to sovereignty, and consequently that the treaty power
should be construed in a broad and liberal spirit, and held to ex-
tend to all those subjects that are ordinarily disposed of by inter-
mational negotiation.

ROBERT T. DEVLIN,

San Franciseo, Mayv 1, 1908.
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TREATY POWER OF THE CONSTITUTION.

CHAPTER 1.
TREATY CLAUSES OF THE CONSTITUTION.
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Definitions.
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Declaration of Independence.

Treaties under Articles of Confederation,
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§ 1. Treaty clauses of the Constitution.—The treaty clauses of
the Constitution of the United States are:

1. States prohibited from making treaties:

(@) “‘No State shall enter into any Treaty, Alliance, or Con-
federation; grant letters of Marque and Reprisal; coin Money;
emit Bills of Credit; make any Thing but gold and silver Coin a
Tender in Payment of Debts; pass any Bill of Attainder, ex
post facto Law, or Law impairing the Obligation of Contracts,
or grant any Title of Nobility.’’s

a Article I, section 10, clause 1.
Treaties—1 m
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(b) ““No State shall, without the Consent of Congress, lay
any Duty of Tonnage, Keep Troops, or Ships of War in Time
of Peace, enter into any Agreement or Compact with another
State, or with a Foreign Power, or engage in War, unless
actually invaded, or in such imminent Danger as will not admit
of delay.”’®

2. Power to make treaties:

‘““He [the President] shall have Power, by and with the
Advice and Consent of the Senate, to make Treaties, provided
two-thirds of the Senators present concur; and he shall nom-
inate, and by and with the Advice and Consent of the Senate,
shall appoint Ambassadors, other public Ministers and Consuls,
Judges of the Supreme Court, and all other Officers of the
United States, whose Appointments are not herein otherwise
provided for, and which shall be established by law; but the
Congress may by Law vest the Appointment of such inferior
Officers, as they think proper, in the President alone, in the
Courts of Law, or in the Heads of Departments.’’

3. The judicial power extends to treaties:

“The Judicial Power shall extend to all Cases, in Law and
Equity, arising under this Constitution, the Laws of the United
States, and Treaties made, or which shall be made, under their
Authority ;—to all Cases affecting Ambassadors, other public
Ministers and Consuls;—to all cases of admiralty and mari-
time Jurisdiction ;—to Controversies to which the United States
shall be a Party ;—to Controversies between two or more States;
—between a State and Citizens of another State;—between
Citizens of different States;—between Citizens of the same
State claiming Lands under Grants of different States, and
between a State, or the Citizens thereof, and foreign States,
Citizens or Subjects.”’ @

4. Treaties the supreme law of the land:

““This Constitution, and the Laws of the United States, which
shall be made in Pursuance thereof; and all Treaties made, or

b Article I, section 10, clause 3. d Article IIT, section 2, clause 2.
¢ Article II, section 2, clause 2.
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which shall be made, under the Authority of the United States,
shall be the supreme Law of the Land; and the Judges in
every State shall be bound thereby, any Thing in the Con-
stitution or Laws of any State to the Contrary notwithstand-
n g. e

§ 2. Definitions.—Among the various definitions given of
treaties we select the following:

““A treaty as understood in the law of nations .. .. is an
agreement or contract between two or more nations or sovereigns,
entered into by agents appointed for that purpose, and duly sane-
tioned by the supreme power of the respective parties.’’!

‘“When we speak of ‘a treaty,” we mean an instrument written
and executed with formalities customary among nations.’’?

‘“No nation treats with a citizen of another nation except
through his government. The treaty, when made, represents a
compact between the governments, and each government holds
the other responsible for everything done by their respective citi-
zens under it.”’ 2 )

‘“What is a treaty? The answer is, it is a compact formed be-
tween two nations or communities, having the right of self-gov-
ernment.’’ 4

“Laws are always seen, and through that medium people know
what they have to do. Treaties are not always seen. Some arti-
cles (being what are called secret articles) the public never see.”’ 8

““I consider a treaty . . . . as a solemn promise by the whole
nation, that such and such things shall be done, or that such and
such rights shall be enjoyed.’’®

‘“A treaty is in its nature a contract between two or more
nations, and is so considered by writers on public law; and by the
Constitution it 1s placed on the same footing and made of like

e Article VI, clause 2. ¢ McLean, J., Worcester v. Georgia,
' Thompson, J., dissenting. Chero- 6 Pet. 581, 8 L. ed. 483.
kee Nation v. Georgia, 5 Pet. 60, 8 3 Iredell, J., Ware v. Hylton, 3

L. ed. 25. Dall. 272, 1 L. ed. 568.
? Taney, C. J., Holmes v. Jennison, ¢ Iredell, J., Ware v. Hylton, 3
14 Pet. 571, 10 L. ed. 579. Dall. 271, 1 L. ed. 568.

? Waite, C. J. Frelinghuysen v.
Key, 110 U. 8. 71, 3 Sup. Ct. Rep.
462, 28 L. ed. T1.



§ 3] TREATY CLAUSES OF THE CONSTITUTION. 4

obligation as a law of the United States. Both are declared in
that instrument to be the supreme law of the land, and no para-
mount authority is given to either over the other.”’?

““Under the Constitution, a treaty between the United States
and a foreign nation is to be considered in two aspects—as a
compact between the two nations, and as a law of our country.
As a compact, it depends for its enforcement on the good faith
of the contracting parties, and to carry into effect some of its
provisions may require legislation. For any infraction of its
stipulations importing a contract, the courts can afford no redress
except as provided by such legislation. The matter is one to be
settled by negotiation between the executive departments of the
.two governments, each government being at liberty to take such
measures for redress as it may deem advisable.’”®

““A treaty of cession is a deed of the ceded territory, the
sovereign is the grantor, the act is his, so far as it relates to the
cession, the treaty is his act and deed, and all courts must so
consider it, and deeds are construed in equity by the rules of
law.”’?

§ 3. The continental Congress.—As it became evident that if
the colonies were to be successful in their contentions against
Great Britain harmonious co-operation was necessary, the various
colonies, acting upon the recommendation of Massachusetts that
2 continental Congress be called to consider the state of publie
affairs, appointed delegates, who assembled at Philadelphia on
September 4, 1774. They determined that each colony or prov-
ince should have one vote, adopted addresses to the people of
England and to the adjoining British colonies, passed resolu-
tions declaring that the importation of certain goods ought to .
cease after September 10, 1775, unless before that time the
grievances of America should be removed, and proposed that a
general Congress be held in May of the following year.

At the second Congress all the states were represented. The
raising of continental troops was authorized, and George Wash-
ington was appointed commander-in-chief. They provided for

? Field, J., dissenting. Chew Heong Franks, 120 U. 8. 702, 7 Sup. Ct. Rep.
v. United States, 112 U. 8. 562, 5 656, 30 L. ed. 766.
Sup. Ct. Rep. 255, 28 L. ed. 770. ® Baldwin, J. United States v.
* Field, J., dissenting. Baldwin v. Arredondo, 6 Pet. 738, 8 L. ed. 547.
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the issue of two millions of dollars in bills of eredit, and pledged
the colonies to redeem them, and on June 10th of that year a
committee was constituted to prepare a declaration to the effect
‘“‘that these united colonies are, and of right ought to be, free
and independent states; that they are absolved from all allegiance
to the British crown, and that all political connection between
théem and the State of Great Britain is, and ought to be dis-
solved.’’ 10

§ 4. Committee to prepare plan of treaties.—A committee was -
appointed on the following day, June 11th, to prepare a plan
of treaties to be proposed to foreign powers. On the 4th of
July the Declaration of Independence was adopted. The pow-
-,ers of a government were exercised by Congress until the adop-
tion of the Articles of Confederation. A resolution was passed
by Congress on June 11, 1776, providing for the appointment of
a committee to prepare and digest the form of a confederation
to be entered into between the colonies. This committee on July
12, 1776, presented a draft which was under debate for scveral
days, and on August 20, 1776, the committee of the whole re-
ported a new draft.!? ' ‘

On November 15, 1777, Congress finally adopted the articles,
and the final ratification by all the states occurred March 1,
1781.12

~ § 5. Declaration of Independence.—The Declaration of In-
dependence on July 4, 1776, effected a severance of the politi-
cal connection between the colonies and the English erown and
constituted the colonies free and independent states. ‘‘The con-
sequences flowing from its adoption were,”’ says Mr. Curtis,
‘‘that the local allegiance of the inhabitants of each colony be-
came transferred and due to the colony itself, or as it was ex-
pressed by the Congress, became due to the laws of the colony
from which they derived protection; that the people of the coun-
try became thenceforth the rightful sovereign of the country;
that they became united in a national capacity, as one people; -
that they could thereafter enter into treaties and contract al-

® Journals of Congress of 1776, ** Secret Journals, 401, 418, 423,
205, 206. 426; 3 Kent’s Commentaries, 196,
1 Journals of 1776, 304. 197.
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liances with foreign nations, could levy war and conclude peace,
and do all other acts pertaining to the exercise of a national
sovereignty; and finally, that in their national capacity, they
became known and designated as the United States of Amer-
ica. This Declaration was the first national state paper in which
these words were used as the style and title of the nation.’”18

‘‘A mnation and a state did not spring into existence, through
that declaration, as dramatic publicists are wont to express it.
Nations and states do not spring into existence. The signifi--
cance of the proclamation was this: a people testified thereby
the consciousness of the fact that they had become, in the
progressive development of history, one whole, separate, and
adult nation, and a national state, and that they were deter-
mined to defend this natural status against the now no longer
natural supremacy of the foreign state.’’14

§ 6. Treaties under Articles of Confederation.—It was declared
in the first article that the name of the confederacy should be
““The United States of America,’”” and in the second that each
state should retain its sovereignty, freedom, and independence,
and every power, jurisdiction, and right, which was not ex-
pressly delegated by the confederation to the United States.
The sole and exclusive right was conferred upon Congress of
sending and receiving ambassadors, and of entering into treaties
and alliances under the restriction that no treaty of commerce
could be made by which the legislative power of the states was
t(_)' be restrained from imposing such imposts and duties on
foreigners as their own people were subjected to, or prohibiting
the exportation or importation of any species of goods or com-
modities. No state was allowed, without the consent of the
United States, to send an embassy to, or receive an embassy
from, or make any treaty with any ruler or state; nor with-
out the consent of Congress could any state enter into any
treaty, confederation or alliance with each other. But the Arti-
cles of Confederation contained no means to carry its powers
into execution. It might declare everything, but do nothing;
or, in the words of Washington, the confederation was ‘‘little

¥ 1 Curtis’ Constitutional History # 1 Burgess’ Political Science and
vf the United States, 35. Constitutional Law, 100.
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more than a shadow without the substance; and Congress a
nugatory body, their ordinances being little attended to.”’%®

5 Marshall’s Life of Washington,
64.

The clauses of the Articles of Con-
federation relating to these subjects
were:

‘¢Article VI. No State without
the comsent of the United States in
Congress assembled, shall send any
embassy to, or receive any embassy
from, or enter into any conference,
agreement, alliance, or treaty with any
king, prince or state; mnor shall any
person holding any office or profit or
trust under the United States, or any
of them, accept of any present,
emolument, office or title of any kind
whatever from any king, prince or
foreign state; nor shall the United
States in Congress assembled, or any
of them, grant any title of nobility.

‘‘No two or more States shall enter
into any treaty, confederation or al-
liance whatever between them, without
the consent of the United States in
Congress assembled, specifying ac-
curately the purposes for which the
same is to be entered into, and how
long it. shall continue.

‘““No State shall lay any imposts
or duties, which may interfere with
any stipulations in treaties, entered
into by the United States in Con-
gress assembled, with any king, prince
or state, in pursuance of any treaties
already proposed by Congress, to the
courts of France and Spain.

‘¢No vessels of war shall be kept
up in time of peace by any State,
except such number only, as shall
be deemed necessary by the United
States in Congress assembled, for the
defense of such State, or its trade;
nor shall any body of forces be kept
up by any State, in time of peace, ex-

cept such number only, as in the
judgment of the United States, in
Congress assembled, shall be deemed
requisite to garrison the forts neces-
sary for the defence of such State;
but every State shall always keep up
a well regulated and disciplined
militia, sufficiently armed and ac-
coutered, and shall provide and con-
stantly have ready for use, in public
stores, a due number of field pieces
and tents, and a proper quantity of
arms, ammunition and camp equipage.
¢‘No State shall engage in any war
without the consent of the United
States in Congress assembled, unless
such State be actually invaded by
enemies, or shall have received cer-
tain advice of a resolution being
formed by some nation of Indians to
invade such State, and the danger is
s0 imminent as not to admit of a
delay, till the United States in Con-
gress assembled can be consulted; nor
shall any State grant commissions to
any ships or vessels of war, nor
letters of marque or reprisal, except
it be after a declaration of war by the
United States in Congress assembled,
and then only against the kingdom or
state and the subjects thereof, against
which war has been so declared, and
upon such regulations as shall be
established by the United States in
Congress assembled, unless such State
shall be infested by pirates, in which
case vessels of war may be fitted out
for that occasion, and kept so long
as the danger shall continue, or until
the United States in Congress as-
sembled, shall determine otherwise.’’
¢¢Article IX. The United States in
Congress assembled, shall have the sole
and exclusive right and power of de-
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" § 7. Weakness of the confederation.—‘‘The government of
the United States could not go on under the confederation,”
said Mr. Justice Patterson, ‘‘because Congress were obliged to
proceed in the line of requisition. Congress could not under the
old confederation raise money by taxes, be the public exigencies
ever so pressing and great. They had no coercive authority—
if they had, it must have been exercised against the delinquent
states, which would be ineffectual, or terminate in a separation.
Requisitions were a dead letter, unless the state legislatures
could be brought into action; and when they were, the sums
raised were very disproportional. Unequal contributions or pay-
ments engendered discontent, and fomented state jealousy.’’ 1°

As each state pursued its own course, treaty obligations en-
tered into by the general government had no binding force, and
in many of the states laws were passed which rendered nugatory
the stipulations in treaties with other governments, and this
evil became so0 great that in April, 1787, Congress was compelled
to address to the several states a letter, beseeching them to re-
peal such of their laws as interfered with the treaties made with
foreign nations.l?

‘We shall notice the breaches of the treaty of peace with Great
Britain at greater length in a subsequent section.

§ 8. Treaties under continental Congress.—On February 16.
1776, it was suggested that treaties with foreign powers should be

termining on peace and war, except in
the cases mentioned in the sixth
article—of sending and receiving am-
bassadors—entering into treaties and
alliances, provideu that no treaty of
commerce. shall be made whereby the
legislative power of the respective
States shall be restrained from im-
posing such imposts and duties on
foreigners, as their own people are
suhjected to, or from prohibiting the
exportation or importation of any
species of goods or commodities what-
soever—of establishing rules for de-
ciding in all cases, what captures on
land or water shall be legal, and in

what manner prizes taken by land or
naval forces in the service of the
United States shall be divided or ap-
propriated—of granting letters of
marque and reprisal in time of
peace—appointing courts for the trial
of piracies and felonies committed on
the high seas and establishing courts
for receiving and determining finally
appeals in all cases of captures, pro-
vided that no member of Congress
shall be appointed a judge of any of
said courts.”’

** Hylton v. United States, 3 Dall
172, 178, 1 L. ed. 556.

¥ 1 Amer. Museum, 352.



9 TREATIES UNDER CONTINENTAL CONGRESS. {§ 8
made to open our ports to foreign commerce, but to this proposition
the answer was returned that the character in which Congress
should act should first be determined—whether as the representa-
tives of independent states or as dependencies of Great Britain. A
committee on secret correspondence was appointed by Congress on
the 29th of November, 1775. It was the duty of this committee to
correspond with the friends of the colonies wherever they might he
found to be throughout the world. Instructions addressed to Silas
Deane were signed by Dr. Franklin, Benjamin Harrison, John
Dickinson, Robert Morris and John Jay on the third day of March,
1776, directing him to enter into communication with M. de Ver-
gennes, and to learn, if possible, whether France would enter into
any treaty or alliance with them for commerce or defense, or both,
should the colonies form themselves into independent states. On
the 17th of September, 1775, a plan of treaty was adopted to be
proposed to the King of France. The commissioners selected by the
continental Congress to conclude treaties with the nations of the
world were Dr. Franklin, Silas Deane and Arthur Lee, the latter
having been elected in the place of Thomas Jefferson, who declined.
The commissioners on January 6, 1778, concluded a treaty of al-
liance and a treaty of amity and commerce with the King of
France, and following this, treaties were made with several other
powers, the treaty of peace with Great Britain being made in
1783.18 '

2 Notes, Treaty Volume 1776- Georgia, to all who shall see these

1887, 1219, J. C. B. Davis; Ban-'

croft’s History of the United States,
Vol. IV, p. 335; Moore’s American
Diplomacy, 33. The first diplomatic
representatives commissioned to rep-
resent the United States were Ben-
jamin Franklin, Silas. Deane and
Arthur Lee. Jefferson was appoint-
ed first, but being forced to decline,
Lee was appointed in his stead.

Their letters of credence was: ¢‘The .

" Delegates of the United States of
New Hampshire, Massachusetts Bay,
Rhode Island, Connecticut, New
York, New _Jersey, Pennsylvania,
Delaware, Maryland, Virginia, North
Carolina, South Carolina and

presents; send greeting;—Whereas, a
trade, upon equal terms, between the
subjects of his most Christian
Majesty, the King of France, and
the people of these States, will be
beneficial to both nations;—Know
ye, therefore, that we, confiding in
the prudence and integrity of Ben-
jamin Franklin, one of the Delegates
in Congress from the State of Penn-
sylvania, and President of the Con-
vention of said State, etec., Silas
Deane, now in France, late a Dele-
gate from the State of Connecticut,
and Arthur Lee, barrister at law,
have appointed and deputed, and by
these presents do appoint and depute
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§ 9. Congress unable to guarantee observance of treaty obliga-
tions.—Congress, under the Articles of Confederation, was unable
to guarantee that commercial regulations under treaty provisions
would or could be faithfully observed, and there was, therefore, a
want of reciprocity. Foreign nations were bound by their treaty
compacts, while the federal government had no coercive poiver
over the states. Again, to quote Washington: ‘‘ America must ap-
pear in a very contemptible point of view to those with whom she
was endeavoring to form ‘commercial treaties, without possessing .
the means of carrying them into effect. They must see and feel
that the Unicn, or the states individually, are sovereign as best
suits their purposes. In a word, we are a nation to-day, and thir-
teen to-morrow. Who will treat with us on such terms?’"®

It was not until the adoption of the Constitution that the treaty
of peace of 1783 was faithfully executed in relation to British

debts.20

§ 10. Refusal of states to observe treaty.—Several of the
states had refused to carry out the terms of the treaty, and Great

them, the said Benjamin Franklin,
Silas Deane, and Arthur Lee, our
Commissioners, giving and granting
to them, the said Franklin Deane,
and Lee, or any two of them, and in
the case of the death, absence or dis-
ability of any two, or any omne.of
them, full power to communicate,
treat, agree, and conclude with his
most Christian Majesty, the King of
France, or with such person or per-
sons, as shall by him be for that pur-
pose authorized, of and upon a true
and sincere friendship, end a firm,
inviolable and universal peace for
the defense, protection and safety, of
the navigation and mutual commerce
of the subjects of his most Christian
Majesty, and the people of the
United States, and to do all other
things, which may conduce to those
desirable ends, and promising in
good faith to ratify whatsoever our
said Commissioners shall transact in

the premises. Done in Congress, in
Philadelphia, the thirtieth day of
September, in the year of our Lord,
one thousand seven hundred and sev-
enty-six’’: 2 Secret Journals of
Congress, 32.

They reported to Congress: ‘It
was evidert that the court [of
France], while it treated us pri-
vately with all civility, was cautious
of giving umbrage to England, and
was, therefore, desirous of avoid-
ing open reception and acknowledg-
ment of us, or entering into any
formal negotiations with us, as min-
isters from the Congress’’: 2 Dip.
Cor. Rev. £83.
© 5 Marshall’s Life of Washing-
ton, 71, 72; North American Re-
view, Oet. 1827, p. 257,

® Ware v. Hylton, 3 Dall. 199, 1
L. ed. 568; Hopking v. Bell, 3
Cranch, 454, 2 L. ed. 497,
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Britain demanded redress for these infractions, and had refused
in consequence to comply with the stipulations of the treaty re-
quiring her to surrender up the western ports. Through the inabil-
ity of the confederacy to enforce treaty stipulations the country
was in danger of attacks by Indians on our western limits, and the
address, drawn up in 1787, by Mr. Jay, Secretary of Foreign Af-
fairs, and unanimously adopted by Congress, displays the absolute
weakness of the confederation and also the contemptuous disregard
of the provisions of that treaty by the various states in their legis-
lation.2 :

As showing the jealousy entertained by the states of the powers
of the general government, it may be observed that when the Brit-
ish garrison was expécted to surrender the western posts, and it
was deemed necessary that possession of them on behalf of Amer-
ica should be taken by some regular troops, the power of Congress
to make a requisition in the states for this object was disputed, and
it was asserted that the power was dangerous to liberty. Finally,
the proposition was rejected, and in place of the regular troops
militia were sent.?

§ 11. Want of judicial power to enforce treaties.— Among
other defects that were urged against the confederation was the
want of judicial power to énforce treaty obligations. ‘‘Laws are
a dead letter,’’ said the Federalist, ‘‘ without courts to expound and
define their true meaning and operation. The treaties of the United
States, to have any force at all, must be considéred as part of the
law of the land. Their true import, so far as respects individuals,
must, like all other laws, be ascertained by judicial determinations.
To produce uniformity in these determinations, they cught to be
submitted, in the last resort, to oné supreme tribunal. And this
tribunal ought to be instituted under thé same authority, which
forms the treaties themselves. Thesé ingredients are both indis-
pensable. If there is in éach state a court of final jurisdiction,
there may be as many different final determinations on the same
point as there are courts. There are endless diversities in the opin-
ions of men. We often see not only different courts, but the judges

# Journals of Congress, April 13, # 5 Marshall’s Life of Washing-
1787, p. 32; Rawle on Constitution, ton, App., note 1.
App. 2, p. 316; 1 Story on Constitu- )
-tion, see. 262,
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of the same court differing from each, other. To avoid the con-
fusion which would unavoidably result from the contradictory de-
cisions of a number of independent judicatories, all nations have
found it necessary to establish one tribunal paramount to the rest,
possessing a general superintendence, and authorized to settle and
declare in the last resort an uniform rule of justice. This is the
more necessary where the frame of the government is so com-
pounded that the laws of the whole are in danger of being con-
travened by the laws of the parts. The treaties of the United -
States, under the present confederation, are liable to the infrac-
tions of thirteen different legislatures and as many different courts
of final jurisdiction, acting under the authority of these legisla-
tures. The faith, the reputation, the peace’of the whole Union,
are thus continually at the mercy of the prejudices, the passions
and the interests of every member, of which these are composed.
Is it possible, under such circumstances, that the people of Amer-
ica will longer consent to trust their honor, their happiness, their
safety, on so precarious a foundation$’’ %

§ 12. Treaty of peace with Great Britain.—A provisional
treaty of peace was made with Great Britain at Paris, November
30, 1782, and was proclaimed by Congress on April 11, 1783.
The armistice declaring a cessation of hostilities was con-
cluded January 20, 1783, and the definitive treaty of peace
was concluded at Paris, September 3, 1783, ratified by Con-
gress January 14, 1784, and proclaimed the same day. The
first article of this treaty recognized the independence of the
United States; the second fixed the boundaries; the third made
provisions for the unmolested right to take fish on the New-
foundland banks and in the gulf of St. Lawrence. The fourth
article was: ‘It is agreed that Creditors on either Side, shall
"meet with no lawful Impediment to the Recovery of the full
Value in Sterling Money of all bona fide debts heretofore con-
tracted.”” The fifth article declared: ‘‘It is agreed that the Con-
gress shall earnestly recommend it to the Legislatures of the
respective States to provide for the Restitution of all Estates,
Rights and Properties which have been confiscated belonging to
real British Subjects; and also for the Estates, Rights and Prop-

= The Federalist, No. 22; 1 Kent’s Commentaries, Lecture 10,



13 TREATY OF PEACE WITH GREAT BRITAIN. [§ 13

erties of Persons resident in Districts in the Possession of his
Majesty’s Arms, and who have not borne Arms against the said
United States. And that Persons of any other Description shall
have free Liberty to go to any Part or Parts of any of the thir-
teen United States and therein to remain twelve Months un-
molested in their Endeavours to obtain the Restitution of such
of their Estates, Rights & Properties as may have been con-
fiscated. And that Congress shall also earnestly recommend to
the several States, a Reconsideration and Revision of all Acts or
Laws regarding the Premises, so as to render the said Laws or
Acts perfectly consistent, not only with Justice and Equity, but
with that Spirit of Coneciliation, which, on the Return of the
Blessings of Peace should universally prevail. And that Con-
gress shall also earnestly recommend to the several States, that
the Estates, Rights and Properties of such last mentioned Per-
sons shall be restored to them, they refunding to any Persons who
may be now in Possession, the bona fide Price (where any has
been given) which such Persons may have paid on purchasing
any of the said Lands, Rights or Properties, since the Confisca-
tion.

‘“And it is agreed that all Persons who have any Interest in
confiscated Lands, either by Debts, Marriage Settlements, or
otherwise, shall meet with no lawful Impediment in the Prosecu-
tion of their just Rights.”” 24

§ 13. Same subject.—The sixth article of the treaty declared:
‘‘That there 'shall be no future Confiscations made nor any Pros-
ecutions commenc’d against any Person or Persons for or by
Reason of the Part, which he or they may have taken in the
present War, and that no Person shall on that Account suffer
any future Loss or Damage, either in his Person, Liberty or
Property; and that those who may be in Confinement on such
Charges at the Time of the Ratification of the Treaty in America
shall be immediately set at liberty, and the prosecutions so com-
menced be discontinued.’’ .

The seventh article stated: ‘‘ There shall be a firm and perpetual
Peace between his Britannic Majesty and the said States and

# Compildtion of Treaties in Force, Government Printing Office, 1904, pp.
292-294. '



§ 14} TREATY CLAUSES OF THE CONSTITUTION. 14

between the Subjects of the one, and the Citizens of the other,
wherefore all Hostilities both by Sea and Land shall from hence-
forth cease: All Prisoners on both Sides shall be set at Liberty,
and his Britannic Majesty shall with all convenient speed, and
without causing any Destruction, or carrying away any Negroes
or other Property of the American Inhabitants, withdraw all his
Armies, Garrisons & Fleets from the said United States and
from every Post, Place and Harbour within the same; leaving in
all Fortifications the American Artillery that may be therein:
And shall also order & cause all Archives, Records, Deeds &
Papers belonging to any of the said States, or their Citizens,
which in the Course of the War may have fallen into the Hands
of his Officers, to be forthwith restored and deliver’d to the
proper States and Persons to whom they belong.”’

In the eighth article it was provided that: ‘‘The Navigation
of the River Mississippi, from its source to the Ocean shall for-
ever remain free and open to the Subjects of Great Britain,
and the Citizens of the United States.”

And in the ninth article it was stipulated: ‘‘In Case it should
so happen that any Place or Territory belonging to Great Britain
or to the United States should have been conquer’d by the Arms
of either from the other before the arrival of the said Provisional
Articles in America it is agreed that the same shall be restored
without difficulty and without requiring any compensation.’’?

§ 14. Breaches of this treaty.—There was no power under the
confederation to compel the observance of this treaty, and its
provisions were ignored by the states. In New York a statute
was passed in 1783 by which actions for rent were authorized to
be brought by persons who had been forced to abandon their
lands by the enemy against those who were in their occupation
while the enemy held possession, and which also forbade the
pleading in justification of such occupation of any military order
or command of the enecmy.?® Again, in 1784, after the ratifica-
tion of the treaty, a statute was passed in the same state which
declared that those inhabitants who had given their adhesion
to the enemy, if found within the state, should be guilty of mis-

= Compilation of Treaties in Force, * 4 Seeret Journals, 267.
Government Printing Office, 1904, pp.
292, 296,
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prision of treason, and that they should be incapable of hold-
ing office or of voting at elections.®® Mr. Jay, Secretary of
Foreign Affairs, made a report in October, 1786, calling atten-
tion to various acts of the states in conflict with the treaty, and
mentioned among them the statute passed in 1784 by Massachu-
setts, which suspended judgment for interest on British debts
until a construction should have been put upon the treaty by
Congress declaring it to be due; the law of Pennsylvania in re-
straint of the levy of executions; the statute of New York of
1782, providing for the restraint of the collection of debts due
to persons within the lines of the enemy; the statute of Virginia,
prohibiting the collection of debts due to British creditors, and
the statute of South Carolina, providing that they might be paid
by land instead of money.?® A case was brought in New York
to recover the rents of property, under the statute above notied.
The defense was conducted by Alexander Hamilton, who con-
tended that the statute violated the treaty, and his contention
was sustained by the court, but the legislature of that state de-
clared that the decision was subversive of law and good order,
and recommended that such persons should be appointed to of-
fice as would ‘‘govern themselves by the known law of the
land.”’®

§ 156. Constitution removed this defect..—By the adoption of
the Constitution, the inability of the United States to enforce
treaty stipulations was removed. Speaking of the impossibility
of securing concerted action among the several states prior to
the adoption of the Constitution, Mr. Curtis states: ‘‘This com-
bined will of distinet communities, expressed through the action
of a common agent, was wholly unable to overcome the adverse
will of any of them expressed by another and separate agent,
although the objects of the powers bestowed on the confederacy
were carefully stated, and sufficiently defined in a public compact.

““Thus, for example, the treaty-making power was expressly
vested in the United States in Congress assembled; but when a
treaty had been made, it depended entirely upon the separate
pleasure of each state whether it should be executed. If the
state governments did not see fit to enforee its provisions upon

# 4 Secret Journals, 269, ® 2 Life of Hamilton, 244.
# 4 Secret Journals, 209.
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their own citizens, or thought propér to act against them, there
was no remedy, both because the Congress could not legislate to
control individuals, and because there was no department clothed
with authority to compel individuals to conform their conduct to
the requirements of the treaty, and to.disregard the opposing will
of the state.

““This defect was now to be supplied, by giving to the national
authority, not only theoretically but practically, a supremacy
over the authority of each state. But this was not to be done by
annihilating the state governments. The government of every
state was to be preserved; and so far as its original powers were
not to be transferred to the general government, its authority
over its own citizens and within its own territory must, from the
nature of political sovereignty, be supreme. There were, there-
fore, to be two supreme powers in the same country, operating
upon.the same individuals, and both possessed of the general at-
tributes of sovereignty. In what way, and in what sense, could
one of them be made paramount over the other?

“Tt is manifest that there cannot be two supreme powers in
the same community, if both are to operate upon the same ob-
jeets. But there is nothing in the nature of political sovereignty
to prevent its powers from being distributed among different
agents for different purposes. This is constantly seen under the
same government, when its legislative, executive, and judicial
powers are exercised through different officers; and in truth,
when we come to the law-giving power alone, as soon as we sep-
arate its objects into different classes, it is obvious that there may
be several enacting authorities, and yet each may be supreme
over the particular subject committed to it by the fundamental
arrangements of society. Supreme laws, emanating from sepa-
rate authorities, may and do act on different objects without
clashing, or they may act on different parts of the same object
with perfect harmony. They are inconsistent when they are
aimed at each other, or at the same indivisible object. When this
takes place one or the other must yield; or, in other terms, one of
them ceases to be supreme on the particular occasion. It was the
purpose of the framers of the Constitution of the United States to
provide a paramount rule that would determine the occasions on
which the authority of a state should cease to be supreme, leaving
that of the United States unobstructed. Certain conditions were
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made necessary to the operation of this rule. The state law must
conflict with some provision of the Constitution of the United
States, or with a law of the United States enacted in pursuance
of the constitutional authority of the Union. The operation of
this rule constitutes the supremacy of the national government.
It was supposed that, by a careful enumeration of the objects to
which the national authority was to extend, there would be no
uncertainty as to the occasions on which the rule was to apply;
and as all other objects were to remain exclusively subject to the
authority of the states within their respective territorial limits,
the operation of the rule was carefully limited to those occa-
sions,’’ 30

§ 16, Comments of James Madison.—James Madison, urging
the ratification of the Constitution in the state convention of
Virginia, spoke.of the weak powers possessed by the confedera-
tion and of the imperative necessity of making the treaty-making
power effectual. ‘‘The confederation,’”’ said he, ‘‘is so notori-
ously feeble, that foreign nations are unwilling to form any
treaties with us; they are apprized that our general government
cannot perform any of its engagements, but they may be violated
at pleasure by any of the states. Our violations of treaties al-
ready entered into proves this truth unequivocally. No nation
will,- therefore, make any stipulations with Congress, conceding
any advantages of importance to us; they will be the more ad-
verse to entering into engagements with us, as the imbecility of
our government enables them to derive many advantages from
our trade, without granting us any return. But were this coun-
try united by proper bands, in addition to other great advantages,
we could form very beneficial treaties with foreign states. But
this can never happen without a change in our system. Were we
not laughed at by that minister of that nation, from which we
may be able yet to extort some of the most salutary measures for
this country? Were we not told that it was necessary to tem-
porize till our government acquired consistency? Will any na-
tion relinquish national advantages to us? You will be greatly
disappointed, if you expect any such good effects from this con-
temptible system. Let us recollect our conduct to that country

® 1 Curtis’ Constitutional History of the United States, 556, 557.

Treaties— 2
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from which we have received the most friendly aid. How have
we dealt with that benevolent ally? Have we complied with our
most sacred obligations to that nation? Have we paid the in-
terest punctually from year to year? Is not the interest ac-
cumulating, while not a shilling is discharged of the principal?
The magnanimity and forbearance of that ally are so great that
she has not called upon us for her claims, even in her own dis-
tress and necessity.’’ 3!

§ 17. Comments of Samuel Adams.—Samuel Adams, of Massa-
chusetts, was at first opposed to the ratification of the Constitu-
tion, but finally gave it his approval. Speaking of the inability
of the confederation to secure the observance of treaties, he said:
‘“‘For want of this power in our national head, our friends are
grieved, and our enemies insult us. Our ambassador at the court
of London is considered as a mere cipher, instead of the repre-
sentative of the United States. Therefore, it appears to me, that
a power to remedy this evil should be given to Congress, and the
remedy applied as soon as possible.’’ 32

§ 18. Formation of Constitution.—The legislature of Virginia
in January, 1786, provided by a resolution for the appointment
of commissioners, who were to meet with such others as should be
appointed by the other states in the Union, at a time and place
to be decided on, ‘‘to take into consideration the trade of the
United States; to examine the relative situation and trade of the
United States; to consider how far a uniform system in their com-
mercial relations may be necessary, to their common interest, and
their permanent harmony ; and to report to the several states such
an act, relative to this great object. as, when unanimously ratified
by them, will enable the United States in Congress assembled to
provide for the same.”’3® Commissioners from five states only
met at Annapolis in September, 1876, but these agreed to take
no decisive action, but drafted a report to be submitted to the
several states and to Congress, in which they recommended the
appointment of commissions from all the states to meet at Phila-
delphia on the second Monday in May of the following year to

3 3 Elliott’s Debates, 135. ® 5 Marshall’s Life of Washington,
82 2 Elliott’s Debates, 123. 90, 91; 1 Kent’s Commentaries, 203.
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consider the situation of the United States, and ‘‘to devise such
further provisions as shall appear to them necessary, to render
the Constitution of the federal government adequate to the ex-
igencies of the Union; and to report such an act for that purpose
to the United States in Congress assembled, as when agreed to by
them, and afterward confirmed by the legislature of every state,
will effectually provide for the same.’’3 While Virginia passed
an act for the appointment of delegates, no progress was made
until Congress, pursuant to a request from the legislature of New
York, adopted on February 21, 1787, a resolution recommending
that a convention meet in Philadelphia on the second Monday in
May, 1788, ‘‘for the purpose of revising the articles of confedera-
tion, and reporting to Congress, and the several legislatures, such
alterations and provisions therein, as shall, when agreed to in
Congress, and confirmed by the states, render the federal consti-
tution adequate to the exigencies of the government, and the
preservation of the Union.”’ 3

§ 19. Organization of constitutional convention.—It was not
before May 25th that seven states were represented, and on that
day the convention organized by unanimously electing George
Washington president. A serious dispute arose over the method
of representation, whether it should be by states or in propor-
tion to population, which finally resulted in a compromise of the
antagonistic interests by allowing proportional representation in
one branch of Congress and representation by states in the other.
On July 26th, the various resolutions to which assent had been
given were submitted to a Committee of Detail, of five members, con-
sisting of Rutledge, Randolph, Gorham, Ellsworth and Wilson,
and an adjournment was taken to August 6th, to enable the com-
mittee to prepare the form of a constitution. The Committee on
Detail reported to the convention, and after many acrimonious
debates on the various propositions advanced, the convention
finally, on September 8th, appointed a committee of five, consist-
ing of Johnson, Hamilton, Gouverneur Morris, Madison and King,
to make a revision of the language and arrangement of the articles

5 Marshall’s Life of ‘Washington, * 5 Marshall’s Life of Washington,
97; 1 Amer. Museum, 267, 268. 124, 125; 2 Pitk. Hist., 219, 220; 12
Journals of Congress, 12.
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adopted. This Committee on Style reported to the convention
on September 12th of that year, after which a number of un-
important amendments were made, but among others, after this
report had been submitted, the convention adopted an amend-
ment authorizing one representative for every thousand people,
and another that no state should, unless it consented, lose its
equal representation in the Senate. Congress received the report
of the convention on September 28, 1787, and unanimously
adopted a resolution declaring ‘‘that the said report, with the .
resolutions and letter accompanying the same, be transmitted to
the several legislatures in order to be submitted to a convention
of delegates chosen in each state by the people thereof; in con-
formity to the resolves of the convention, made and provided in
that case.’” 38

§ 20, Address to Congress.—The letter referred to in the reso-
lution quoted above, addressed to Congress, stated that it was
impracticable to provide for the interest and safety of all the
states, and at the same time to secure all the rights of independ-
ent sovereignty to each. ‘‘Individuals entering into society,”’
said the address, ‘‘must give up a share of liberty to preserve the
rest. The magnitude of the sacrifice must depend as well on situ-
ation and circumstance as on the object to be attained. It is at
all times difficult to draw with precision the line between these
rights and those which may be reserved; and on the present occa-
sion, the difficulty was increased, by a difference among the sev-
eral states, as to their situation, extent, habits, and particular
interests. In all our deliberations on the subjeet, we kept stead-
ily in our view that which appears to us the greatest interest of
every true American, the consolidation of our Union, in which is
involved our prosperity, felicity, safety, perhaps our national ex-
istence. This important consideration, seriously and deeply im-
pressed on our minds, led each state in the convention to be less
rigid on points of inferior magnitude than might have been other-
wise expected. And thus the Constitution, which we now pre-
sent, is the result of a spirit of amity, and of that mutual defer-
ence and concession, which the peculiarity of our political situa-

# 5 Marshall’s Life of Washington, III, 323; Elliott, V, 191; Conway’s
128; 12 Journal of Congress, 99, 110. Randolph, p. 71.
See, also, Spark’s Gouverneur Morris,
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tion rendered indispensable.”’3” The Constitution having been
ratified by the requisite number of states, a resolution was passed
by Congress on September 13, 1788, fixing the first Wednesday in
January, 1789, for the assembling of electors to choose a Pres-
ident, and designating the first Wednesday in March of that year
for the inauguration of the government under the Constitution.

§ 21. Comments of John Jay.—With reference to the clause
of the Constitution relating to the negotiation and -ratification of
treaties, he said: ‘‘Some are displeased with the Constitution, not
on account of any errors or defects in it, but because, as the
treaties, when made, are to have the force of laws, they should
be made only by men invested with legislative authority. These
gentlemen seem not to consider that the judgments of our courts,
and the commissions constitutionally given by our governor, are
as valid and as binding on all persons whom they concern, as the
laws passed by our legislature. All constitutional acts of power,
whether in the executive or the judicial department, have as
much legal validity and obligation as if they proceeded from the
legislature; and therefore, whatever name may be given to the
power of making treaties, or however obligatory they may be
when made, certain it is, that the people may, with much pro-
priety, commit the power to a distinet body from the legislature,
the executive, or the judiciary. It surely does not follow that
because they have given the power of making laws to the legis-
lature, that therefore they should likewise give them power to
do every other act of sovereignty by which the citizens are to be
bound and affected. Others, thongh content that treaties should
be made in the mode proposed, are averse to their being the
supreme laws of the land. They insist, and profess to believe,
that treaties, like acts of assembly, should be repealable at pleas-
ure. This idea seems to be new and peculiar to this country;
but new errors as well as new truths often appear. These gen-
tlemen would do well to reflect that a treaty is only another
name for a bargain, and that it would be impossible to find a
pnation who would make any bargain with us which would be
binding on them absolutely, but on us only so long and so far as
we may think proper to be bound by it. They who make laws may,

% 12 Journal of Congress, 99, 110; 5 Marshall’s Life of Washington, 128,
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without doubt, amend or repeal them, and it will not be dis-
puted that they who make treaties may alter or cancel them;
but still let us not forget that treaties are made, not only by
one of the contracting parties, but by beth; and consequently,
that as the consent of both was essential to their formation at
first, so must it ever afterward be to alter or cancel them. 'he
proposed Constitution, therefore, has not in the least extended
the obligation of treaties. They are just as binding and just as
far beyond the lawful reach of legislative acts now as they will
be at any future period or under any form of government.’’ 38
But, as we shall see on a subsequent page, Jay was mistaken as
to the immutability of treaties, because it is settled that a treaty
may be repealed or rendered inoperative by a later act of Con-
gress.

* 1 Lodge, Federalist, 403, 404.
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§ 22. Prohibitory clauses.—The Constitution contains two
clauses prohibiting the states of the Union from entering into
treaties with foreign powers or entering into any agreement or
compact with another state or with a foreign power.

The first clause provides that ‘‘No State shall enter into any
treaty, alliance, or confederation; grant letters of marque and
reprisal; coin money; emit bills of credit; make anything but
gold and silver coin a tender in payment of debts; pass any
bill of attainder, ex post facto law, or law impairing the obliga-
tion of contracts, or grant any title of nobility.”’! The other clause
will be noticed in the following chapter.

§ 23. History of this clause.—This provision originated in the
Committee on Detail, who reported among other prohibitions to
be placed on the states that ‘‘No state shall coin money, nor
grant letters of marque and reprisal, nor enter into any treaty,
alliance or confederation, nor grant any title of nobility.”” The
clause was amended by the convention by prohibiting the emission
of bills of credit, or the making of anything but gold and silver

* Const., art. I, sec. 10, cl. 1.
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coin a tender in payment of debts. The clause as amended by the
convention then read: ‘‘No state shall coin money, nor emit bills
of credit, nor make anything but gold and silver coin a tender -
in payment of debts; nor grant letters of marque and reprisal;
nor enter into any treaty, alliance, or confederation; nor grant
any title of nobility.”” Finally, on September 14th, after the re-
port of the Committee on Style, to whom the clause had been
referred, submitted their report, the phraseology was ehanoed
to the form in which it now appears.

§ 24. Confederate states had no legal existence.—The organi-
zation known as the Confederate states cannot be regarded under
this clause of the Constitution as having any legal existence. The
Confederate states enacted a law sequestering the property and
rights held by or for any alien enemy since May 21, 1861, except
such debts as may have been paid into the treasury of one of
the Confederate states before the passage of the law, and making it
the duty of every agent or trustee holding or controlling any such
interest or property to inform the receiver of the Confederate
states of the fact, and to render an account thereof, and to place
the same in the hands of the receiver, so far as practicable. The
statute declared that the person placing the property in the
hands of such receiver should be acquitted of all responsibility
for the property thus transferred, and that any person failing
to give the information described should be guilty of a misde-
meanor. In an action of assumpsit for goods sold, a plea was
interposed of this statute, and payment thereunder of the amount

- claimed by plaintiff to the receiver of the Confederate states. It
was contended that the supreme court had no appellate jurisdie-
tion, but the court held that the jurisdietion of the court could
be sustained, among other grounds, upon the fact that the com-
pact made by the states forming the confederacy was in violation
of the clause prohibiting any treaty, alliance or confederation by
one state with another. As the confederacy could not legally
exist, whatever legal force the enactment possessed was due solely
to the sanction given to it by the individual state. Any enact-
ment, from whatever source it might originate, to which a state
gives the force of law, was considered to be a statute of the state
within the meaning of the provisions conferring appellate juris-
diction upon the supreme court. ‘‘It would be a narrow construc-
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tion,”’ said Mr. Justice Field, delivering the opinion of the court,
. “‘to limit the term to such enactments as have gone through vari-
ous stages of consideration by the legislature. There may be
many acts authorized by the Constitution of a state, or by the
convention that framed it, which have not been submitted to the
consideration of its legislature, yet have all the efficacy of laws.
By the only authority which ean be recognized as having any
legal existence, that is the state of Virginia, this act of the
unauthorized confederation was enforced as a law of the common-
wealth.’’ 2

§ 25. Constitutional objections to statute.—It was asserted
that this statute was repugnant to the Constitution of the United
States because it impaired the obligation of a contract, and that
it discriminated against the citizens of a loyal state and refused
them the same privileges accorded to the citizens of Virginia
violating the provision declaring that ‘‘citizens of each state shall
be entitled to all the privileges and immunities of citizens of the
several states.”” It was also contended that the enactment of the
Confederate states was that of an independent nation, but the
court decided that it could not be treated either as the act of an
independent nation or of a de facto government, but must be con-
sidered as the act of a portion of a state attempting unsuccessfully
to establish a separate revolutionary government, which, with the
overthrow of its military forces, perished completely with all its
enactments. While belligerent rights may have been conceded to
" the Confederate states, this concession conferred no other rights,
approved no hostile legislation, and impaired in no degree the
rights of loyal citizens as they had existed when hostilities com-
menced.®? The Constitution was as much intended to preserve
the government of the separate states as it was to preserve the
government of the Union itself, and, hence, the rights and ob-

? Williams v. Bruffy, 96 U. 8. 183,
24 L. ed. 716.

mutual sympathies, kindred principles,
similar interests and geographical re-

3 Williams v. Bruffy, 96 U. S. 183,
24 L. ed. 716.

Mr. Chief Justice Chase, in Texas
v. White, 7 Wall. 700, 19 L. ed. 227,
said: ‘‘The Union of the States never
was a purely artificial and arbitrary
relation. It began among the Col-
onies, and grew out of common origin,

lations. It was confirmed and strength-
ened by the necessities of war, and
received definite form, and character,
and sanction from the Articles of Con-
federation. By these the Union was
solemnly declared to ‘be perpetual.’
And when these Articles were found
to be inadequate to the exigencies of
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ligations of the citizens of the seceding states could not be al-
tered or affected by any ordinance of secession.

the country, the Constitution was or-

dained ‘to form a more perfect
Union.” Tt is difficult to convey the
idea of indissoluble unity more clearly
than by these words. What can be
indissoluble if a perfeect Union, made
more perfect, is not? .

‘‘But the perpetuity and indis-
solubility of the Union by no means
implies the loss of distinet and in-
dividual existence, or of the right of
self-government by the States. Under
the Articles of Confederation each
State retained its sovereignty, free-
dom and independence, and every
power, jurisdiction and right not ex-
pressly delegated to the United States.
Under the Constitution, though the
powers of the States were much re-
stricted, still, all powers not delegated
to the United States, nor prohibited
to the States, are reserved to the
States respectively to the people. And
we have already had occasion to re-
mark at this term, that ‘the people of
each State compose a State, having its
own government, and endowed with all
the functions essential to separate
and independent existence,” and that
‘without the States in union, there
could be no such political body as the
United States.” Lamne Co. v. Oregon
(infra, 101). Not only, therefore,
can there be no loss of separate and
independent autonomy to the States,
through their union under the Con-
stitution, but it may he not unreason-
ably said that the preservation of the
States, and the maintenance of their
governments, are as much within the
design and care of the Constitution
as the preservation of the Union and
the maintenance of the National Gov-
ernment. The Constitution, in all its
provisions, looks to an indestructible

. of the Union.

Union, indestructible
States.

‘‘When, therefore, Texas became
one of the United States, she entered
into an indissoluble relation. All the
obligations of perpetual union, and all
the guaranties of republican govern-
ment in the Union, attached at once’
to the State. The Act which consum-
mated her admission into the Union
was something more than a compact;
it was the incorporation of a new
member into the political body. And
it was final. The Union between
Texas and the other States was as
complete, as perpetual and as in-
dissoluble as the Union between the
original States. There was no place
for reconsideration, or revocation, ex-
cept through revolution, or through
consent of the States.

‘“Considered, therefore, as the
transactions under the Constitution,
the Ordinance of Secession, adopted
by the convention and ratified by a
majority of the citizens of Texas, and
all the Acts of her Legislature in-
tended to give effect to that ordi-
nance, were absolutely null. They
were utterly without operation in law.
The obligations of the State as a
member of the Union, and of every
citizen of the State as a citizen of the
United States, remained perfect and
unimpaired. It certainly followed
that the State did not cease to be a
State, nor her citizens to be citizens
If this were otherwise,
the State must have become foreign,
aud her citizens foreigners. The war
must have ceased to be a war for the
suppression of rebellion, must have
become a war for conquest and sub-
jugation.

composed of
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§ 26. Surrender of treaty power to general government.—By
this clause and the clause conferring upon the President, with the
advice and consent of the Senate, the power to make treaties, the
treaty-making power has been surrendered by the states to the
general government. ‘‘There can be no mistaking the signifi-
cance or effect of these plain, concise, emphatic provisions.”’*
Under our system of government, the Constitution, laws and
treaties of the United States are a part of the law of every state
to the same extent as are its own Constitution and laws, for if
the national government is not empowered to stipulate by treaty
as to the rights, privileges and immunities of foreigners residing
in the United States, the power does not exist at all, because it is

denied to the states.

““Our conclusion, therefore, is, that
Texas continued to be a State, and a
State of the Uniom, notwithstanding
the transactions to which we have re-
ferred. And this conclusion, in our
judgment, is not in conflict with any
act or declaration of any department
of the National Government, but en-
tirely in accordance with the whole
series of such acts and declarations
since the first outbreak of the Re-
bellion.

““But in order to the exercise, by
a State, of the right to sue in this
court, there needs to be a State Gorv-
ernment, competent to represent the
State in its relations with the National
Government, so far at least as the
institution and prosecution of a suit
is concerned.

¢¢And it is by no means a logical
conclusion, from the premises which
we have endeavored to establish, that
the governmental relations of Texas
to the Union remain unaltered. Obli-
gations often remain unimpaired,
while relations are greatly -changed.
The obligations of allegiance to the
State, and obedience to her laws, sub-
ject to the Constitution of the United
States, are binding upon all citizens,

whether faithful or unfaithful to
them; but the relations which subsist
while these obligations are performed,
are essentially different from those
which arise when they are disregarded
and set at nought.

‘“And the same must necessarily be
true of the obligations and relations
of States and citizens to the Union.
No one has been bold enough to con-
tend that, while Texas was controlled
by a government hostile to the United
States, and in affiliation with a hostile
confederation, waging war upon the
United States, Senators chosen by
her Legislature, or Representatives
elected by her citizens, were entitled
to seats in Congress; or that any suit,
instituted in her name, could be enter-
tained in this court. All admit, that
during this condition of civil war, the
rights of the State as a member, and
of her people as citizens of the Union,
were suspended. The government and
the citizens of the State, refusing to
recognize their constitutional obliga-
tions, assumed the character of
enemies, and ineurred the consequences
of rebellion.’”’

* In re Tiburcio Parrott, 1 ¥ed. 501,
6 Saw. 349, per Sawyer, J.

-
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§ 27. Investment by guardian in Confederate bonds.—It was
unlawful for a guardian to invest money of his ward during the
war of the Rebellion, while both he and the ward were residing
in the territory of the enemy, in bonds of the so-called Confed-
erate states. The guardian is responsible to the ward for all the
money so invested by him.

‘“The so-called Confederate government was in no sense a
lawful government, but was a mere government of force, having
its origin and foundation in rebellion against the United States.
The notes and bonds issued in its name and for its support had no
legal value as money or property, except by agreement or accept-
ance of parties capable of contracting with each other, and can
never be regarded by a court sitting under the authority of the
United States as securities in which trust funds might be law-
fully invested.’’ 8 :

§ 28. Discharge of executor investing in Confederate bonds.—
An executor cannot be discharged from liability to the legatees,
because, in pursuance of the terms of a state statute and with
the approval of the probate court appointing him he had invested
the funds of the estate in bonds of the Confederate states, which,
while he held them, became worthless.?

§ 29.. Confederacy an organized treason.—-While the acts of
the states in rebellion in the ordinary course of administration
of law should, in the interests of civil society, be upheld, still
the government of the confederacy had no existence excepting as
an organized treason. During its continuance, its purpose was
to subvert the lawful government, and its laws and decrees. No
validity can be derived from its authority, for any act performed
in its service or in aid of its purpose. Hence a person purchas-
ing cotton from the Confederate states, knowing that the money
paid by him went to sustain the Rebellion, cannot recover the
proceeds in the court of claims, when it has been captured and
sold under the Captured and Abandoned Property Act. In a
court of law, the moral turpitude of the transaction is such that

* Lamar v. Micou, 112 U. 8. 453, 5 Micon, 112 U. 8. 453, 5 Sup. Ct. Rep.
Sup. Ct. Rep. 221, 28 L. ed. 751. 221, 28 L. ed. 751.
¢ Mr. Justice Gray, in Lamar v. " Horn v. Lockhart, 84 U. 8. (17
Wall.) 570, 21 L. ed. G37.
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he should not be allowed to establish his title by proving such a
transaction.®

Mr. Justice Miller, who delivered the opinion of the court, in the
case just cited, said that the fact that the claimant did not intend to
aid the Rebellion, but only to make money, did not relieve the case
of its harsh features, and speaking of the government of the Confed-
erate states said: ‘‘So far from being necessary to the organization
of civil government, or to its maintenance and support, it was in-
imical to social order, destructive to the best interests of society,
and its primary object was to overthrow the Government on
which these so largely depended. Its existence and temporary
powers were an enormous evil, which the whole forece of the Gov-
ernment and the people of the United States was engaged for
years in destroying. When it was overthrown it perished totally.
It left no laws, no statutes, no decrees, no authority which can
give support to any contract, or any act done in its service, or in
aid of its purpose, or which contributed to protract its existence.
So far as the actual exercise of its physical power was brought
to bear upon individuals, that may, under some circumstances,
constitute a justification or excuse for acts otherwise indefen-
sible ; but no validity can be given in the courts of this country to
acts voluntarily performed in direet aid and support of its
unlawful purpose. What of good or evil has flowed from it re-
mains for the consideration and discussion of the philosophical
statesman and historian.’’®

3 Sprott v. United States, 87 U. S.
(20 Wall.) 459, 22 L. ed. 371.

¢ Sprott v. United States, supra.
Justices Clifford and Davis concurred
in the judgment. Mr. Justice Field
dissented, and said there was no ques-
tion of enforcing a contract in the
case, and that the only question was
whether the cotton, at the time of
seizure, was the property of the claim-
ant. ‘‘If it was his property,’’ said
he, ‘‘then he is entitled to its pro-
ceeds, and the judgment of the Court
of Claims should be reversed; and in
determining this question we are not
concerned with the consideration of
his loyalty or disloyalty. He was a

citizen of Mississippi, and resided
within the 'lines of the Confederacy,
and the Act forbidding intercourse
with the enemy does not apply to his
case. He was subject to be treated,
in common with other citizens of the
Confederacy, as a public enemy, dur-
ing the continuance of the war. And
if he were disloyal in fact, and if by
his purchase of the cotton he gave
aid and comfort to the rebellion, as the
court adjudges, the impediment which
such conduct previously interposed to
the prosecution of his claim was re-
moved by the proclamation of Pardon
and Amnesty made by the President
on the 25th day of December, 1868.
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§ 30. Contracts to aid the confederacy void.—All contracts
entered into for the purpose of aiding the Confederate govern-
ment are considered illegal and void, and will not be enforced in
the federal tribunals.!® An agent living in one of the states in
rebellion had no right to take Confederate money, or bank notes
secured by Confederate bonds, in discharge of a debt due to his
principal, who lived in a state loyal to the Union.!t

§ 31. Ordinance of secession a nullity.—The ordinances of
secession passed by various southern states were absolutely void,
and mn no manner affected the jurisdiction of the supreme court
of the state nor the relation it always bore to the appellate power
of the supreme court of the United States.’> The state continued
to be during the Rebellion the same political organization as be-
fore,’® and, therefore, a state adjudication in favor of the validity
of an act of the Confederate Congress, which the state recognizes
and enforces as a law, and which must, consequently, be consid-
ered as a statute of that state, is subject to review by the supreme
court of the United States.!* In the jurisprudence of that court
nothing is more firmly established than that all acts done in aid
of the Rebellion were illegal and of no validity.®®

«... He was in possession of the
property at the time of the seizure, as-

land, except such as becomes booty
when taken from enemies in the field

serting ownership to it; and no ome
then disputed, and no ome since has
disputed his title. Who, then, owned
the ~property, if he did not. The
United States did not own it. They
did not acquire by its seizure any title
to the property. They have never as-
serted any greater rights arising
from captuie of property on land in
the hands of citizens engaged in the
rebellion, than those which one bellig-
erent nation asserts with reference to
such property captured by it belong-
ing to the citizens or subjects of the
other belligerent. Al public property
whick is movable in its nature, pos-
sessed by one belligerent, and employ-
ed on land in actual hostilities, passes
by capture. But private property on

or besieged towns, or is levied as a
military contribution upon the inhab-
itants of the hostile territory, is ex-
empt from confiscation by the general
law of nations.’’

** Hanauer v. Doane, 79 U. S. (12
Wall.) 342, 20 L. ed. 439; Hanauer
v. Woodruff, 82 U. 8. (15 Wall.) 439,
21 L. ed. 224.

" Fretz v. Stover, 89 U, 8. (22
Wall.) 198, 22 L. ed. 769.

* White v. Cannon, 6 Wall. 443,
450, 18 L. ed. 923. .

* Keith v. Clark, 7 Otto, 454, 24
L. ed. 1071,

* Ford v. Surget, 7 Otto, 594, 24
L. ed. 1018.

** Dewing v, Perdicaris, 6 Otto,
193, 24 L. ed. 654,
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§ 32. Sale of property of loyal owners.—Neither a purchaser
nor his assignee can obtain any title to the property of loyal
owners, sequestered and sold under a statute of the Confederate
states.’® A court created by an act of the Confederate Congress
was a nullity, and could possess no rightful jurisdiction, and it
afforded no protection to those who assumed to be its officers.’”

§ 33. Laws in aid of insurrection void.—The courts of the
United States cannot recognize as valid or binding any law
made to aid or promote the Rebellion. A law passed by a legis-
lature of a state in rebellion authorizing and requiring a city to
redeem notes issued by it as currency did not make such bills
valid.® 8o, treasury notes authorized to be issued by the legis-
lature of Mississippi, when it was in insurrection, inasmuch as
they were issued against the public policy and in violation of the
Constitution of the United States, are illegal and void, and can-
not be received in payment of taxes.!® While the courts declared
that it was impossible to state by exact definitions what acts of
such government were valid and what invalid, still, it was
conceded that acts necessary to peace and good order among
citizens, such as those sanctioning and protecting marriage and
the domestice relations, governing the course of descents, regulat-

* Dewing v. Perdicaris, 6 Otto, 193,
24 L. ed. 654; Central R. ete. Co. v.
Ward, 37 Ga. 515. See, also, United
States v. One Thousand Five Hun-
dred Bales Cotton, 27 Fed. Cas. No.
15,958.

1 Hickman v. Jones, 9 Wall. 197,
19 L. ed. 551. And see as to the
nullity of ordinances of secession,
Keppel v. Petersburg R. Co., Chase,
167, 14 Fed. Cas. No. 7722; United
States v. Cathcart, 1 Bond, 556, 25
Fed. Cas. No. 14,756; Shortridge v.
Macon, Chase, 136, 22 Fed. Cas. No.
12,812; Penn v. Tollison, 26 Ark. 545;
Hawkins v. Filkins, 24 Ark. 286;
Scruggs v. Huntsville, 45 Ala. 222;
Nosely v. Tuthill, 45 Ala. 621, 6 Am.
Rep. 710; Ex parte Norton, 44 Ala.
180; Ray v. Thompson, 43 Ala. 434,
94 Am. Dec. 696; Pennywitt v.

Foote, 27 Ohio St. 600, 22 Am. Rep.
340; Harlan v. State, 41 Miss. 566;
Hood v. Maxwell, 1 W. Va. 219,

* Thomas v. City of Richmond, 12
Wall. 349, 20 L. ed. 453.

¥ Taylor v. Thomas, 22 Wall. 479,
22 L. ed. 789. See, also, Evans v.
Richmond, Chase (U. 8.), 551, 8 Fed.
Cas. No. 4570; Huntington v. Texas,
16 Wall. 411, 21 L. ed. 316; Hateh v.
Burroughs, 1 Woods (U. 8.), 439, 11
Fed. Cas. No. 6203; Perdicaris v.
Charleston Gaslight Co., Chase (U. 8.),
435, 19 Fed. Cas. No. 10,974; Isaaes
v. Richmond, 90 Va. 30, 17 8. E. 760;
Rand v. State, 65 N. C. 194, 6 Am.
Rep. 741; Mississippi Cent. R. Co. v.
State, 46 Miss. 157; Buchanan v.
Smith, 43 Miss. 91; Sequestration
Casés, 30 Tex. 689, 98 Am. Dec. 494.
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ing the conveyance and transfer, real and personal, of property,
providing remedies for injuries to person and estate, and similar
acts which would be valid if proceeding from a lawful govern-
ment, should in general be considered valid as though they had
emanated from an actual, though unlawful, government. On the
other hand, acts in furtherance or support of rebellion, or in-
tended to defeat the just rights of citizens, must be regarded, in
general, as invalid and void.*®

§ 34. Judgments of courts, when void.—Where legislation of
the revolutionary legislatures enacted for the purpose of aiding
the Rebellion, or which deprived citizens of the United States
of their just rights, was effectuated by judgments and decrees of
courts, such judgments and decrees are void, and no subsequent
legislation can validate them.2! After the state of Virginia had
passed an ordinance of secession, a law was enacted which de-
clared that after its enactment, no execution, except in favor of
the state and against nonresidents, should be issued, and that no
sales should be made under deeds of trust or decrees without the
consent of the parties interested, until otherwise provided by
law. This elause that no executions should issue or sales be made
was, the court decided, clearly in conflict with the contract clause
of the Constitution. The exception in the statute as to executions
in favor of the commonwealth and against nonresidents obviously
contemplated the confiscation of the latter as a war measure,
and was invalid by reason of the treasonable motive and purpose
which prompted its authors to pass it?> Although the states
were in rebellion, only such acts as impaired or tended to impair
the national supremacy were invalid, but all others that tended
to preserve order, protect property or maintain police regulations
were valid.®

» Texas v. White, 7 Wall. 733, 19  453; United States v. Horne Ins. Co.,

L. ed. 227. 22 Wall. 103, 22 L. ed. 816; Sprott

# Van Epps v. Walsh, 1 Woods v. United States, 20 Wall. 459, 22
(U. 8.), 598, 28 Fed. Cas. No. L. ed. 371; Wallace v. State, 33
16,850. Tex. 445; Evans v. Richmond, Chase

= Daniels v. Tearney, 102 U, 8. 419,
26 L. ed. 187. '

3 Horn v. Lockbart, 17 Wall. 580,
21 L. ed. 657. And see, also, Thomas
v. Richmond, 12 Wall. 357, 20 L. ed.

(U. 8.), 551, 8 Fed. Cas. No. 4570;
Cook v. Oliver, 1 Woods (U. 8.), 437,
6 Fed. Cas. No. 3164; Chappell v.
Doe, 49 Ala. 155; Calhoun v. Kellogg,
41 Ga. 240; Buchanan v. Smith, 43
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§ 36. No general rule to be applied.—Between the extremes
of what was unlawful and what was lawful there was a large
variety of transactions, to which no general rule can be applied.
Such transactions between individuals as would have been bind-
ing and legal under ordinary circumstances cannot be declared
illegal and of no obligation because they were done in conform-
ity with laws enacted by a usurping authority. But such trans-
actions of the usurping power as prejudiced the interests of cit-
izens of other states excluded by the insurrection and by the
policy of the national government from the care and protection
of their own interests within the states in rebellion cannot be sus-
tained by the courts.>* In other words, when the decision of the
court could not, from the nature of the case, be influenced by the
rebellion in existence, the judgment of the court is binding on the
parties who were actually within the jurisdiction of the court.?

§ 36. State cannot negotiate for extradition.—Under this
clause of the Constitution a state cannot enter into any negotiation
with a foreign power on the subject of the extradition of those
charged with erime. This is inecluded within the treaty-making
power of the federal government and the corresponding power of
appointing and receiving ambassadors and other public ministers.
There is no reason why states should in their own name make
a demand upon foreign nations for the surrender of fugitives from
justice; nor should they enter into those relations with such
nations as the extradition of fugitives necessarily implies?® In
1872 an act of the legislature of the state of New York, author-
izing the rendition to foreign states of fugitives from justice,
was held to be in conflict with the Constitution of the United
States.?

§ 37. Holmes case.—The power of a state to surrender a fugi-
tive from justice came before the supreme court of the United

Miss. 90; Hill v. Boylan, 40 Miss. » Cook v. Oliver, 1 Woods (U. 8.),
618; Morgan v. Keenan, 1 8. C. 327; 437, 6 Fed. Cas, No. 3164.

Prince William School Board v. Stu- * United States v. Rauscher, 119
art, 80 Va. 81; Frierson v. Presby- U. 8. 407, 7 Sup. Ct. Rep. 234, 30 L.
terian Chureh, 7 Heisk. (Tenn.) 705. ed. 425.

* Keppel v. Petersburg R. Co.,, = ¥ People v. Curtis, 50 N. Y. 321, 10
Chase (U. 8.), 167, 14 Fed. Cas. No. Am. Rep. 483.
7722,

Treaties—3
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" States in Holmes v. Jennison,?® in 1840. George Holmes, a nat-
uralized citizen of the United States, who was charged with
having committed murder in Lower Canada, was confined in
Vermont under a warrant of arrest issued by the governor of
that state, directing the sheriff of one of the counties to convey
and deliver him to the agent of Canada, ‘‘or to such person or
persons as by the laws of said province may be authorized to
receive the same, at some convenient place on the confines of this
state and the said Province of Lower Canada, to the end that he,
the said George Holmes, may be thence conveyed to the said
District of Quebec, and be there dealt with as to law and justice
appertains.”’ At that time no extradition treaty existed between
the United States and Canada, and hence the President declined
to act, alleging a want of power. Holmes secured a writ of
habeas corpus from the supreme court of Vermont, and in his
return to the writ the sheriff stated that he detained him under
an order from the governor, commanding him, the sheriff, to
deliver the prisoner up to the authorities of Lower Canada. The
supreme court of that state held the return to be sufficient.
Holmes then prosecuted a writ of error to the supreme court of
the United States. In this proceeding two questions were pre-
sented to the court: First, whether a writ of error would lie
from the supreme court of the United States to the supreme court
of the state; and second, whether the judgment of the state court
was right. The case was heard before eight judges of the federal
supreme court, who, on the first of these questions, equally di-
vided, thus preventing an authoritative decision upon the prin-
cipal question. Chief Justice Taney, in his opinion,-upheld the
appellate jurisdiction of the supreme court of the United States,
and declared against the right attempted to be exercised by the
governor of Vermont, and his opinion was concurred in by Jus-
tices Story, McLean and Wayne. Separate opinions, in which
Justice Baldwin joined, were delivered by Justices Thompson, Bar-
bour and Catron, in which the power of the supreme court of
the United States to revise the judgment of the supreme court
of Vermont was denied, but in which any clear opinion upon
the power of the authorities of the state of Vermont, executive
or judicial, to deliver Holmes to the government of Canada was

% 14 Pet. 540, 10 L. ed. 579.
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not expressed. Upon the return of the case to the supreme
court of Vermont, Holmes was discharged, the chief justice of
that court saying: ‘I am authorized by my brethren, to say that
on an examination of this case, as decided by the Supreme Court
of the United States, they think, if the return had been as it now
is, a majority of that court would have decided that Holmes was
entitled to his discharge, and that the opinion of a majority of
the Supreme Court of the United States was also adverse to the
exercise of the power in question by any of the separate states
of the Union.”’ 2

.§ 38. Treaties now govern.—The supreme court of the United
States sustained, later, the opinion of Chief Justice Taney, that
the power exercised by the governor of Vermont was a part of
the foreign intercourse of this country conferred upon the
federal government, but said: ‘‘Fortunately, this question, with
others, which might arise in the absence of treaties or Aects of
Congress, on the subject, is now of very little importance, since,
with nearly all the nations of the world with whom our relations
are such that fugitives from justice may be found within their
dominions or within ours, we have treaties which govern the
rights and conduct of the parties in such cases. These treaties are
also supplemented by Aects of Congress, and both are in their
nature exclusive.’’ 3

® Fx parte Holmes, 12 Vt. 631. U. 8. 407, 7 Sup. Ct. Rep. 234, 30
® United States v. Rauscher, 119 L. ed. 425.
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'CHAPTER III1.

COMPACTS BETWEEN STATES.

§ 39. Clause as to compact with other states.

§ 40. Nature of compacts that may be made by states.

§ 41. Extent and meaning of clause.

§ 42. To what compacts does the Constitution apply.

§ 43. Boundaries between two states.

§ 44. Controversies at time of adoption of Constitution.

§ 45. Boundary between South Dakota and Nebraska.

§ 46. Construing compacts between two states.

§ 47. Disputed boundary between United States and state.
§ 48. Suits by state to recover penalties.

§ 49. Approval of Congress implied from subsequent legislation.
§ 50. Creation of mutual estoppel.

§ 51. Contraet of state to exempt property from taxation.
§ 52. Subsequent statutes directing taxation of such property.
§ 53. Compacts relating to property.

§ 39. Clause as to compacts with other states.—Another clause
of the Constitution prohibiting a state from making a compact
or agreement with another state or with a foreign power is the
following: ‘“No state shall, without the consent of Congress, lay
any duty of tonnage, keep troops, or ships of war in time of peace,
enter into any agreement or compact with another state, or with
a foreign power, or engage in war, unless actually invaded, or in
such imminent danger as will admit of no delay.”’* This clause,
as originally reported by the Committee on Detail, was num-
bered Article XIII, and rcad: ‘‘No state, without the consent of
the legislature of the United States, shall emit bills of credit, nor
make anything but specie a tender in payment of debts; nor lay
imposts or duties on imports; nor keep troops or ships of war
in time of peace; nor enter into any agreement or compact with
another state, or with any foreign power; nor engage in any
war, unless it shall be actually invaded by enemies, or the dan-
ger of invasion be so imminent as not to admit of a delay until
the legislature of the United States can be consulted.”’

* Const., art. I, see. 10, cl. 3.
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The provisions as to bills of eredit and tender were transferred
to the first clause of the section, and finally, after the Committee
on Style had reported, the convention remodeled the clause and
adopted it in its present form.

§ 40. Nature of compacts that may be made by states.—While
it may be impossible to state with absolute aceuracy what com-
pacts or agreements may be made by the states individually, yet
it is clear that the inhibition upon the power of the states is
aimed at the formation of any combination having a tendency
to augment the political power in the states which may diminish
or interfere with the supremacy of the general government.
Judge Story, in commenting upon this clause of the Constitution, -
after referring to the prohibition against a state entering into
treaties, alliances, or confederations, and its power, with the
consent of Congress, to enter into an agreement or compact with
another state or with a foreign power, observes: ‘“What precise
distinction is here intended to be taken between treaties, agree-
ments and compacts, is nowhere explained, and has never as yet
been subjected to any exact judicial, or other examination. A
learned commentator, however, supposes that the former ordinar-
ily relate to subjects of great national magnitude and importance,
and are often perpetual, or for a great length of time; but that
the latter relate to transitory or local concerns, or such as cannot
possibly affect any other interests but those of the parties. But
this is at best a very loose and unsatisfactory exposition, leaving
the whole matter open to the most latitudirarian construction.
‘What are subjects of great national magnitude and importance?
‘Why may not a compact or agreement between states be per-
petual? If it may not, what shall be its duration? Are not
treaties often made for short periods, and upon questions of local
interest, and for temporary objects?’’2 He then remarks that
the language of the clause, preventing treaties, alliances or con-
federations, may plausibly be interpreted from the terms used;
and ‘‘upon the ground that the sense of each is best known by
its association (noscitur a sociis) to apply to treaties of a political
character; such as treaties of alliance for purposes of peace and
war; and treaties of confederation, in which the parties are

? 2 Storr on Constitution, sec. 1402, citing 1 Tucker’s Blackstone’s Com-
mentaries, App. 310.
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leagued for mutual government, political co-operation, and the
exercise of political sovereignty, or conferring internal political
jurisdiction, or external political dependence, or general com-
merecial privileges. The latter clause, ‘compacts and agreements,’
might then very properly apply to such as regarded what might
be deemed mere private rights of sovereignty; such as questions
of boundary; interests in land situated in the territory of each
other; and other internal regulations for the mutual comfort and
convenience of states, bordering on each other.”’3

§ 41, Extent and meaning of clause.—In an original suit in
the supreme court of the United States to establish by judieial
decree the true boundary line between the states of Virginia and
Tennessee, and in which the boundary line as established by the
compact of 1803 was determined to be the true boundary line,
Mr. Justice Ficid had occasion to consider the extent and mean-
ing of the clause that no state shall, without the consent of
Congress, among other things, ‘‘enter into any agreement or com-
pact with another state or with a foreign power.”” He put the
proposition in the form of a question, ‘‘Is the agreement made
without the consent of Congress between Virginia and Tennessee,
to appoint commissioners to run and mark the boundary line be-
tween them, within the prohibition of the clause?’’ and then pro-
ceeded :

““The terms ‘agreement’ or ‘compact’ taken by themselves are
sufficiently comprehensive to embrace all forms of stipulation,
written or verbal, and relating to all kinds of subjects ; to those
to which the United States can have no possible objection or
have any interest in interfering with, as well as to those which
may tend to increase and build up the political influence of the
contracting states, so as to encroach upon or impair the supremacy
of the United States or interfere with their rightful management
of particular subjects placed under their entire control.

‘“There are many matters upon which different states may
agree that can in no respect concern the United States. If, for
instance, Virginia should come inito possession and ownership of
a small parcel of land in New York which the latter state might
desire to acquire as a site for a public building, it would hardly

® 2 Story on Constitution, sec. 1403.
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be deemed essential for the latter state to obtain the consent of
Congress before it could make a valid agreement with Virginia
for the purchase of the land. If Massachusetts, in forwarding its
exhibits to.the World’s Fair at Chicago, should desire to trans-
port them a part of the distance over the Erie Canal, it would
hardly be deemed essential for that state to obtain the consent of
Congress before it could contract with New York for the trans-
portation of the exhibit through that state in that way. If the
bordering line of two states should cross some malarious and
disease producing district, there could be no possible reason, on
any conceivable public grounds, to obtain the consent of Con-
gress for the bordering states to agree to unite in draining the
distriet, and thus remove the cause of disease. So in case of
threatened invasion of cholera, plague, or other causes of sickness
and death, it would be the height of absurdity to hold that the
threatened states could not unite in providing means to prevent
and repel the invasion of the pestilence without obtaining the
eonsent of Congress, which might not be at the time in session.”” 4

§ 42. To what compacts does the Constitution apply.—He
then asked, if the terms ‘‘compact’ or ‘‘agreement’’ do not apply
to every possible compact or agreement between one state and
another, for the validity of which the consent of Congress must
be obtained, to what compacts or agreements does the Constitu-
tion apply, and stated that the answer would depend upon the
object of the constitutional provision and the construction of the
terms ‘‘agreement’’ and ‘‘compact’’ with reference to it. The
yrohibition is- directed against any combination inereasing the
political power of the states by which the supremacy of the
United States might be endangered. He then continued:

‘‘Compacts or agreements—and we do not perceive any differ-
ence in the meaning, except that the word ‘compact’ is generally
used with reference to more formal and serious engagements than
is usually implied in the term ‘agreement’—cover all stipulations
affecting the conduct or claims of the parties. The mere selee-
tion of parties to run and designate the boundary line between
two states, or to designate what line should be run, of itself im-
ports no agreement to accept the line run by them, and such

4 State of Virginia v. State of Tennessee, 148 U. 8. 518, 13 Sup. Ct. Rep.
728, 37 L. ed. 537.
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action of itself does not come within the prohibition. Nor does
a legislative declaration, following such line, that it is correct,
and shall thereafter be deemed the true and established line,
import by itself a contract or agreement with the adjoining state.
It is a legislative declaration which the state and individuals
affected by the recognized boundary line may invoke against the
state as an admission, but not as a compact or. agreement. The
legislative declaration will take the form of an agreement or com-
pact when it recites some consideration for it from the other
party affected by it, for example, as made upon a similar declara-
tion of the border or contracting state. The mutual declarations
may then be reasonably treated as made upon mutual considera-
tions. The compact or agreement will then be within the pro-
hibition of the Constitution or without it, according as the estab-
lishment of the boundary line may lead or not to the increase
of the political power or influence of the states affected, and
thus encroach or not upon the full and free exercise of federal
authority. If the boundary established is so run as to cut off an
important and valuable portion of a state, the political power of
the state enlarged would be affected by the settlement of the
boundary ; and to an agreement for the running of such a bound-
ary or rather for its adoption afterward, the consent of Congress
may well be required. But the running of a boundary may have
no effeect upon the political influence of either state; it may
simply serve to mark and define that which actually existed
before, but was undefined and unmarked. In that céase the
agreement for the running of the line, or its actual survey, would
in no respect displace the relation of either of the states to the gen-
eral government. There was, therefore, no compact or agreement
between the states in this case which required, for its validity,
the consent of Congress, within the meaning of the Constitution,
until they had passed upon the report of the commissioners, rati-
fied their action, and mutually declared the boundary established
by them to be the true and real boundary between the states.
Such ratification was mutually made by each state in considera-
tion of the ratification of the other.”’?

5 State of Virginia v. State of Tennessee, 148 U. 8. 518, 13 Sup. Ct. Rep.
728, 37 L. ed. 537.
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§ 43. Boundaries between two states.—The supreme court of
the United States has original jurisdietion of questions of bound-
ary between two states of the Union.® TUnder the Articles of Con-
federation Congress was made ‘‘the last resort on appeal in all
disputes and differences now subsisting or that hereafter may
arise between two or more states concerning boundary, jurisdie-
tion or any other cause whatever,’”’ and it was provided, for the
exercise of such jurisdiction, that ‘‘whenever the legislative or
executive authority or lawful agent of any state in controversy
with another shall present a petition to Congress, stating the mat-
ter in question and praying for a hearing, notice thereof shall be
given by order of Congress to the legislative or executive au-
th(}rity of the other state in controversy, and a day assigned for
the appearance of the parties by their lawful agents, who shall
thén be directed to appoint, by joint consent, commissioners or
judges to constitute a court for hearing and determining the mat-
ter in question; but if they cannot agree, Congress shall name
three persons out of each of the United States, and from the list
of such persons, each party shall alternately strike out one, the
petitioners beginning, until the number shall be reduced to thir-
teen; and from that number not less than seven, nor more than
nine names, as Congress shall direct, shall in the presence of Con-
gress be drawn out, and the persons whose names shall be so
drawn, or any five of them, shall be commissioners or judges, to
hear and finally determine the controversy, so always as a major
part of the judges who shall hear the cause shall agree in the
determination; and if either party shall neglect to attend at the
day appointed, without showing reasons, which Congress shall
adjudge sufficient, or being present shall refuse to strike, the Con-
gress shall proceed to nominate three persons out of each State,
and the Secretary of Congress shall strike in behalf of such party
absent or refusing; and the judgment and sentence of the court
to be appointed, in the manner before preseribed, shall be final
and conclusive; and if any of the parties shall refuse to submit
to the authority of such court, or to appear or defend their claim
or cause, the court shall nevertheless proceed to pronounce sen-
tence, or judgment, which shall in like manner be final and de-
cisive, the judgment or sentence and other proceedings being in

¢ Virginia v. West Virginia, 11 Wall 39, 20 L. ed. 67.
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either case transmitted to Congress, and lodged among the acts
of Congress for the securities of the parties concerned.’’?

§ 44. Controversies at time of adoption of Constitution.—
‘When the Constitution was adopted, there were controversies be-
tween eleven states regarding boundaries, which had continued
from the first settlement of the colonies® ‘‘The necessity for the
creation of some tribunal for the settlement of these and like
controversies that might arise, under the new government to be .
formed, must, therefore, have been perceived by the framers of
the Constitution, and, consequently, among the controversies to
which the judicial power of the United States was extended by
the Constitution, we find those between two or more states.
And that a controversy between two or more states, in respect to
boundary, is one to which, under the Constitution, such judicial

- power extends, is no longer an open question in this court.”’®

§ 45. Boundary between South Dakota and Nebraska.—Com-
missioners were appointed by the states of South Dakota and
Nebraska, respectively, for the purpose of settling the boundary
line between them; and the legislature of each state adopted,
subject to the approval of Congress, the boundary line so estab-
lished. The governors of these states, as authorized by the acts
of the legislature, signed in behalf of their respective states a
compact, fixing a certain line as a boundary. Congress by an
act approved July 24, 1897, enacted: ‘‘That the consent of the
Congress of the United States is hereby given to the said com-
pact, and all its declarations are hereby confirmed.’’10

§ 46. Construing compacts between two states.—The jurisdie-
tion of the supreme court of the United States of questions of

* Articles of Confederation, art. 15 L. ed. 181; Alabama v. Georgia,

IX. Provision was made that no state
should be deprived of territory for
the benefit of the United States.

¢ Rhode Island v. Massachusetts, 12
Pet. 657, 9 L. ed. 1233, 1260.

% United States v. Texas, 143 U.
8. 640, 12 Sup. Ct. Rep. 488, 36 L. ed.
291; New Jersey v. New York, 30 U.
S. (5 Pet.) 284, 8 L. ed. 127; Florida
v. Georgia, 58 U. 8. (17 How.) 478,

64 U. 8. (23 How.) 505, 16 L. ed.
556; Virginia v. West Virginia, 78 U,
S. (11 Wall.) 39, 20 L. ed. 67; Mis-
souri v. Kentucky, 78 U. 8. (11
Wall.) 395, 20 L. ed. 116; Indiana v.
Kentucky, 136 U. 8. 479, 34 L. ed.
329; Nebraska v. Towa, 143 U. 8.
359, 36 L. ed. 186.
* 30 Stats. at Large, 214.
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boundary between two states is not curtailed, because the decision
of the question requires the court to examine and construe com-
pacts or agreements between those states, or because such de-
cision may affect the territorial limits of the political jurisdiction
and sovereignty of the states.!! A question arose as to the right
of West Virginia, after its separation from Virginia, to juris-
diction over three counties, and it was held that its right could
only be maintained by a valid agreement between the two states,
and that the consent of Congress was essential to the validity of
such agreement. It was agreed, however, between these states
that these counties should become a part of West Virginia, sub-
ject to the sole condition that the voters of these counties should
consent. The admission of West Virginia as a state was con-
sented to by Congress, with the contingent boundaries provided
for in its Constitution, and it was held that the action of the
governor of Virginia upon the vote of such counties to become a
part of West Virginia was, as between the two states, conclu-
sive.t? :

§ 47. Disputed boundary between United States and a state.—
‘While the jurisdiction of the supreme court of the United States
to determine a disputed boundary between two states is clear,
the question arose whether that court could take cognizance of an
original suit brought by the United States against a state to de-
termine the boundary between one of the territories and such
state. It was eontended that such jurisdiction did not exist, and
that the only manner in which such a dispute could be deter-
minéd was by an agreement in some form between the state and
the federal government. But it was decided that the court did
have jurisdiction to hear and determine the controversy, and that
8 suit in equity was the appropriate remedy.1

In an earlier case, an action had been brought by the United
States against the state of North Carolina upon certain bonds is-
sued by that state. An appearance was made in behalf of the
state, the case heard upon its merits and the state had judg-

" Virginia v. West Virginia, 78 U, ® United States v. Texas, 143 U.
8. (11 Wall.) 39, 20 L. ed. 67. S. 640, 12 Sup. Ct. Rep. 488, 36 L.
2 Virginia. v. West Virginia, 78 U. = ed. 291.
8. (11 Wall) 39, 20 L. ed. 67. :
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ment. No point was made as to the jurisdiction of the court, and
the opinion was silent upon the subject.!* It was said, however,
in a later case, that the question of jurisdiction did not escape
the attention of the court, and that the judgment would not
have been rendered except upon the theory that jurisdiction of
a suit by the United States against a state is vested in the su-
preme court of the United States.’®

§ 48. BSuits by state to recover penalties.—It does not follow .
that because a state is the plaintiff that the controversy is one in
which the supreme court of the United States is empowered to
grant relief against another state or its citizens, for it was not
intended to confer upon the courts of the United States jurisdiec-
tion of a suit by one state of such a nature that, on the settled
principles of public and international law, it could not be enter-
tained by the jndiciary of the other state. It is a well-recognized
rule that the courts of one country do-not execute the penal laws
of another. This principle applies not only to prosecutions and
sentences for crimes and misdemeanors, but to all suits in favor
of a state to recover pecuniary penalties for violations of stat-
utes, for the protection of its revenue or other municipal laws.
The nature of the cause of action is not altered by a judgment
recovered upon it, and, hence, when a judgment is presented to
a court for enforcement, it may ascertain whether the claim is one
that it is authorized to enforce. The supreme court of the United
States has no jurisdiction over an original action brought to com-
pel an insurance corporation of one state to pay to another state
the amount of a judginent recovered by such state for a penalty
imposed by its own statute upon such corporation for doing busi-
ness within the state, without having first given to the proper
officer of the state a statement of its property and business which
the statute required.!®

¥ United States v. North Carolina, L. ed. 242. Said Mr. Justice Gray,

136 U. 8. 211, 10 Sup. Ct. Rep. 920,
34 L. ed. 336.

15 United States v. Texas, 143 U.
S. 640, 12 Sup. Ct. Rep. 488, 36 L.
ed. 291.

18 ‘Wisconsin v. Pelican Ins. Co., 127
U. 8. 288, 8 Sup. Ct. Rep. 1373, 32

in delivering the opinion of the court:
‘“The statute of Wisconsin, under
which the state recovered in one of
her own courts, the judgment now
and here sued cn, was in the strictest
sense a penal statute, imposing a pen-
alty upon any insurance company of
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§ 49. Approval of Congress implied from subsequent legisla-
tion.—While there may be no direct legislation on the subject, a
compact entered into between two states as to the boundary line
between them may be fairly implied from subsequent legislation
and proceedings. Even if a boundary line between two states
varies in some particulars from the courses given in the original
grant, still if it has been run out, located and marked upon the
earth, and the states have for a long course of years recognized
and acquiesced in the line, it becomes conclusive.l” DMr. Justice
Field, delivering the opinion of the court, said: ‘“The Constitu-
tion' does not state when the consent shall be given, whether it
shall precede or may follow the compact made, or whether it
shall be express or may be implied. In many cases the consent

another state, doing business in the
state of Wisconsin without having de-
posited with the proper officer of the
state a full statement of its property
and business during the previous year.
‘Wis. Rev. Stats., sec. 1920. The cause
of action was not any private injury,
but solely the offense committed

against the state by violating her law.

The prosecution was'in the name of
the state, and the whole penalty when
recovered- would accrue to the state,
and be paid, one-half into her treas-

ury, and the other half to her insur-

ance commissioner, who pays all ex-
penses of prosecuting for and collect-
ing such forfeitures. @ Wis. Stats.
1885, c¢. 395. The real nature of
the case is not affected by the forms
provided by the law of the state for
the punishment of the offense. It
is immaterial whether by the law of

Wisconsin, the prosecution must be

by indictment or by action; or
whether under that law, a judgment
there obtained for the penalty might
be enforced by execution, by scire
facias or by a new suit. In whatever
form the state pursues her right to
punish the offense against her sover-
eignty, every step of the proceeding

tends to one end, the compelling
the offender to pay a pecuniary fine
by way of punishment for the offense.
This court, therefore, cannot entertain
an original action to compel the de-

" fendant to pay to the state of Wash-
" ington a sum of money in satisfaction-

of the judgment for that fine. The
original jurisdiction of this court is
conferred by the Constitution, with-
out limit of the amount in controversy,
and Congress has never imposed (if
indeed it could impose) any such
limit. If this court has original jur-
isdiction of the present case, it must
follow that any action wupon a judg-
ment obtained by a state in her own
courts against a citizen of another
state for the recovery of any sum of
money, however small, by way of a
fine for any offense, however petty,
against her laws, could be brought in
the first instance in the Supreme Court
of the United States. That cannot
have been the intention of the Conven-
tion in framing,-or of the people in
adopting the Federal - Constitution.’!

1 State of Virginia v. State of Ten-
nessee, 148 U. 8. 518, 13 Sup. Ct. Rep.
728, 37 L. ed. 537.
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will usually precede the compact or agreement, as where it is
to lay a duty of tonnage, to keep troops or ships of war in time
of peace, or to engage in war. But where the agreement relates
to a matter which could not well be considered until its nature
is fully developed, it is not perceived why the consent may not
be subsequently given. Story says that the consent may be im-
plied, and is always to be implied, when Congress adopts the par-
ticular act by sanctioning its objects and aiding in enforcing
them; and observes that where a state is admitted into the .
Union, notoriously upon a compact made between it and the state
of which it previously composed a part, there the act of Con-
gress, admitting such state into the Union is an implied consent
to the terms of the compact. Knowledge by Congress of the
boundaries of a state, and of its political subdivisions, may rea-
sonably be presumed, as much of its legislation is affected by
them, such as relate to the territorial jurisdiction of the courts
of the United States, the extent of their collection distriets, and
of districts in which process, civil and criminal, of thelr courts
may be served and enforced.’’18

§ 0. Creation of mutual estoppel.——Where a boundary line
has been recognized by two states for a long term of years, it be-
comes the established line between them on the principle of
mutual estoppel. But if a boundary line has been actually run
and established, it cannot be changed by the action of the state
authorities in recognition of another line, unless both states have
continuously recognized such line for such a length of time as
to create a mutual estoppel and to operate as an adoption of such
line as the true and established boundary.!®

If two states have by acts of their legislatures confirmed the
boundary line between them as run and marked by a joint com-
mission, such line must, in a suit between private persons, be ac-
cepted by the courts as the true and ancient boundary, although

8 State of Virginia v. State of Ten- ' Tennessee. The court adjudged that
nessee, 148 U, S. 518, 13 Sup. Ct. the boundary line as established in
Rep. 728, 37 L. ed. 537. That was 1803 by compact was the true bound-
an original suit in the supreme court ary line.
of the United States, to establish by * Belding v. Hebard, 103 Fed. 542,
judicial decree the true boundary line 43 C. C. A. 296.
between the states of Virginia and
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a different line between two points may more accurately con-
form to a general call.?®

§ b1. Contract of state to exempt property from taxation.—
The provisions of the Constitution prohibiting a state, without
the consent of Congress, entering into any agreement or compact
with another state came before the supreme court for considera-
tion in a case where the validity of a contract between a state
and a railroad company exempting the latter from taxes in con-
sideration of a percentage of its gross earnings was involved.
The Constitution of the state of Minnesota contains clauses pro-
viding that all taxes to be raised in the state shall be as nearly
equal as may be, and that all property on which taxes are to be
levied shall have a cash valuation, and shall be uniform through-
out the state; and also declaring that laws shall be passed tax-
ing all real and personal property according to its true value in
money.?! Congress granted certain lands to the state to aid in
building a railroad, and provided ‘‘that the said lands hereby
granted, when patented to said state, shall be subject to the dis-
posal of said state for the purposes aforesaid and no other; and
the said railroad shall be and remain a public highway for the
use of the government of the United States free from all toll or
other charge, for the transportation of any property or troops of
the United States.’’2? The legislature of that state passed an
act accepting the grant and transferring the lands to a railroad °
company to aid it in the construction of the railroad, and pro-
viding that, in consideration of this grant, the company should,
after the completion of its railroad, pay into the treasury three
per cent of its gross earnings, ‘‘which sum shall be in lieu and ~
in full of all taxation and assessments upon the said railroad,
and its appurtenances and appendages, and all other property of
said company, real, personal and mixed, including the lands
hereby and heretofore granted to said company, or so intended
to be granted.”” But the lands were to be taxed when they were
sold and conveyed to purchasers. An amendatory act was passed,
making some alterations, and providing that when its provisions
should be accepted, ‘‘the same shall become obligatory upon ‘the

2 Stevenson v. Fain, 116 Fed. 147, o= 13 Stats. at Large, 64; 14 Stats.
53 C. C. A, 467, ' at Large, 93.
a4 Minn. Const., art. 9, sees. 1, 3. :
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state and upon said company.”’ The railroad company continued
for many years to pay taxes in accordance with this contract,
and no attempt was made by the state to levy taxes upon its lands.

§ 52. Subsequent statutes directing taxation of such property.
An amendment, years after the making of this contract, was
adopted to the Constitution of the state, declaring that any law
providing for the repeal or améndment of any law similar to
that in question should, before it became effective, be submitted
to a vote of the people and ratified by them. Finally, a law was
passed by the legislature and adopted by the people, by the
terms of which all lands granted to any railroad ecompany were
to be assessed and taxed as other lands in the state, but the pro-
vision requiring the payment of a percentage of its gross earn-
ings into the treasury was retained. '

Under the provisions of this act the state proceeded to levy
taxes upon the lands of a railroad company with which such
contract was made, and the validity of such taxation was the
question involved. The decision of the supreme court of
" Minnesota was adverse to the railroad company.?® The supreme
court of the United States held that the power reserved in the
constitutional amendment to alter, amend or repeal the statute
exempting the railroad company from all other taxes in payment
of the percentage of its earnings could not be exercised so as
to continue in full the obligation as to the payment of the per-
centage, and to deny at the same time to the company the ex-
emption given by the contract.?* This contract, it was said by
Mr. Justice Brewer, was not in violation of the provisions of the
Constitution of Minnesota, because it was made by the state as a
trustee of the public lands granted to it in aid of railroads, and
as the state had accepted the property as a trustee, it was not
forced to diminish the full performance of the trust by subject-
ing the lands to taxation if in its opinion as trustee the trans-
fer of the land subject to a limited taxation would more ef-
fectually aceomplish the trust.®®

= State v. Stearns, 72 Minn. 200, # Stearns v. Minnesota, 179 U. 8.
75 N. W. 210. 223, 21 Sup. Ct. Rep. 73, 45 L. ed.
# Stearns v, Minnesota, 179 U. 8. 162. The supreme court of the
223, 21 Sup. Ct. Rep. 78, 45. L. ed. 162.  United States possesses paramount au-
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§ 63. Compacts relating to property.—Mr. Justice Brewer,
after referring to the enabling act and the Constitution of the
state, said that it was evident that they, in form at least, made a
compact between the United States and the state. ‘‘In an in-
quiry as to the validity of such a compact,’’ said he, ‘‘this dis-
tinetion must at the outset be noticed. There may be agree-
ments or compacts attempted to be entered into between two
states, or between a state and the nation, in reference to political
rights and obligations, and there may be those solely in reference
to property belonging to one or the other. That different con-
siderations may underlie the question as to the validity of these
two kinds of compacts or agreements is obvious. It has often
been said that a state admitted into the Union enters therein in
full equality with all the others, and such equality may forbid
any agreement or compact limiting or qualifying political rights
and obligations; whereas, on the other hand, a mere agreement
in reference to property involves no question of equality of
status, but only if the power of a state to deal with the nation
or with any other state in reference to such property. The case
before us is one involving simply an agreement as to property
between a state and the nation. That a state and the nation are
competent to enter into an agreement of such a nature with one
another has been affirmed in past decisions of this court, and
that they have been frequently made in the admission of new
states is a matter of history.’” He said that if the right of agree-
ment between one another belongs to the several states except as

thority when reviewing the final judg-
ment of a state court which upholds a
state statute alleged to violate the con-
tract clause of the Constitution, to de-
termine the existence or nonexistence
of the contract set up, and whether
the obligation has been impaired by
the statute. Douglas v. Kentucky,
168 U. S. 488, 8 Sup. Ct. Rep. 199,
42 L. ed. 553; Ohio Life Ins. & T.
Co. v. Debolt, 16 How. 416, 14 L. ed.
997; Wright v. Nagle, 101 U. 8. 791,
25 L. ed. 923; Louisville Gas Co. v.
Citizens’ Gas Co., 115 U. 8. 683, 6

Treaties—4

Sup. Ct. Rep. 265, 29 L. ed. 510;
Vicksburg 8. & P. R. Co. v. Dennis,
116 U. 8. 665, 6 Sup. Ct. Rep. 625, 29
L. ed. 770; New Orleans Water Works
Co. v. Louisiana Sugar Ref. Co., 125
U. 8. 18, 8 Sup. Ct. Rep. 741, 31 L. ed.
607; Bryan v. Kentucky Conference
M. E. Church ete., 151 U, S. 639, 14
Sup. Ct. Rep. 465, 38 L. ed. 297;
Mobile & O. R. Co. v. Tennessee, 153
U. 8. 486, 14 Sup. Ct. Rep. 968, 38 L.
ed. 793; Bacon v. Texas, 163 U. S.
207, 16 Sup. Ct. Rep. 1023, 41 L. ed.
132.
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limited by the constitutional provisions requiring the consent of
Congress, ‘‘equally true is it that a state may make a compact
with all the states, constituting as one body the nation, pos-
sessed of general right of sovereignty and represented by Con-
gress.”’ 26

* Stearns v. Minnesota, 179 U. 8. 223, 21 Sup. Ct. Rep. 73, 45 L. ed. 162.
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CHAPTER IV.
‘MAKING OF TREATIES.

§ 54. Power to make treaties.

§ 55. Difference of opinion as to where power should be vested.

§ 56. Vehement attack on treaty clauses.

§ 57. Objections to lodging power with President.

§ 58. Differences between treaty-making power in England and in United
States.

59. Other objections.

60. Prerogative of the Executive.

61. Treaty inchoate until ratified.

62. Ratification of treaties by Senate.

63." Rejection of treaties by Senate.

64, Views of Mr. Clay.

65. Adding declaration.

66. Proviso adopted by Senate.

67. Amendment by declaration of interpretation.
68. Views of Department of State.

69. ~ Senate resolution controlling meaning of treaty.
70. Ezxecutive agreements.

71. Protocols within Executive authority.

72. Instances.

73. Suspension of tariff act by President.

74.- No discretion in President.

75. Nonintercourse act.

76. Suspension and operation of acts dependent upon President.
77. Suspension of act prohibiting imports.

78. Same subject—Continued.

79. Importation of neat cattle.

80. Products of Cuba and Porto Rico.
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81. Appropriation of money.

82. Moral obligation.

83. Alaska purchase.

84. Porto Rieo as foreign territory.

85. Treaty dependent upon legislative action

§ 64. Power to make treaties.—The Constitution places the
power to make treaties in the hands of the President, by and with
the advice and consent of the Senate, if two-thirds of the sena-
tors present concur.! The clause on this subject found its origin in
the Committee on Detail, who in their first report placed the treaty-

! Const., art. II, sec. 2, cl. 2.
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making power in the Senate by a clause reading: ‘‘The Senate of
the United States shall have power to make treaties, and appoint
embassadors, and judges of the Supreme Court.”” When the
convention took up this. clause for consideration, an amendment
was moved by Gouverneur Morris that ‘‘no tréaty shall be bind-
ing on the United States which is not ratified by law,”’ but after
some debate the entire clause was reported back to the Commit-
tee on Detail. As this committee did not return a further re-
port, the matter went to the Committee on Unfinished Portions,
who, when they reported, vested the power in the President by
and with the advice and consent of the Senate.

§ 6b. Difference of opinion as to where power should be
vested.—The language of the report of the Committee on Un-
finished Portions was: ‘“‘The President, by and with the advice
and consent of the Senate, shall have power to make treaties.

. But no treaty shall be made without the consent of two-
thirds of the members present.”” An amendment was offered in
the convention to add the words ‘‘and House of Representatives’’
after ‘‘Senate,’’ but it failed to carry. Much difference of opin-
ion was manifested on the provision that required two-thirds of
the senators present fo ratify a treaty, some of the members ad-
vocating an amendment whereby treaties of peace could be rati-
fied by a majority and others wishing to eliminate completely
the requirement of a two-thirds vote. It was also urged that
““no treaty should be made without the consent of two-thirds of
all the members of the Senate,”’ and also that ‘‘no treaty shall
be made without a majority of the whole number of the Senate’’
and still again, that previous notice to members and with a rea-
sonable time to attend, should be given. All these propositions
were defeated, and the Committee on Style finally reported it
in the form in which it now appears in the Constitution.?

§ 56. Vehement attack on treaty clauses.—Judge Story said
that the plan of the Constitution was happily adapted to se-
cure all just objects in relation to foreign negotiations, while
admitting that few parts of the Constitution were assailed with

* 5 Elliot, 524-527; The Federalist No. 75; Journal of Convention, 225,
326, 342.
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more vehemence. ‘‘In the formation of treaties,”’ he said, ‘‘secrecy
and immediate dispatech are generally requisite, and sometimes
absolutely indispensable. Intelligence may often be obtained,
and measures matured in secrecy which never could be done un-
less in the faith and confidence of profound secreey. No man at
all acquainted with diplomacy, but must have felt that the suec-
cess of negotiations as often depends upon their being unknown
by the public as upon their justice or their policy. Men will
assume responsibility in private, and communicate information,
and express opinions, which they would feel the greatest re-
pugnance publicly to avow; and measures may be defeated by
the intrigues and management of foreign powers, if they suspect
them to be in progress, and understand their precise nature and
extent. In this view the executive department is a far better
depositary of the power than Congress would be. The delays
incident to a large assembly; the differences of opinion; the time
consumed in debate; and the utter impossibility of secrecy, all
combine to render them unfitted for the purposes of diplo-

macy.’’3

® 2 Story on Constitution, sec. 1510.

‘¢The same difficulties would ocecur
from confiding it exclusively to either
branch of Congress. Each is too
numerous for prompt and immediate
action, and secrecy. The matters in
negotiations, which usually require
these qualities in the highest degree,
are the preparatory and auxiliary
measures; and which are to be seized
upon, as it were, in an instant. The
president could easily arrange them.
But the House, or the Senate, if in
session, could not act, until after
great delays; and in the recess could
not act at all. To have intrusted the
power to either would have been to
relinquish the benefits of the consti-
tutional agency of the president in
the conduct of foreign negotiations.
It is true that the branch so intrusted
might have the option to employ the
président in that capacity; but they
would also have the option of re-

fraining from it; and it cannot be
disguised, that pique, or cabal, or per-
sonal or political hostility, might in-
duce them to keep their pursuits at a
distance from his inspection and par-
ticipation. Nor could it be expected,
that the president, as a mere minis-
terial agent of such branch, would
enjoy the confidence and respect of
foreign powers to the same extent as
he would, as the constitutional repre-
sentative of the nation itself; and
his interposition would of course have
less efficacy and weight.

¢¢On the other hand, considering the
delicacy and extent of the power, it
is too much to expect that a free
people would confide to a single mag-
istrate, however respectable, the sole
authority to act conclusively, as well
.as exclusively, upon the subject of
treaties. In England, the power to
make treaties is exclusively vested
in the crown. But however proper it
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§ 67. Objections to lodging power with President.—It was
seriously objected that the vesting of the treaty-making power
in the President with the concurrence of two-thirds of the sena-
tors present was destructive to public liberty and dangerous to
the state.?

Speaking of the treaty-making power, the Federalist said:
““The essence of the legislative authority is to enact laws, or in
other words to preseribe rules for the regulation of society;
while the execution of the laws, and the employment of the com-
mon strength, either for this purpose or for the common defense,
seems to comprise all the functions of the executive magistrate.
The power of making treaty is plainly neither the one nor the
other. It relates neither to the execution of the subsisting laws,
nor to the enaction of new ones; and still less to an exertion of
the common strength. Its objects are contracts with foreign na-
tions which have the force of law, but derive it from the obli-
gations of good faith. They are not rules prescribed by the
sovereign to the subject, but agreements between sovereign and
sovereign.’’?

§ 58. Differences between treaty-making power in England
and United States.—Again, the Federalist points out the differ-
ences that exist between the treaty-making power in England and
that in the United States, asserting that the King of Great Britain
is in all foreign transactions the sole and absolute representative
of the nation, and intimating that in case of the dissolution of
the confederacy, the executives of the several states might be
invested with the prerogative of making treaties. It asserted
that the King of Great Britain could of his own accord make
treaties of peace, commerce, alliance, and of every other descrip-
tion. ‘It has been insinuated that his authority, in this respect,
is not conclusive; and that his conventions with foreign powers
are subject to the revision, and stand in need of the ratification

may be in a monarchy, there is mo of all depositaries of power; and
American statesman but must feel which, experience teaches us, is the
that such a prerogative in an Ameri-  best security against the abuse of it.”’
can president would be inexpedient 2 Story on Constitutiom, 1511, 1512.
and dangerous. It would be incon- ¢ 2 Elliot’s Debates, 367-379.
gistent with that wholesome jeal- ® The Federalist, 75.

ousy which republics ought to cherish
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of parliament. But I believe this doctrine was never heard of
till it was broached upon the present occasion. Every jurist of
that kingdom, and every other man acquainted with its con-
stitution, knows, as an established fact, that the prerogative of
making treaties exists in the erown, in its utmost plenitude;
and that the compacts entered into by the royal authority have
the most complete validity and perfection, independent of any
other sanction. The parliament, it is true, is sometimes seen
employing itself in altering the existing laws, to conform them
to the stipulations in a new treaty; and this may possibly have
given birth to the imagination, that its co-operation was neces-
sary to the obligatory efficacy of the treaty. But this parlia-
mentary interposition proceeds from a different cause; from the
necessity of adjusting a most artificial and intricate system of
revenue and commerecial laws to the changes made in them by the
operation of the treaty; and of adopting new provisions and pre-
cautions to the new state of things, to keep the machine from
running into disorder. In this respect, therefore, there is no .,
comparison between the intended power of the President and
the actual power of the British sovereign. The one can per-
form alone what the other can only do with the concurrence of a
branch of the legislature. It must be admitted that, in this in-
stance, the power of the federal executive would exceed that of
any state executive. But this arises naturally, from the exelu-
sive possession, by the Union, of that part of the sovereign power
which relates to treaties. If the confederacy were to be dis-
solved, it would become a question whether the executives of
the several states were not solely invested with that delicate and
important prerogative.’’®

§ 59. Other objections.—Judge Story stated that one ground
of objection was the intermixture of executive and legislative
powers, it being contended that tlie President ought alone to
possess the prerogative of concluding treaties. Another objec-
tion urged was the small number of the persons to whom the
power to make treaties was intrusted, and the opinion was ex-
pressed that the House of Representatives should have a voice,
as was also the opinion that a treaty should be ratified by two-

¢ The Federalist, 69.
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thirds of all the members of the Senate, and not alone by two-
thirds of those present. In answer to the objection that the
power ought to have been confined exclusively to the President,
he said that it might be suggested, ‘‘that, however safe it may
be in governments, where the executive magistrate is an hered-
itary monarch, to commit to him the entire power of making
treaties, it would be utterly unsafe and improper to intrust that
power to an executive magistrate chosen for four years. It has
been remarked, and is unquestionably true, that an hereditary
monarch, though often the oppressor of his people, has personally
too much at stake in the government to be in any material dan-
ger of corruption by foreign powers, so as to surrender any im-
portant rights or interests. But a man, raised from a private
station to the rank of chief magistrate for a short period, hav-
ing but a slender or moderate fortune, and no very deep stake
in the society, might sometimes be under temptations to sacrifice
duty to interests, which it would require great virtue to with-
stand. If ambitious, he might be tempted to seek his own ag-
grandizement by the aid of a foreign power, and use the field of
negotiations for this purpose. If avaricious, he might make his
treachery to his constituents a vendible article at an enormous
price.”’ 7 '

* 2 Story on Constitution, see. 1515.

He also said: ‘“The impropriety
of delegating the power exclusively
to the senate has been already suffi-
ciently considered. And, in addition
to what bas heen already urged
against the participation of the house
of representatives in it, it may be
remarked that the house of repre-
sentatives is for other reasons far
less fit than the senate to be the
exclusive depositary of the power,
or to hold it in conjunction with the
executive. In the first place, it is
a popular assembly, chosen immedi-
ately from the people, and represent-
ing in a good measure, their feelings
and local interésts; and it will on this
account be more likely to be swayed
by such feelings and interests than

the senate, chosen by the states
through the voice of the state legis-
latures. In the mnext place, the
house of representatives are chosen
for two years only; and the internal
composition of the body is constantly
changing, so as to admit of less cer-
tainty in their opinions and their
measures, ihan would naturally belong
to a body of longer duration. In the
next place, the house of representa-
tives is far more numerous than tbe
senate, and will be constantly in-
creasing in numbers, so that it will
be more slow in its movements, and
more fluctuating in its councils. In
the next place, the senate will natur-
ally be composed of pei'sons of more
experience, weight of character, and
talents than the members of the
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§ 60. Prerogative of the Executive.—The courts have no power
to interfere with the negotiation and modification of treaties, as
such is the prerogative of the Executive® President Washing-
ton, in a special message, said: *‘It is said to be the general un-
derstanding and practice of nations, as a check on the mistakes
and indiscretions of ministers or commissioners, not to consider
any treaty, negotiated and signed by such officers as final and
conclusive, until ratified by the sovereign or government from
whom they derive their powers. This practice has been adopted
by the United States respecting their treaties with European na-
tions, and I am inclined to think that it would be advisable to
observe it in the condunct of our treaties with the Indians; for,
though such treaties, being on their part, made by their chiefs or
rulers, need not be ratified by them, yet, being formed on our
part by the agency of subordinate officers, it seems to be both
prudent and reasonable that their acts should not be binding on

the nation, until approved and ratified by the government. It

house. Accurate knowledge of for-
eign politics, a steady and systematie
adberence to the same views, nice
and uniform sensibility to national
character as well as secrecy, decision,
and dispatch, are required for a due
execution of the power to make
treaties. . . . .

‘¢Besides, the very habits of busi-
ness and the uniformity and regu-
larity of system, acquired by a long
possession of office, are of great
‘concern in all cases of this sort. The
genators, from the longer duration of
their office, will have great opportuni-
ties of extending their political in-
formation, and of rendering their ex-
perience more and more beneficial to
their country. The members are
slowly changed; so that the body will
at all times, from its very organiza-
tion, comprehend a large majority of
persons who have been engaged for a
considerable time in public duties and

foreign affairs. If, in addition to
all these reasons, it is considered that
in the senate all the states are equally
represented, and in the house very
unequally, there ean be no reasonable
doubt, that the senate is in all respeets
a more competent and more suitable
depositary of the power than the
house, either with or without the co-
operation of the executive. And most
of the reasoning applies with equal
force to any participation by the
house in the treaty-making functions.
It would add an unwieldy machinery
to all foreign operations, and retard
if not wholly prevent, the beneficial
purposes of the power’’: 2 Story on
Constitution, 1516, 1517.

8 Frelingheysen v. Key, 110 U. S.
64, 3 Sup. Ct. Rep. 462, 28 L. ed. 71;
Great West Ins. Co. v. United States,
19 Ct. of CL 206; Angarica de la
Rua v. Bayard, 4 Mackey, 310.
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strikes me that this point should be well considered and settled,
so that our national proceedings in this respect may become uni-
form, and be directed by fixed and stable principles.’’®

§ 61. Treaty inchoate until ratified. —Every treaty negotiated
by the United States is an inchoate compact until it is ratified,
and as every nation has knowledge of the limitations upon the
power of its officers to conclude treaties, it is entirely free to
withhold its own ratification until it has knowledge of ratifica-
tion on the part of the United States. ‘‘In the full powers of
European governments to their ministers, the sovereign usually
promases to ratify that which his minister shall conclude in his
name; and yet if the minister transcends his instructions, though
not known to the other party, the sovereign is not held bound to
ratify his engagements. Of this principle Great Britain has
once availed herself in her negotiations with the United States.
But the full powers of our ministers abroad are necessarily modi-
fied by the provisions of our Constitution, and promise the rati-
fication of treaties signed by them, only in the event of their re-
ceiving the constitutional sanction of our government.’’!? A
payment of preliminary installment of money under a treaty
providing for a lease of foreign property does not obligate the
government to future payments.! A treaty, when ratified, re-
lates back to the time of its signature; as a ratification is noth-
ing more than evidence of the authority under which the minis-
ter proceeded.’®

§ 62. Ratification of treaties by Senate.—As a treaty, until
sanctioned by the constitutional majority of the Senate, is a
mere inchoate and not a consummated compact, the other power

® 1 Richardson’s Messages (Sept.
17, 1789), 61.

ing opinion in this case Mr. Justice
Thompson said: ‘‘A government is

© Mr. Adams, Secretary of State,
to Mr. Rush, November 12, 1824, MS.
Inst. U. S. Ministers, X, 215.

4 Mr., Evarts, Secretary of State,
to Mr. Delmonte, February 19, 1880,
MS. Notes to Dominican Republic,
1, 41.

2 United States v. Arredondo, 6
Pet. 758, 8 L. ed. 547. In a dissent-

bound to perform and observe a

“treaty made by its minister, unless

it can be made to appear that he has
exceeded his authority. But a ratifi-
cation is an acknowledgment that he
was authorized to make the treaty;
and if so, the nation is bound from
the time the treaty is made and
signed.’’ ’



59 RATIFICATION OF TREATIES BY SENATE. [§ 62

to the treaty is free to withhold its own ratification until it shall
have knowledge of the ratification of the treaty on the part of
the United States.?® Owing to the fact that before a treaty can
be ratified, the action of the Senate must be had, it is preferred
that the exchange of ratifications shall be effected ‘‘as soon as
possible,’’ rather than within a time specified.!*

At first the President met the Senate personally, but the
practice became unsatisfactory and was abandoned. Mr. Crand-
all; speaking of the practice, says: ‘““In reply to the committee,
appointed by the Senate August 6, 1789, to confer with the
President on the method of communication between the Execu-
tive and the Senate respecting treaties and nominations, Presi-
dent Washington suggested that ‘In all. matters respecting
treaties, oral communications seem indispensably necessary, be-
cause in these a variety of matters are contained, all of which
not only require consideration, but some may undergo much dis-
cussion to do which by written communications would be tedious
without being satisfactory.” The report of the committee, based
upon this suggestion, resulted in the adoption by the Senate, Au-
gust 21st, of a rule regulating the manner in which the President
should meet the Senate, either in the Senate chamber or in such
other place as it might be convened by him. The rule had just
been adopted when a message was received announcing the Presi-
dent’s intention to meet the Senate the next day ‘to advise with
them on the terms of the treaty to be negotiated with the south-
ern Indians.” Following also the practice under the Articles of
Confederation of securing prior to the negotiation of Indian
_treaties an appropriation to defray the necessary expense, Presi-
dent Washington had, on August 7th, suggested by special mes-
sage to both houses the necessity of negotiating with the Indians
in the southern distriet, and the expediency of appointing com-
missioners for that purpose. The House bill making the appro-
priation was approved August 20th. According to the notification,
the President, accompanied by General Knox, who, although not
a Cabinet officer at the time, was acquainted with Indian af-
fairs and prepared to answer questions, appeared in the Senate
chamber. After listening to a short paper containing a few ex-

B Mr. Adams, Secretary of State, * Instructions to Diplomatic Offi-
to Mr. Rush, November 12, 1884, MS. cers of the United States (1897), sec.
Inst. U. S. Ministers, X, 215. 246, p. 101.
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planations, the Senate was called upon to give its advice by an-
swering yes or no to seven questions. This it seemed unwilling
to do without having first examined the articles. To a motion
made by Robert Morris, to refer the papers to a special commit-
tee, a Senator well objected that ‘No council ever committed any-
thing.” The President added that, while he had not objection to
a postponement, he did not understand ‘the matter of commit-
ment,’ that it would defeat every purpose of his meeting the
Senate. The questions were accordingly postponed until Mon-
day, at which time they were settled by the Executive and the
Senate. The latter maintained its co-ordinate authority by a
partial consent to the propositions.

¢ Although the President did not again meet the Senate in per-
son to ask its advice, he continued to consult it by message prior
to the opening of negotiations.’’1®

§ 63. Rejection of treaties by Senate.—The rejection of a
treaty by the Senate indicates no discourtesy to the government
negotiating the treaty. ‘‘The United States can enter into no
treaty without the advice and consent of the Senate, and that
advice and eonsent to be intelligent must be diseriminating, and
their refusal can be no subject of complaint, and give no oceasion
for dissatisfaction or criticism.’’10

# Crandall’s Treatms, Their Mak-
ing and Enforcement 54, 56.

** Mr. Fish, Secretary of State, to
Mr. Motley, Minister to England,
May 15, 1869, Sen. Ex. Doec. 11, 41
Cong. 3 Sess. 2-5. _

Says Mr. Crandall: ‘“Of treaties
rejected by the Senate through a
failure to act on them, or outright,
may be mentioned, besides the vari-
ous recent treaties for commercial
reciprocity, the important treaties
signed March 25, 1844, with the Ger-
man Zollverein; July 20, 1855, with
Hawaii; October 24, 1867, with Den-
mark for the cession of the islands of
St. Thomas and St. Jobhn; November
29, 1869, for the annexation of the
Dominican Republic; December 10,

1824, with Colombia for the suppres-
sion of the African slave trade; March
6, 1835, with the Swiss Confedera-
tion; April 12, 1844, for the annexa-
tion of Texas; December 14, 1859,
with Mexico relative to transits and
commerce; March 5, 1860, with Spain
for the settlement of claims; May 21,
1867, with Hawaii for commereial
reciprocity; and the following with
Great Britain; January 14, 1869, for
the adjustment of outstanding claims;

“June 25, 1886, for the extradition of

criminals; February 15, 1888, for the
regulation of the fisheries; and Jan-
uary 11, 1897, for the settlement of
disputes by arbitration.’’ Crandall’s
Treaties, Their Making and Enforce-
ment (1804), 71, 72.
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Frequently the Senate makes amendments, and if these are not
adopted by the other party to the treaty, it, of course, does not
become operative. For instance, a treaty was signed in Lon-
don in 1803 for settling the mnorthern boundaries of the United
States, and the Senate approved it on condition that a clause
should be stricken out, but as the amendment was not accepted
by the British government, ratifications were not exchanged."”
In another instance a convention for suppressing the African
slave trade was signed at London and submitted to the Senate in
1824. The Senate approved the conventions but with conditions

which Great Britain did not accept.!®

* Mr. Fish, Secretary of State, to
Mr. Motley, Minister to England, May
15, 1869, Sen. Ex. Doc. 11, 41 Cong.
3 Sess. 4, 5; 1 Moore’s Int. Arbitra-
tions, 514; 5 Moore’s Int. L. Deg. 199.

3 Mr. Fish, Secretary of State, to
Mr. Motley, Minister to England, May
15, 1869, Sen. Ex. Doec. 11, 41 Cong,,
3 Sess. 4, 5; 5 Moore’s Int. L. D. 199,
200. Mr. Clay, Secretary of State, re-
ferring to the Senate’s amendment
said: ‘‘The government of His Brit-
annic Majesty is well acquainted with
the provision of the Constitution of
the United States, by which the Sen-
ate is a component part of the treaty-
making power; and that the consent
and advice of that branch of Con-
gress are indispensable in the forma-
tion of all treaties. According to the
practice of this government, the Sen-
ate is not ordinarily consulted in the
initiatory state of a negotiation, but
its consent and advice are omly in-
voked, after a treaty is concluded, un-
der the direction of the President,
and submitted to its consideration.
Each of the iwo branches of the
treaty-making authority is independ-
ent of the other, whilst both are re-
_ sponsible to the States and to the
people, the common sources of their
respective powers. It results, from
this organization, that, in the progress

of the government, instances may
sometimes occur of a difference of
opinion between the Senate and the
Executive as to the expediency of a
projected treaty, of which the rejec-
tion of the Colombian convention af-
fords an example. The people of the
United States have justly considered
that, if there be any inconveniences in
this arrangement of their executive
powers, those inconveniences are more
than counterbalanced by the greater
security of their interests, which is
effected by the mutual checks which
are thus interposed. But it is not
believed that there are any incon-
veniences to foreign powers of which
they can with propriety complain.
To give validity to any treaty, the
consent of the contracting parties is
necessary. As to the mode by which
that consent shall be expressed, it
must necessarily depend with each
upon its own peculiar constitutional
arrangement. All that can rightly
be demanded in treating is to know
the contingencies on the happening
of which that consent is to be re-

garded as sufficiently testified. This

information the government of the
United States has always communi-
cated to the foreign powers with which
it treats, and to none more fully
than to the United Kingdom of Great
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‘‘Not usually consulted as to the conduct of negotiations, the
Senate has freely exercised its co-ordinate authority in treaty-
making by means of amendments. Where the treaty as ne-
gotiated is not entirely acceptable to the Senate, it is the praec-
tice of that body, if it gives its advice and consent to the ratifiea-
tion, to do so with specific amendments, which renders unneces-
sary the resubmission of the instrument after the consent of the
other party to the designated changes has been obtained. But
the approval, whether qualified or unqualified, of the treaty by
the Senate is not to be confused with the act of ratification. The
latter is performed by the President, and is unconditional even
where it relates to a treaty which, because of amendments by the
Senate, differs from the one first signed. While the Senate’s
practice of amending treaties continues to meet with eriticism
by foreign writers, it would not be contended for a moment that
the Senate might not reject in toto, or withhold action altogether
until the changes which it might indicate by resolution or other-
wise had been negotiated. So far as it affects the other con-
tracting party, it is difficult to distinguish the latter mode from
that followed by the United States. The objection usually urged
is, that the amendments are made by persons unfamiliar with the
negotiations, and that they are in the nature of an ultimatum.
The proposed treaty is not infrequently so amended as to be un-
aceeptable to the other power, and no treaty results.’’*?

§ 64. Views of Mr. Clay.—The Senate in 1824 approved a
convention for the suppression of the African slave trade, but
added conditions which Great Britain did not accept, and speak-
ing of the amendments made by the Senate, Mr. Clay said:
““The government of His Britannic Majesty is well acquainted

Britain and Ireland. Nor can it be
admitted that any just cause of com-
plaint can arise out of the rejection
by one party of a treaty which the
other has previously ratified. When
such a case occurs, it only proves that
the consent of both, according to
the constitutional precautions which
have been provided for manifesting
that consent, is wanting to make the
treaty valid. One must necessarily

precede the other in the act of ratifi-
cation; and if, after a treaty be rati-
fied by one party, a ratification of it

ke withheld by the other, it merely

shows that one is, and the other is
not, willing to come under the obliga-
tions of the proposed treaty.’’ Mr.
Clay to Mr. Addington, April 6, 1825,
Am. State Papers For. Rel, V, 783..

# Crandall’s Treaties, Their Mak-
ing and Enforcement, 70, 71.
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with the provision of the Constitution of the United States, by
which the Senate is a component part of the treaty-making power;
and that the consent and advice of that branch of Congress are
indispensable in the formation of all treaties. According to the
practice of this government, the Senate is not ordinarily con-
sulted in the initiatory state of a negotiation, but its consent
and advice are only invoked, after a treaty is concluded, under
the direction of the President, and submitted to its consideration.
Each of the two branches of the treaty-making authority is in-
dependent of the other, whilst both are responsible to the States
and to the people, the common sources of their respective pow-
ers. It results, from this organization, that, in the progress of
the government, instances may sometimes occur of a difference
of opinion between the Senate and the Executive as to the ex-
pediency of a projected treaty, of which the rejection of the
Colombian convention affords an example. The people of the
United States have justly considered that, if there be any incon-
veniences in this arrangement of their executive powers, those
inconveniences are more than counterbalanced by the greater se-
curity of their interests, which is effected by the mutual checks
which are thus interposed. But it is not believed that there are
any inconveniences to foreign powers of which they can with
propriety complain. To give validity to any treaty, the consent
of the contracting parties is necessary. As to the mode by which
that consent shall be expressed, it must necessarily depend with
each upon its own peculiar constitutional arrangement. All that
can rightly be demanded in treating is to know the contingencies
on the happening of which that consent is to be regarded as
sufficiently testified. This information the government of the
United States has always communicated to the foreign powers
with which it treats, and to none more fully than to the United
Kingdom of Great Britain and Ireland. Nor can it be admitted
that any just cause of complaint can arise out of the rejection
by one party of a treaty which the other has previously ratified.
‘When such a case occurs, it only proves that the consent of both,
according to the constitutional precautions which have been pro-
vided for manifesting that consent, is wanting to make the treaty
valid. One must necessarily precede the other in the act of
ratification; and if, after a treaty be ratified by one party, a
ratification of it be withheld by the other, it merely shows that
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one is, and th: other is not, willing to come under the obligations
of the propos:d treaty.”’2

As a ratification by the Senate is essential to the full execution
of a treaty, it is competent for the President to withhold from
the Senate a treaty that has been negotiated, or he may submit a
treaty with a recommendation that it be amended in certain par-
ticulars, and treaties may also be withheld either for the purpose
of modification by negotiation or of termination of proceedings

on them.2!

* Mr. Clay, Secretary of State, to
Mr. Addington, April 6, 1825, Am.
State Papers, For. Rel, V, 783.

# Mr. Crandall on this subject says:
‘“As all treaties must receive this
final ratification, the President may at
will, so far as depends on his con-
stitutional power, withhold from the
Senate a treaty already negotiated.
Of treaties thus withheld the Monroe-
Pinkney treaty with Great Britain of
December 31, 1806, a treaty with
Mexico signed March 21, 1853, rela-
tive to a transit way across the Isth-
mus of Tehuantepee, an extradition
convention with Colombia signed
March 30, 1872, a convention with
Switzerland signed February 14, 1885,
for the protection of trademarks, and
the convention adopted in April, 1890,
by the First International American
Conference for the establishment of
a tribunal of arbitration, are ex-
amples. Or the treaty may be sub-
mitted, accompanied with recommen-
dations for amendments. President
Pierce in submitting on February 10,
1854, the Gadsden treaty of Decem-
ber 30, 1853, recommended certain
amendments. President Cleveland in
submitting, July 5, 1888, an extradi-
tion treaty signed May 7, 1888, with
Colombia, called attention to changes
suggested by the Secretary of State.
On December 16, 1845, President Polk
eommunicated to the Senate an extra-

dition treaty, signed January 29, 1845,
with Prussia, and certain other Ger-
man states, and at the same time sug-
gested a modification of Article IIT,
in which it was stipulated, contrary to
the rule then consistently maintained
by the United States, that the con-
tracting parties should not be bound
to deliver up their own citizens. The
Senate having failed to make the
amendment in its resolution of June
21, 1848, advising the ratification, the
President, for this as well as for other
reasons, refused to ratify the treaty.

‘‘So also treaties may be with-
drawn from the consideration of- the
Senate either to effect changes by
negotiation or to terminate proceed-
ings on them. A treaty with Bel-
gium, signed November 4, 1884, regu-
lating the right of succession to and
the acquisition of property, was with-
drawn from the Senate by President
Arthur by a message of February 17,
1885, and was not resubmitted. Presi-
dent Cleveland in messages of March
13, 1885, April 2, 1885, and March
9, 1893, requested the return of

“treaties concluded by his predeces-

sors—November 18, 1884, with Spain
for commercial reciprocity; Decem-
ber 1, 1884, with Nicaragua relative
to the construction of an interoceanic
canal; December 4, 1884, with the
Dominican Republic for commercial
reciprocity; an article signed June
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§ 65. Adding declaration.—When a written declaration is an-
nexed by one of the parties to the treaty at the time of its
ratification for the purpose of explaining ambiguous language or
of adding a new and distinet stipulation, and the treaty with
such declaration attached is afterward ratified by the other party,
the declaration becomes a part of the treaty.>? But a proviso
made by one party that a treaty shall be considered effective only
on certain conditions may be comsidered as directory merely.?

The treaty made in 1819 between the United States and the
King of Spain annuls the grant of lands in Florida by the King
of Spain to the Duke of Alagon, irrespective of the fact whether
it takes date from the royal order of December 17, 1817, or from

23, 1884, with the Argentine Confed-
eration supplementary to the treaty
of commerce of July 27, 1853; and
the Hawaiian annexation treaty signed
February 14, 1893. President Roose-
velt, in a message of December 8,
1902, requested the return of a com-
mercial convention with the Domini-
can Republic signed June 25, 1900,
together with an additional article
thereto, and a convention with Great
Britain signed January 30, 1897, rela-
tive to the demarcation of the Alaskan
boundaries. Instances of withdrawals
for the purpose of making slight
changes are quite numerous. The con-
vention with Spain, signed August 7,
1882, supplementary to the extradi-
tion convention of January 5, 1877,
was returned for verbal changes at
the request of the Secretary of State
made to the chairman of the Com-
mittee on Foreign Relations.’’ Cran-
dall’s Treaties, Their Making and
Enforcement, 82, 83.

Speaking of treaties rejected by the
Senate, he says: ‘¢ Of treaties rejected
by the Senate, ithrough a failure to
act on them, or outright, may be
mentioned, besides the various recent
treaties for commercial reciprocity,
the important treaties signed March

Treaties—5

25, 1844, with the German Zollverein;
July 20, 1855, with Hawaii; Octo-
ber 24, 1867, with Denmark for the
cession of the islands of St. Thomas
and St. John; November 29, 1869,
for the annexation of the Dominican
Republic; December 10, 1824, with
Colombia for the suppression of the
African slave trade; March 6, 1833,
with the Swiss Confederation; Aprit
12, 1844, for the annexation of Texas;
December 14, 1859, with Mexico rela-
tive to transits and commerce; March
5, 1860, with Spain for the settle-
ment of claims; May 21, 1867, with
Hawaii for commereial reciprocity ;
and the following with Great Brit-
ain; January 14, 1869, for the ad-
justment of outstanding claims; June
25, 1886, for the extradition of erim-
inals; February 15, 1888, for the
regulation of the fisheries; and Jan-
nary 11, 1897, for the settlement of
disputes by arbitration.’’ Crandall’s
Treaties, Their Making and Enforce-
ment, 71, 72.

* Doe v. Braden, 16 How. 635, 14
L. ed. 1090.

# New York Indians v. United

‘States, 170 U. 8. 22, 18 Sup. Ct. Rep.

531, 42 L. ed. 927.
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the grant of February 6, 1818, by reason of a declaration to that
effect which the President of the United States made on the pres-
entation of the treaty for an exchange of ratifications, and to
which the King of Spain gave his assent in writing, and which
was again ratified by the Senate of the United States.*

§ 66. Proviso adopted by Senate.—The Seénate adopted sev-
eral amendments to a treaty between the United States and the
New York Indians, which had been duly signed and submitted to -
the Senate, and also added a proviso that the treaty should have

" no force or effect until the acceptance of these amendments, and
that if any part of the Indians should fail to emigrate, the Presi-
dent should deduct a quantity of land from that granted to them.
The proviso was not found either in the original or in-the pub-
lished copy of the treaty, or in the proclamation of the Presi-
dent publishing the treaty. The question arose whether the
proviso ever became operative, and the government relied upon
Doe v. Braden,?® but the court said that the question in that
case was whether the king had power to annul the grant, which
was considered a political and not a judicial question, and that
from the fact that the annulling clause had been inserted in the
ratification and published in both countries as part of the treaty,
there could be no question whatever of concealment. But as to
the proviso added by the Senate to the Indian treaty, the court
said: ‘‘In any event it is difficult to see how it can be regarded
as part of the treaty or as limiting at all the terms of the grant.
The power to make treaties is vested by the Constitution in the
President and Senate, and while this proviso was adopted by the
Senate, there is no evidence that it ever received the sanction or
approval of the President. It cannot be considered as a legisla-
tive act, since the power to legislate is vested in the President,
Senate and House of Representatives. There is something, too,
which shocks the conscience in the idea that a treaty can be put
forth as embodying the terms of .an arrangement with a foreign
power, or an Indian tribe; a material provision of which is un-
known to one of the contracting parties, and is kept in the back-
ground to be used by the other only when the exigencies of a

#* Doe v. Braden, 16 How. 635, 14 ® 16 How. 635, 14 L. ed. 1090..
L. ed. 10990,
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particular case may demand it.”’?® The supplemental article of
the treaty of 1800 was appended to the treaty after it was signed,
nnd therefore cannot be referred to for the purpose of explain-
ing the preceding articles.®

§ 67. Amendment by declaration of interpretation.—A treaty
cannot be amended without the consent of the Senate by making a
deeclaration of interpretation. The American Minister at Athens
was authorized in 1864 to conclude with Greece a convention
relative to the registration of trademarks. He conferred with
the minister for foreign affairs of that country, and was ad-
vised that the ratification of the chamber of deputies was neces-
sary to the execution of the convention, and that much time
might elapse, owing to the condition of affairs then existing, be-
fore the consent of that body could be secured. The American
Minister signed with the minister for foreign affairs a declara-
tion, which by means of an interpretation of the existing treaty
attempted to accomplish the purpose desired. The Department
of State took the view that the treaty then in existence was not
suseeptible of the construction placed upon it, and deemed the
declaration to be in effect a new treaty, which could be ratified
only by the President, with the advice and consent of the Senate.
The State Department maintained this view, and as there was a
disinclination on the part of the government of Greece to ne-
gotiate a formal convention, instructions were sent to the Ameri-
can Minister to proceed no further.®®

§ 68. Views of Department of State.—It was proposed by
a protoeol or declaration to determine the construction of cer-
tain provisions of the convention of March 14, 1884, relating to
submarine cables, and the American Minister was authorized to
sign the protocol subject to the approval of the Senate. The

% New York Indians v. United tary of State, No. 41, July 21, 1894,

States, 170 U. 8. 22, 18 Sup. Ct. Rep.
531, 42 L. ed. 927.

7 The Tom, 39 Ct. of Cl 290.

» Mr. Uhl, Acting Secretary of
State, to Mr. Alexander, No. 21,
May 16, 1894, For. Rel. 1894, 293; Mr.
Alexander, to Mr, Gresham, Secre-

For. Rel. 1894, 295; Mr. Gresham to
Mr. Alexander, No. 43, February 21,
1895, For. Rel. 1895, II, 759; Mr.
Olney, Secretary of State, to Mr. Alex-
ander, No. 75, November 9, 1895, Id.
763.
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Secretary of State was requested to authorize the signing of the
protocol unconditionally. With this request he did not comply,
and in a note to the American Minister to France stated:

‘““‘By the Constitution of the United States treaties made un-
der the authority of the United States are a part of the supreme
law of the land, and the convention of the 14th of March, 1884,
having been made in accordance with the Constitution, is a part
of that supreme law.

““But, whilst it is true that treaties are a part of the supreme -
law of the land, they are nevertheless to be viewed in two lights;
that is to say, in the light of polities and in the light of judicial
law. Where the construction of a treaty is a matter of national
policy, the authoritative construction is that of the political
branch of the government. It is the function of the Executive
or of Congress, as the case may be. When a political question is
so determined, the courts follow that determination. Such was
the decision ¢f the Supreme Court in cases arising under the
treaty of 1803 with France, of 1819 with Spain, and of 1848 with
Mexico.

““But where a treaty is to be construed merely as a munieipal
law, affecting private rights, the courts act with entire inde- .
pendence of the Executive, in construing both the treaty and the
legislation that Congress may have adopted to carry it into ef-
fect. And while great weight might be given by the courts to an
opinion of the Executive in that relation, such an opinion would
not be regarded as having controlling force.’’

He stated that the declaration in question was intended to
determine two questions, that of penal responsibility, for the ac-
cidental or necessary breaking or injury of a cable in an attempt
to repair another cable; and that of civil responsibility, for in-
juries done to a cable in an effort to lay or repair another cable.

““These are judicial questions,’’ he declared, ‘‘to be determined
by the eourts before whom the appropriate suits may be brought.
The only power that can authoritatively construe a treaty for the
judicial tribunal on questions of the character described is the
legislature, or the treaty-making power itself. In either case the
result would be a law which would be binding upon the courts.

“‘Tt is to be observed in this connection that the treaty in ques-
tion is not self-executing, and that it requires appropriate legisla-
tion to give it effect. If, under these circumstances, the Execu-
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tive should now assume to interpret the force and effect of the
convention, we might hereafter have the spectacle, when Con-
gress acted, of an Executive interpretation of one purport and a
different Congressional interpretation, and this in a matter not of
fixecutive cognizance.

“For the reasons stated it was not deemed expedient to author-
i1ze you to sign the declaration unconditionally. And as the ses-
sion of Congress was drawing to a close when the note of the
French minister was received, and it seemed impracticable to se-
cure the Senate’s ratification of the declaration before adjourn-
ment, it was not thought best to send you such telegraphie in-
structions as were solicited.

“I desire, however, to refer to an incident in our diplomatic -
history which bears upon the matter under consideration and
which might have been regarded as a precedent for the Execu-
tive in this case, if circumstances had seemed to require a differ-

ent course from that which has been taken. I refer to the pro- -

tocol which accompanies the treaty of Guadalupe Hidalgo, in the
volume of treaties between  the United States and other powers.
. . . .. The expressed object of this protocol was to explain the
amendments of the Senate. It was defended by the administra-
tion on this ground; and in a message to the House of Representa-
tives, the President stated that ‘had the protocol varied the
treaty, as amended by the Senate of the United States, it would
have no binding effect.” But notwithstanding this explanation.
the course of the President in not submitting the protocol to the
Senate before the exchange of ratifications of the treaty was
severely criticised in Congress.””® '

§ 69. Senate resolution controlling meaning of treaty.—The
meaning of a treaty cannot be controlled by a resolution of the
Senate adopted by a vote of less than two-thirds of a quorum
that it was not intended to have a certain effect. After the rati-
fication of the treaty with Spain, by which the Philippine Islands
were ceded to the United States, the Senate adopted a resolu-
tion, ‘‘That by the ratification of the treaty of peace with Spain
it is not intended to incorporate the inhabitants of the Philippine

® Mr. Bayard, Secretary of State, to Mr. McLane, Min. to France, Nov.
24, 1886, For. Rel. 1887, 274, :
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Islands into citizenship of the United States, nor is it intended to
permanently annex said islands as an integral part of the ter-
ritory of the United States; but it is the intention of the United
States to establish on said islands a government suitable to the
wants and conditions of the inhabitants of said islands, to pre-
pare them for local self-government, and in due time to make
such disposition of said islands as will best promote the interests
of the United States and the inhabitants of said islands.’’3® Mr.
Chief Justice Fuller, speaking of the effect of this resolution,
said: ‘It is enough that this was a joint resolution; that it was
adopted by the Senate by a vote of 26 to 22, not two-thirds of a
quorum; and that it is absolutely without legal significance in
the question before us. The meaning of the treaty cannot be
controlled by subsequent explanations of those who may have
voted to ratify it. What view the House might have taken as
to the intention of the Senate in ratifying the treaty we are not
informed, nor is it material; and if any implication from the
action referred to could properly be indulged in it would seem
to be that two-thirds of a quorum of the Senate did not consent
to the ratification on the grounds indicated.”’

Mr. Justice Brown, in a concurring opinion, declared that the

case would not be essentially different if the resolution had been
adopted by a unanimous vote of the Senate. ‘‘Obviously, the
treaty,’’ said he, ‘‘“must contain the whole contract between the
parties, and the power of the Senate is limited to a ratification
of such terms as have already been agreed upon between the
President, acting for the United States, and the commissioners
of the other contracting power. The Senate has no right to ratify
the treaty and introduce new terms into it, which shall be obliga-
tory upon the other power, although it may refuse its ratifica-
tion, or make such ratification conditional upon the adoption of
amendments to the treaty. If, for instance, the treaty with
Spain had contained a provision instating the inhabitants of the
Philippines as citizens of the United States, the Senate might have
refused to ratify it until this provision was stricken out. But
it could not, in my opinion, ratify the treaty and then adopt a
resolution declaring it not to be its intention to.admit the in-
habitants of the Philippine Islands to the privileges of citizen-

#® 32 Cong. Rec., 55 Cong., p. 1847.
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ship of the United States. Such resolution would be inoperative
as an amendment to the treaty, since it had not received the as-
sent of the President or the Spanish commissioners.’’3!

§ 70. Executive agreements.—The President has frequently,
pending negotiations for a permanent settlement of controversies,
made agreements taking the shape of an exchange of notes or
of a formal protocol. These, ordinarily, are not submitted to the
Senate for ratification. An agreement of this character, com-
monly ecalled a modus vivendi, was made with Great Britain in
1891, to provide for the protection of fur seals in Bering Sea.
‘While negotiations for a treaty of arbitration were pending, a
similar modus vivend: was concluded in 1893, but as it admitted
the possibility of a future award of damages against the Unifed
States, it was submitted to the Senate. In 1899, pending the
permanent settlement of the boundary of Alaska, a modus vivendi
was concluded, and likewise while the ratification of the con-
vention signed February 15, 1888, for the adjustment of the ques-
tion relating to the northeastern fisheries, was pending, a modus”
vivend: was arranged by the commissioners of the United States
and Great Britain3? 1In 1877 a ‘‘protocol of conference and
declarations concerning judicial procedure was signed by Mr.
Cushing, as minister plenipotentiary of the United States to
Spain, and Sefior Calderon y Collantes, as Spanish minister of
state. Certain pledges were contained in the protocol on the
part of Spain, as to the treatment of citizens of the United States
residing in her ultramarine possessions, while Mr. Cushing made,
on the part of the United States, certain declarations as to the
state of the existing law in that country.’’ 33

§ 71. Protocols within executive authority.—‘Protocols of
agreement as to the basis of future negotiations are clearly
within Executive authority. Such are, for instance, the protocols
signed with Costa Rica and Niecaragua, December 1, 1900, in ref-
erence to possible future negotiations for the construction of an
interoceanic canal by way of Lake Nicaragua. . . .. The final

* The Diamond Rings, 183 U. 8. Power Under the Constitution, 11
176, 22 Sup. Ct. Rep. 59, 46 L. ed. Yale Law Journal, 77 (Dec., 1901).
138. ¥ United States Treaty, Volume

2 J, W. Foster, Treaty-making 1030. :
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protocol signed at Peking, September 7, 1901, by the allied pow-
ers on the one hand, and by China, en the other, at the con-
clusion of the Chinese troubles, likewise was not submitted to
the Senate.’’34 )

On October 20, 1899, a provisional boundary line between
Alaska and the Dominion of Canada, in the vicinity of Lynn
Canal, was effected through a modus vivendi, by an exchange of
notes between Mr. Hay, Secretary of State, and Mr. Tower,
British chargé d’affaires at Washington.® In 1882, Mr. Frel-
inghuysen, Secretary of State, and Sefior Romero, the Mexican
Minister, arranged for the reciprocal crossing and recrossing of
the frontier, by the troops of the United States and Mexico, in
pursuit of marauding Indians, and this agreement was prolonged
successively until 1886. On June 4, 1895, an agreement of a
more formal character for the same purpose was entered into
between Mr. Olney and Sefior Romero, who by the Mexican
Senate was authorized to enter into the agreement.3®

Mr. Foster, Secretary of State, in a report to the President, -
stated that ‘‘an exchange of diplomatic notes has often suf-
ficed without any further formality of ratification or exchange
of ratifications, or even of proclamation, to effect purposes more
usually acecomplished by the more complex machinery of trea-
ties.”’37

# Crandall’s Treaties, Their Mak-
ing and Enforcement, 87. :

# For. Rel. 1899, 328-330.

% For. Rel. 1882, 418, 421; For.

ston. On receipt of this protocol,
Mr. Webster, January 17, 1851, in.
structed Mr. Lawrence to- ‘address
a note to the British secretary of
Rel. 1896, 438. state for foreign affairs, acquainting

% Sen. Ex. Doe. 9, 52 Cong. 2 him that the arrangement referred to
Sess., H. Doc. 471, 56 Cong. 1 Sess. 16, is approved by this government.’
17. In that report he said: ‘‘On De- Mr. Lawrence did so on the 10th ot

cember 9, 1850, in a conference held
at the foreign office in London be-
tween the United States Minister,
Abbott Lawrence and Lord Palmer-
ston, it was agreed that the Cana-
dian territory of Horseshoe Reef, in
the Niagara River, should be ceded to
the United States for the purpose of
erecting a lighthouse thereon. A
memorandum, or protocol, of this
agreement was drawn up and signed
by Mr. Lawrence and Lord Palmer-

tion. No

February, 1851, and the acknowledg-
ment of his note by the British sec-
retary of state closed the transac-
ratification oceurred on
either side. Congress appropriated
money for the erection of a light-
house which was built; and the United
States thus possesses and exercises
full jurisdiction over territory ae-
quired by cession from a foreign
power without a treaty.’’



73 . . INSTANCES. [§ 72

§ 72. Instances.—In 1899, an agreement was entered into by
Brigadier-General Bates, with the Sultan of Sulu and his prin-
cipal chiefs, acknowledging the sovereignty of the United States
over the archipelago, suppressing piracy, providing for free
trade in the produets of the archipelago with the Philippine
Islands, protecting the sultan against foreign aggression, and
providing for the payment of certain salaries to the sultan and
his associates in the administration of the islands. President
MecKinley, in his annual message of 1899, stated that he had con-
firmed the agreement subject to the action of Congress, and with
the reservation, communicated to the Sultan at Sulu, that the
agreement should not be deemed a consent on the part of the
United States to the existence of slavery in the archipelago.®® In
1871 a settlement of claims of American eitizens arising from
the acts of the Spanish authorities in Cuba was arranged by an
exchange of notes between General Sickles, the American Minis-
ter to Spain, and the Spanish minister of state.>®

The President is empowered by section 13 of the law of March
3, 1891, to extend the benefits of international copyright to citi-
zens and subjects of a foreign state when he has received as-
surance that citizens of the United States are allowed the benefit
of copyright in that state, on the basis substantially as its own
citizens, or when it appears that the state is a party to an inter-
national agreement providing for reciprocity in the granting of
copyright, and permitting the United States at its pleasure to be-
come a party. The benefits of this has been extended by the
President to the subjects of several nations, among them Belgium,
Great Britain, France, Switzerland, Germany, Italy, Denmark,
Portugal, Spain, Mexico, Chile, Costa Rica, Netherlands, Cuba
and Norway. ‘‘Following the postal convention with New Gran-
ada- of March 6, 1844, numerous other conventions of the same
nature were concluded by the President and ratified with the
consent of the Senate. By the act of June 8, 1872, the Post-
master-General is given the power to enter into money-order
agreements with the post departments of foreign governments,
and by and with the advice and consent of the President, to nego-
tiate and conclude postal conventions. In virtue of this act, con-

= For. Rel. 1899, XLIX. 7, 1892; H. Doe. 471, 56 Comng. 1
® Report of Mr. Foster, Secretary Sess. 17; Sen. Ex. Doec. 9, 56 Cong.
of State, to the President, December 1 Sess.
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ventions of this class have been concluded by the Executive with-
out submission to the Senate. Among these are the Universal
Postal Conventions, signed at Vienna, July 4, 1891, and at Wash-
ington, June 15, 1897.°’ 40

§ 73. Suspension of tariff act by President.—A section of a
tariff act which authorizes the President to suspend the provisions
of the act relating to the introduction, free of duty, of certain
articles is not unconstitutional. It cannot be said to be liable
to the objection that it transfers legislative and treaty-making
power to the President.*

‘“‘That Congress cannot delegate legislative power to the Pres-
ident is a principle universally recognized as vital to the integrity
and maintenance of the system of government ordained by the
Constitution. The Act of October 1st, 1890, in the particular un-
der consideration, is not inconsistent with the prineiple. It does
not, in any real sense, invest the President with the power of
legislation. For the purpose of securing reciprocal trade with
countries producing and exporting sugar, molasses, coffee, tea,
and hides, Congress itself determined that the provisions of the
Act of October 1st, 1890, permitting the free introduction of such
articles, should be suspended as to any country producing and
exporting them, that imposed exactions and duties on the agri-
cultural and other products of the United States, which the Pres-
ident deemed, that is, which he found to be, reciprocally unequal
and unreasonable. Congress itself prescribed, in advance, the
duties to be levied, collected and paid, on sugar, molasses, coffee,
tea or hides, produced by or exported from such designated coun-
try, while the suspension lasted. Nothing involving the expedi-
ency or the just operation of such legislation was left to the
determination of the President. The words, ‘he may deem,’ in
the third section, of course, implied that the President would ex-
amine the commercial regulations of other countries producing
and exporting sugar, molasses, coffee, tea and hides, and form a
judgment as to whether they were reciprocally equal and reason-
able, or the contrary, in their effect upon American produects.’” 42

# Crandall’s Treaties, Their Mak- “ Field v. Clark, 143 U. 8. 649, 12
ing and Enforcement, 92. Sup. Ct. Rep. 495, 36 L. ed. 294.
“ Field v. Clark, 143 U. S. 649, 12 ‘“Ten commercial arrangements

Sup. Ct. Rep. 495, 36 L. ed. 294. | were concluded and made effective



75 NG DsSCBETOX Liw THR CRESLENT. [§ 74
§ 74. No discretion in the President.—The view taken of the
powers of the President in such a case is that while he may, and
must, exercise his discretion in determining whether, as a faet,
a certain event has or has not occurred, still when he has deter-
mined as a fact that an event has happened authorizing him to
issue a proclamation, it becomes his duty to issue such proclama-
tion. In the language of Mr. Justice Harlan, speaking for the
court, ‘““when he ascertained the fact that duties and exactions,
reciprocally unequal and unreasonable, were imposed upon the
agricultural or other products of the United States by a country
producing and exporting sugar, molasses, coffee, tea, or hides, it
became his duty to issue a proclamation declaring the suspension,
as to that country, which Congress had determined should occur.
He had no discretion in the premises except in respect to the dura-
tion of the suspension so ordered. But that related only to the
enforcement of the policy established by Congress. As the sus-
pension was absolutely required when the President ascertained
the existence of a particular fact, it cannot be said that in ascer-
taining that fact and in issuing his proclamation, in obedience
to the legislative will, he exercised the function of making laws.
Legislative power was exercised when Congress declared that the
suspension should take effect upon a named contingency. What

by means of this section—Jan- seecured in favor of the products of

uary 31, 1891, with Brazil; June 4,
the Dominican Republic; June 16,
Spain; December 30,
January 30, 1892, Germany; Feb-
ruary 1, Great Britain; Mareh 11,
Nicaragua; April 29, Honduras;
May 25, Austria-Hungary; and No-
vember 29, Salvador. These were
all terminated by section 71 of the
tariff act of August 27, 1894. . . . .
Section 3 of the act of July 24,
1897, not only provides, as did see-
tion 3 of the act of 1890, for the
imposition by proclamation of certain
differential rates, but also for the
conclusion by the President of com-
mercial agreements, with countries
producing certain enumerated ar-
ticles, in which concessions may be

Guatemala ;

'8, 1900,

the United States; and it further
authorizes the President, when such
concessions are, in his judgment, re-
ciprocal and equivalent, to suspend,
by proclamation, the collection on
those articles of the regular duties
imposed by the Act, and subject them
to special rates as provided in the
section. On the authority of this
section the President has concluded
and made effective the commerecial
agreements of May 28, 1898, with
France; May 22, 1899, with Portu-
gal (protocol making corrections
signed January 11, 1900); July 10,
1900, with Germany; and February
with Italy.”” Crandall’s
Treaties, Their Making and Enforce-
ment, 88-90.
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the President was required to do ‘was simply in execution of the
Act of Congress. It was not the making of law. He was the
mere agent of the law-making department to ascertain and de-
clare the event upon which its expressed will was to take effect.
It was a part of the law itself as it left the hands of Congress
that the provisions, full and complete in themselves, permitting
the free introduction of sugars, molasses, coffee, tea, and hides,
from particular countries, should be suspended, in a given con-
tingency, and that in case of such suspension certain duties should
be imposed.’’ 43

§ 75. Nonintercourse act.—The nonintercourse act of 1809 for.
bade the importation, after a certain date, of goods, wares, or
merchandise from any port or place in Great Britain or France,
with the proviso that the President of the United States should.
be authorized, in case either France or Great Britain shall so
revoke or modify her edicts as that they shall cease to vio-
late the neutral commerce of the United States, to declare the
same by proclamation, and that after the making of the proclama-
tion, the trade suspended by that act, and the act imposing an
embargo, could ‘‘be renewed with the nation so doing.””* This
act expired on May 1, 1810, and on that day another act was
passed by Congress in which it was declared that in case either
Great Britain, before a certain day, should so revoke or modify
her ediets ‘“‘as that they shall cease to violate the neutral com-
merce of the United States, which fact the President of the United
States shall declare by proclamation,”’ and if the other nation-
shall not, within a specified time, revoke or modify her edicts in
like manner, then certain sections of the act of 1809 ‘‘shall from
and after the expiration of three months from the date of the
proclamation aforesaid, be revived and have full force and
effect, so far as relates to the dominions, colonies, and depend-
encies, and to the articles, the growth, produce or manufacture of
the dominions, colonies, and dependencies of the nation thus re-
fusing or neglecting to revoke or modify her edicts in the manner
aforesaid.”” It was further provided that ‘‘the restrictions im-
posed by this Act shall, from the date of such proclamation, cease

# Field v. Clark, 143 U. S. 49, 12 # 2 Stats. at Large, 528.
Sup. Ct. Rep. 495, 36 L. ed. 294.
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and be discontinued in relation to the nation revoking or mod- -
ifying her decrees in the manner aforesaid.’’ %

President Madison, in 1810, issued a proclamation to the effect
that France had either revoked or modified her edicts in such a
manner that they ceased to violate the neutral commerce of the
United States. It was contended that it was incompetent for
Congress to transfer legislative power to the President, and that
the making of a law dependent upon the proclamation of the
President was to give to that proclamation the effect of a law.
The answer made to this contention was that the legislature did
not transfer any power of legislation to the President, but only
prescribed the evidence which should be admitted of a faet, upon
the occurrence of which the law should go into effect. The
court held that the legislature might make the revival of an act
dependent upon a future event, and might also provide that event
to be made known by proclamation. A subsequent act of Con-
gress reviving a prior act revives it precisely in the same form and
with the same effect that it had at the moment of its expiration.?®

§ 76. Suspension and operation of acts dependent upon Pres-
ident.—An act approved June 4, 1794, during the administration
of Washington, authorized the President, when Congress was not
in session and for a specified period, ‘‘whenever, in his opinion,
the public safety shall so require, to lay an embargo on all ships
and vessels in the ports of the United States, or upon the ships
and vessels of the United States, or the ships and vessels of any
foreign nation, under such regulations as the circumstances may
require, and to continue or revoke the same, whenever he shall
think proper.””4" In 1798, by an act approved on the 13th of
June of that year, commercial intercourse between the United
States and France and its dependencies was suspended. But the
act provided that if the government of France, and all persons
acting by or under its authority, before the next session of Con-
gress should ‘‘clearly disavow,’’ and should ‘‘be found to refrain
from the aggressions, depredations, and hostilities which have
been and are by them encouraged and maintained against the
vessels and other property of the citizens of the United States,

< 2 Stats. at Large, 605, 606. 1 Stats. at Large, 372.
“ Brig Aurora v. United States, 7
Cranch, 382, 3 L. ed. 378.
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and against their natural rights and sovereignty, in violation of
the faith of treaties and the laws of nations,’’ and should ‘‘there-
by acknowledge the just claims of the United States to be con-
sidered as in all respects neutral, and unconnected in the present
European war, if the same shall be continued, then and there-
upon, it shall be lawful for the President of the Umited States,
being well ascertained of the premises, to remit and discontinue
the prohibitions and restraints hereby enacted and declared; and
he shall be and is hereby authorized to make proclamation thereof .
accordingly.’”’*® By a subsequent act approved February 9, 1799,
commercial intercourse with France and its dependencies was
further suspended, and it was provided by this act that at any
time after its passage, ‘it shall be lawful for the President of
the United States, if he shall deem it expedient and consistent
with the interest of the United States, by his order, to remit and
discontinue, for the time being, the restraints and prohibitions
aforesaid, either with respect to the French Republic, or to any
island, port, or place belonging to the said republic, with which a
commercial intercourse may safely be renewed ; and also to revoke
such order whenever, in his opinion, the interest of the United
States shall require; and he shall be, and hereby is, authorized
to make proclamation thereof accordingly.”’*® Under this aect,
on June 26, 1799, and May 21, 1800, proclamations were ‘issued
by the President declaring it lawful for vessels departing from
the United States to enter certain ports of San Domingo.5

§ 77. Suspension of act prohibiting imports.—Congress passed
an act, approved April 18, 1806, making it unlawful to import into
the United States from any port or place in Great Britain or
Ireland, or in any of the colonies or dependencies of Great Britain,
articles of which leather, silk, hemp, flax, tin, or brass was the
material of chief value, woolen cloths whose invoice prices ex-
ceeded five shillings sterling per square yard, woolen hosiery,
manufactures of glass, silver and plated wares, hats, nails, spikes,
ready-made clothing, millinery, beer, ale, porter, pictures and
prints.® By the subsequent act of December 19, 1806, the opera-
tion of the act above mentioned was suspended, with a section

# ] Stats. at Large, 565. ® 9 Life and Works of John
© 1 Stats. at Large, 613. Adams, 176, 177.
f 2 Stats. at Large, 379.
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that the President was authorized ‘‘to suspend the operation of
the aforesaid -act, if in his judgment the public interest should
require it; provided that such suspension shall not extend beyond
the second Monday in December next.”’32 In 1815 an act was
passed providing that so much of the several acts imposing duties
on the tonnage of ships and vessels, and on goods, wares and
merchandise imported into the United States, as imposed a dis-
criminating duty on tonnage, between foreign vessels and vessels
of the United States, and between goods imported into the United
States in foreign vessels and vessels of the United States, should
be repealed, so far as the same respected the produce or manufac-
ture of the nation to which such foreign ships or vessels belonged.
But it was provided that such repeal should take effect in favor
of any foreign nation ‘‘whenever the President of the United
States shall be satisfied that the diseriminating or countervailing
duties of such foreign nation so far as they operate to the disad-
vantage of the United States’’ had been abolished.?® President
Monroe received satisfactory evidence from the Free City of
Bremen that after a certain date all discriminating or counter-
vailing duties of the city, so far as they operated to the disad-
vantage of the United States, had been abolished. Accordingly,
on July 24, 1818, he issued a proclamation declaring that the acts
of Congress upon that subject were repealed so far as they related
to thie produce and manufactures of that city, and he issued sim-
ilar proclamations relative to the produce and manufactures of
Hamburg, Lubeck, Norway, and the Dukedom of Ogdenburg.?

§ 78. Same subject—Continued.—The act of March 3, 1817,
prohibited the importation into the United States, in any foreign
vessel, after the fourth day of July of that year, of plaster of
paris, the production of any country or its dependencies from
which the vessels of the United States were not permitted to bring
the same article. The act, by its terms, was to continue in force
for five years from a certain date, with the provision that ‘‘if
any foreign nation or its dependencies which have now in force
regulations of the subject of the trade in plaster of paris, pro-
hibiting the exportation thereof to certain ports of the United

= 2 Stats. at Large, 411. “,3 Stats. App. 1.
® 3 Stats. at Large, 224.
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States, shall discontinue such regulations, the President of the
United States is hereby authorized to declare that fact by his
proclamation, and the restrictions imposed by this act shall, from
the date of such proclamation, cease, and be discontinued in rela-
tion to the nation, or its dependencies, discontinuing such regula-
tions.”” % In pursuance of this provision President Monroe issued
proclamations respecting the trade with Nova Scotia and New
Brunswick.?8 , ’

An act approved January 7, 1824, relating to discriminating
duties of tonnage and impost, provided that ‘‘upon satisfactory
evidence being given to the President of the United States, by the
government of any foreign nation, that no discriminating duties
of tonnage or impost are imposed or levied within the ports of
the said nation, upon vessels wholly belonging to citizens of the
United States, or upon merchandise, the produce or manufacture
thereof, imported in the same, the President is hereby authorized
to issue his proclamation, declaring that the foreign diseriminat-
ing duties of tonnage and impost within the United States are,
and shall be, suspended and discontinued, so far as respects the
vessels of the said nation, and the merchandise of its produce or
manufacture, imported into the United States in the same; the
said suspension to take effect from the time of such notification
being given to the President of the United States, and to continue
so long as the reciprocal exemption of vessels belonging to the
citizens of the United States, and merchandise, as aforesaid,
thereon laden, shall be continued, and no longer.*” The statute

By Fill-

% 3 Stats. at Large, 361.

* 3 Stats. App. 1.

% 4 Stats. at Large, 3. The act of
May 24, 1828, coutained a similar
section. 4 Stats at Large, 308. See,
also, U. S. Rev. Stats,, see. 4228.
The following proclamations were
issued by the Presidents of the United
States in execution of these acts: By
Adams, July 21, 1828, 4 Stats. App.
815. By Jackson, May 11, 1829, June
3, 1829, September 18, 1830, April
28, 1835, and September 1, 1836, 4
Stats. App. 814, 815, 816; 11 Stats.
App. 781, 782. By Polk, November

4, 1847, 9 Stats. App. 1001,
more, November 1, 1850, 9 Stats.
App. 1004. By Buchanan, February
25, 1858, 11 Stats. App. 795. By
Lincoln, December 16, 1863, 13 Stats.
App. 739. By Johnson, December
28, 1886, and January 29, 1867, 14
Stats. App. 818, 819. By Grant,

‘June 12, 1869, November 20, 1869,

I"ebruary 25, 1871, December 19,
1871, September 4, 1872, and Octo-
ber 30, 1872, 16 Stats. App. 1127-
1137; 17 Stats. App. 954-957. By
Hayes, November 30, 1880, 21 Stats.
at Large, 800.
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-of May 31, 1830, repealed all acts and parts of acts imposing
duties upon the tonnage of ships and vessels of foreign nations,
but provided that the President of the United States should be
satisfied of the abolition of the discriminating or countervailing
duties of such foreign nations to the extent to which they oper-
ated to the disadvantage of the United States.’

President Pierce, pursuant to the act of Congress of August 5,
1854, effectuating the treaty between the United States and Great
Britain, of June 5, 1854, issued a proclamation on December 12,
1855, declaring that he had received satisfactory evidence that
the province of Newfoundland had consented in a due and proper
manner to have the provisions of the treaty extended to it, and
to allow the United States the benefit of all its stipulations so far
as they were applicable, and, therefore, that certain articles speei-
fied in the treaty should be admitted from that province free of
duty.5®

§ 79. Importation of neat cattle—Congress, by an act ap-
proved March 6, 1866, prohibited the importation of neat cattle
and the hides of neat cattle from any foreign country into the
United States, but provided in the act that its operation might
be suspended as to any foreign country or countries, or any
parts of such country or countries, whenever the Secretary of the
Treasury should officially determine, and give public notice there-
of, that such importation would not tend to the introduction or
spread of contagious or infectious diseases among the cattle of
the United States. The act also provided that ‘‘the President of
the United States, whenever in his judgment the importation of
neat cattle and the hides of neat cattle may be made without
danger of the introduction or spread of contagious or infectious
disease among the cattle of the United States, may, by proclama-
tion, declare the provisions of this Act to be inoperative, and
the same shall be afterward inoperative and of no effect from
and after thirty days from the date of said proclamation.’’®®

These provisions were embodied in sections 2493 and 2494
of the Revised Statutes until the passage of the act of March 3,

% 4 Stats. at Large, 425. Section -~ ® 10 Stats. at Large, 587; 11 Stats.
4219 of the Revised Statutes econ- at Large, 790.
tinues this provision. ® 14 Stats. at Large, 3.

Treaties—§
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18838 The tariff act of 1890 also prohibits the importation of
neat cattle and the hides of neat cattle from foreign countries,
but confers authority upon the Secretary of the Treasury to
suspend the operation of the act as to any country when he may
determine that such importation will not lead to the introduction
or spread of contagious or infectious diseases among the cattle
of the United States.5? ‘

§ 80. Products of Cuba and Porto Rico.—President Arthur,
-acting under the authority of section 4228 of the Revised Stat-
utes, issued a proclamation by which he declared that after the
first day of March, 1884, duties on the products of, and articles
proceeding from, Cuba and Porto Rico under the Spanish flag
should be suspended and discontinued so long as the products of,
and articles proceeding from, the United States, imported into
those islands should be exempt from diseriminating customs
duties.® President Cleveland, upon the ground that higher and
discriminating duties continued to be imposed and levied in
these ports upon certain produce, manufactures and merchandise
imported into them from the United States and from foreign
countries, in vessels of the United States, than were imposed
and levied on like produce, manufactures and merchandise car-
ried to those ports in Spanish vessels, revoked by proclamation
the suspension made by President Arthur.®

An act of Congress, passed in 1884, removed certain burdens
on the American merchant marine, and for the purpose of en-
couraging the American foreign carrying trade imposed certain
tonnage duties upon vessels entering the United States from any
certain foreign ports. The President, however, was given au-
thority to suspend the ecollection of so much of those duties,
entering from certain ports, as might be in excess of the tonnage
and lighthouse dues, or other equivalent tax, imposed on Amer-
ican vessels by the government of the foreign country in which
such port was situated, and he was empowered upon the passage
of the act, ‘‘and from time to time thereafter as it may become
necessary by reason of changes in the laws of the foreign coun-

¢ 22 Stats.at Large, 489, c. 121, © 23 Stats. at Large, 835,
sec. 6. ¢ 24 Stats. at Large, 1028.
@ 26 Stats. at Large, 616, ¢. 1244,
sec. 20.
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tries above mentioned, to indicate by proclamation the ports to
which such suspension shall apply, and the rate or rates of ton-
nage duty, if any, to be collected under such suspension.’’ %
Both Presidents Arthur and Cleveland suspended by proclama-
tion the collection of duties on goods arriving from the certain
mentioned ports.%

§ 81, Appropriation of money.—At one time it was contended
that if a treaty was made by the United States providing for
the appropriation of money, the consent of the House of Repre-
sentatives was necessary to carry the treaty into effect, and that
the power of the House to grant or refuse an appropriation for
the purpose was as well known to the other contracting party as
was the consent of the Senate to the preliminary adoption of the
treaty. Acting on the assumption that the House was free, if
so disposed, to refuse appropriation to effectuate a treaty, and
might itself determine whether the treaty should be made, the
House, on March 24, 1796, asked the President for the facts
relative to Jay’s treaty, the ratification of which was proclaimed
by the President on February 29, 1796, and the'proclamation was
communicated on March 1, 1796, to the two branches of Con-
gress. President Washington declined to comply with the re-
quest, saying: ‘‘Having been a member of the general conven-
tion, and knowing the prineciples on which the Constitution was
formed, I have ever entertained but one opinion on this subject;
and from the first establishment of the government to this
moment, my conduct has exemplified that opinion, that the power
of making treaties is exclusively vested in the President, by and
with the advice and consent of the Senate, provided two-thirds
of the Senators present concur; and that every treaty so made
and promulgated thenceforward became the law of the land. It
is thus that the treaty-making power has been understood by

% 23 Stats. at Large, 57.

% 23 Stats. at Large, 841, 842, 844.
A practical construction of the Con-
stitution as manifested by many
acts of Congress covering a long
period of time should not be over-
ruled, unless the court is convinced
that such legislation is clearly incom-
patible with the Constitution. Stuart

v. Laird, 1 Cranch, 299, 2 L. ed. 115;
Martin v. Hunter, 1 Wheat. 304, 4
L. ed. 97; Cooley v. Port Wardens, 12
How. 299, 13 L. ed. 996; Burrow-
Giles Lithographic Co. v. Sarony, 111

U. S. 53, 4 Sup. Ct. Rep. 279, 28 L.

ed. 349; The Laura, 114 U. S. 411,
5 Sup. Ct. Rep. 881, 29 L. ed. 147.
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foreign nations, and in all the treaties made with them we have
declared and they have believed, that, when ratified by the Pres-
ident, with the advice and consent of the Senate, they became
obligatory.”” He stated further that it was clear to his under-
standing that the assent of the House was not necessary to the
validity of a treaty, and ‘‘as the treaty with Great Britain ex-
hibits in itself all the objects requiring legislative provision, and
on these the papers called for can throw no light; and as it is
essential to the due administration of the government that the
boundaries fixed by the Constitution between the different de-
partments should be preserved, a just regard to the Constitution
and to the duty of my office, under all the circumstances of this
case, forbids a compliance with your request.’’ %

Mr. Cushing, attorney general, said that although it may be
"mnecessary for Congress in its legislative capacity to carry into
effect a treaty that had received the approval of the President
and Senate, such action should, under ordinary circumstances,
be deemed to be a political duty, and that such legislative assist-
ance had at no time been refused.®®

§ 82. Moral obligation.—A treaty requiring to earry it into
effect the payment of money which ean be appropriated only
by an act of the legislature, places upon Congress a moral obli-
gation to pass the necessary laws for that purpose. A refusal
so to do would be to break the public faith, and would give
a good and sufficient cause of war. The executive department
on which is eonferred the right of treating and contracting with
other sovereignties must be deemed to be invested with all the
power necessary to make a valid contract and as competent to
bind at its discretion the national faith.%®

§ 83. Alaska purchase.—The treaty of 1868 with Russia for
the cession of Alaska provided that Russia should receive an
indemnity of $7,200,000. At the session following the proclama-

¢ 1 Richardson’s Messages, 193. exigeneies, and necessarily involves in

® 6 Op. Atty. Gen. 296. it every portion of the national sover-

® Duer’s Outlines of Constitutional eignty of which the co-operation may
Jurisprudence of the United States, be necessary to give effect to negotia-
138. ‘‘The power to make treaties tions and contracts with foreign na-
must be coextensive with the national tioms.’’ Id.
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tion of the treaty, when the question of making the appropriation
arose, there appeared a division of opinion, the majority of the
Committee of Foreign Affairs of the House of Representatives
reporting a bill making the necessary appropriation, while a
report was made by a minority of the committee recommending
the rejection of the purchase. The report of the majority ad-
mitted that there were cases in which the House would be
justified in withholding its assent, but held that such right
would exist only in cases plainly inecompatible ¢‘with the funda-
mental principles, purposes or interests of the Constitution’’;
but that where it is limited to objects consistent with the interests
of the government, ‘‘its first and highest duty is to enact such
Ineasures as are necessary to carry the treaty into effect.”” After
considerable debate, an amendment was passed by the House, in
which it was recited that the subjects ‘‘embraced in the stipula-
tions of said treaty are among the subjects which, by the Consti-
tution of the United States, are submitted to the power of Con-
gress, and over which Congress has jurisdiction; and it being
for such reason necessary that the consent of Congress should
be given to said stipulation before the same can have full force
and effect, having taken into consideration the said treaty, and
approving of the stipulations therein, to the end that the same
may be carried into effect,”’ it was enacted: ‘‘That the assent
of Congress is hereby given to the stipulations of said treaty.’’
The Senate, by restoring the bill to its original form, rejected the
position of the House that it was essential to have the consent
of Congress as a legislative body to the payment of money and
the incorporation of territory when provided for by a treaty,
and finally the bill was sent to a committee of conference, which
agreed on a bill which recited the making of the treaty ‘‘by
the terms of which it was stipulated that in consideration of
the cession by the Emperor of Russia to the United States of
certain territory therein described, the United States should
pay to the Emperor of Russia, the sum of $7,200,000 in coin; and
whereas it was further stipulated in said treaty that the United
States shall accept such cession, and that certain inhabitants of
said territory shall be admitted to the enjoyment of all the rights
and immunities of citizens of the United States; and whereas
said stipulations cannot be carried into full force and effect ex-
cept by legislation to which the consent of both Houses of Con-
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gress is necessary.”’ It was therefore resolved: ‘‘That there be,.
and hereby is, appropriated from any money in the Treasury
not otherwise appropriated $7,200,000 in coin, to fulfill stipula-
tions contained in the sixth article of the treaty,”’ ete.™® Mr.
Crandall, in his work on Treaties, says: ‘‘That Congress is un-
der no obligation to make the stipulated appropriation has not
been seriously advanced by the House since 1868, although in-
dividual advocates of this view have not been wanting.”’ ™!

§ 84. Porto Rico as foreign territory.—In a case involving
the question whether Porto Rico after its cession to the United
States by the treaty with Spain was foreign country within the
meaning of the tariff act, the supreme court of the United States
said: ‘‘It may undoubtedly become necessary. for the adequate
administration of a domestic territory to pass a special act pro-
viding the proper machinery and officers, as the President would
bave no authority, except under the war power, to administer it,
himself; but no act is necessary to malke it domestic territory, if
once it has been ceded to the United States. We express no
opinion as to whether Congress is bound to pay for it. This has
been much diseussed by writers upon constitutional law, but it is
not necessary to consider it in this case, as Congress made prompt

-
o

appropriation of the money stipulated in the treaty.’’ 2

§ 85. Treaty dependent upon legislative action.—A treaty will
operate immediately on all matters not requiring legislative ac-
tion. but if its operation is made dependent on legislative action.
it does not become operative until such aetion is taken.™ It is
to be presumed that every foreign government knows that where
a stipulation is contained in a treaty providing for the payment
of money it is necessary to have legislative sanction.™

* Cong. Globe, 1867-68, 4031, 4159,
4392; Wharton's Int. Law Dig., sec.
131a, II, 21,

" Crandall’s Treaties, Their Mak-
ing and Enforcement, 132.

* De Lima v. Bidwell, 182 U. 8.
1, 198, 21 Sup. Ct. Rep. 743, 45 L.
ed. 1041, 1056.

*® Toster v. Neilson, 2 Pet. 253, %
Y. ed. 411; United States v. Perche-

man, 7 Pet. 531, 8 L. ed. 604; Gareia
v. Lee, 12 Pet. 511, 9 L. ed. 1176;
Haver v. Yaker, 9 Wall. 32, 19 L. ed.
571; Turner v. Baptist Union, 5 Me-
Lean, 344, 25 Fed. Cas. No. 14,250;
Bartram v. Robertson, 15 Fed. 212,
21 Blatehf. 211,

™ Turner v. Baptist Union, 5 Me-
Lean, 347, Fed. Cas. No. 14,250,
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§ 86. Time when treaty takes effect.—Unless some provision
is made to the contrary, a treaty becomes binding on the re-
spective governments from the date of its signature.. The ex-
change of ratifications has a retroactive operation! ‘‘All trea-
ties, as well those for cessions of territories as for other pur-
poses, are binding upon the contracting parties, unless when
otherwise provided in them from the day they are signed. The
ratification of them relates back to the time of signing.”’2 The
treaty between Spain and the United States was signed Decem-
ber 10, 1898, but ratifications were not exchanged until April 11,
1899. Still the act of March 3, 1899, which prohibited unau-
thorized obstructions to navigation in the waters of the United
States, was considered to apply to the navigable waters of Porto
Rico3

* Davis v. Concordia, 9 How. 571; United States v. Reynes, 9 How.

(U. 8.) 280, 13 L. ed. 138; Hyl-
ton v. Brown, 1 Wash. C. C. 343,
Yed. Cas. No. 6982.

? Davis v. Concordia, 9 How. (U.
S.) 280, 13 L. ed. 138, per Wayne, J.

3 Knox, Attorney General, October
17,1901, 551, 558, citing United States
v. Arredondo, 6 Pet. 691, 8 L. ed. 547;
Haver v. Yaker, 9 Wall. 32, 19 L. ed.

127, 13 L. ed. 74; Davis v. Concordia,
9 How. 280, 13 L. ed. 1041; Downes
v. Bidwell, 182 U. 8. 1, 200, 21 Sup.
Ct. Rep. 743, 45 L. ed. 1041; Downes
v. Bidwell, 182 U. 8. 244, 247, 21 Sup.
Ct. Rep. 770, 45 L. ed. 1088; Dooley
v. United States, 182 U. 8. 222, 230,
21 Sup. Ct. Rep. 762, 45 L. ed. 1074;
Halléek Int. Law, 815.
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§ 87. Sovereignty transferred at date of treaty.—As a treaty
transfers sovereignty on the day of its date, the grant of a per-
petual franchise by the Spanish governor of Louisiana after the
treaty by which Spain ceded Louisiana to France, is void.* Unless
a different time is fixed by the governments making the treaty or
must be adopted to fulfill their manifest intention, a treaty will
take effect from its date irrespective of its ratification.® If a
treaty is made dependent on legislative action, it does not become
operative until such action.® A provision contained in a treaty -
with an Indian tribe, that it should be obligatory as soon as it
should be ratified by the President and Senate, will postpone its
taking effect until signed by the President, though it had been
previously ratified by the Senate and accepted by the Indians.”

§ 88. Postponing operation until approval of Congress.—
‘Where an amendment is added to a treaty, by the Senate, de-
claring that it shall not take effect until approved by Congress, the
date when the treaty will become effective will be fixed, not by a pro-
vision contained in it that it shall become operative within a
certain time after exchange of ratifications, but will depend upon
the passage of an act by Congress.®

The treaty with Cuba contained a clause that: ‘‘The present
convention shall be ratified by the appropriate authorities of
the respective countries, and the ratifications shall be exchanged .
at Washington, District of Columbia, United States of Ameriea,
as soon as may be before the thirty-first day of January, 1903,
and the convention shall go into effect on the tenth day after the
exchange of ratifications, and shall continue in forece for the term
of five () years from the date of going into effect, and from
year to year thereafter, until the expiration of one year from
the day when either of the contracting parties shall give notice

4 Davis v, Conecordia, 9 How. (50 ed. 571; Turner v. Baptist Union, 5

U. 8.) 280, 13 L. ed. 138. MeLean, 344 Fed. Cas. No. 14,250;
5 In re Metzger, Fed. Cas. No. "Bartram v. Robertson, 15 Fed. 212, 21
9511. Blatchf. 211.

¢ Foster v. Neilson, 2 Pet. 253, 7 " Shepard v. Northwestern Life
L. ed. 415; United States v. Perche- Ins. Co., 40 Fed. 341.
man, 7 ret. 51, 8§ L. ed. 604; Garcia 8 United States v. American Sugar
v. Lee, 12 Pet. 511, 9 L. ed. 1176; Refining Co., 202 U. 8. 563, 26 Sup.
Haver v. Yaker, 9 Wall. 32, 19 L. Ct. Rep. 717, 50 L. ed. 1149.
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to the other of its intention to terminate the same.’’® The
Senate added this amendment: ‘‘This eonvention shall not take
effect until the same shall have been approved by the Congress.’’
Ratifications were exchanged on March 31, 1903, at which time
Congress was not in- session, but Congress was convened in spe-
cial session November 9, 1903, and on December 17, 1903, passed
“an act to carry into effect the convention, which provided in
section 1: ‘‘That whenever the President of the United States
shall receive satisfactory evidence that the Republic of Cuba has
made provision to give full effect to the articles of convention
between the United States and the Republic of Cuba, signed on
the eleventh day of December, in the year nineteen hundred and
two, he is hereby authorized to issue his proclamation, declaring
that he has received such evidence, and, thereupon, on the tenth
day after exchange of ratifications of such convention between the
United States and the Republic of Cuba, and so long as the said
convention shall remain in force, all articles of merchandise being
the product of the soil or industry of the Republic of Cuba, which
are now imported into the United States free of duty, and all
other articles of merchandise being the product of the soil or
industry of the Republiec of Cuba imported into the United States
shall be admitted at a reduction of twenty per ecentum of the rates
of duty thereon, as provided by the tariff act of the United States
approved July twenty-fourth, eighteen hundred and ninety-seven,
or as may be provided by any tariff law of the United States
subsequently enacted. The rates of duty herein granted by the
United States to the Republic of Cuba, are and shall continue,
during the term of said convention, preferential in respeect to all
like imports from other countries; Provided, That, while said
convention is in foree, no sugar imported from the Republic of
Cuba, shall be admitted into the United States at a reduction
of duty greater than twenty per centum of the rates of duty
thereon, as provided by the tariff act of the United States ap-
proved July twenty-fourth, eighteen hundred and ninety-seven,
and no sugar the product of any other foreign country shall be
admitted by treaty or convention into the United States while
this convention is in force at a lower rate of duty than that pro-
vided by the tariff act of the United States approved July twenty-
fourth, eighteen hundred and ninety-seven; And provided, fur-

® 33 Stats. at Large, 2136.
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ther, that nothing herein contained shall be held or construed
as an admission on the part of the House of Representatives that
customs duties can be changed otherwise than by an act of Con-
gress originating in said House.”’

The President issued his proclamation on the day of the pas-
sage of this act, setting forth the treaty and the act of Con-
gress, and declaring that he had received satisfactory evidence
that the Republic of Cuba had made provision to give full ef-
fect to the articles of the convention, and declaring and proclaim-
ing ‘‘the said convention as amended by the Senate of the United
States to be in effect on the tenth day from the date of this, my
proclamation.’’ 10

§ 89. Question before the court.—The question before the
court was whether a certain quantity of sugar imported be-
tween the 12th of June and the 28th of September, 1903,
should be charged with full duties under the tariff act, or was en-
titled to a reduction of twenty per cent preseribed by that act,
under the treaty and the act of Congress. The solution of the
question depended upon the date when the treaty became effec-
tive. The court held that the reduction of twenty per cent in
the duties imposed by the tariff act did not become operative
until December 27, 1903, the date proclaimed by the President of
the United States and the President of the Cuban republic for
the commencement of the operation of the treaty.!!

§ 90. Reasoning of the court.—In the lower court the view
taken was that owing to the language of the treaty as to the
time at which it should take effect, it was intended to have a
retroactive operation, and was intended to relate to merchandise
imported from Cuba ten days or more after the exchange of rati-
fications.!?> The supreme court of the United States said, how-
ever, that between the treaty and the amendment there was an
emphatic difference. ‘‘The date at which the instrument should
go into effect was changed. It cannot be said that the treaty

10 33 Stats. at Large, 2136. States, 202 U. 8. 580, 26 Sup. Ct.
it United States v. American Sugar Rep. 720, 50 L. ed. 1153.
Refining Co., 202 U. S. 563, 26 Sup. * American Sugar Refining Co. v.

Ct. Rep. 717, 50 L. ed. 1149; Frank- TUnited States, 136 Fed. 508.
t'n Sugar Refining Co. v. United
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provision related to time and the amendment to sanction merely,
and adopted the time of the treaty. To do this would be to in-
terpret the words of the treaty one way and the same words in
the amendment another way. We start, then, with the proposi-
tion that not the treaty, but the act of Congress, was to fix the
date that the treaty should take effect. What date Congress
fixed is the question to be considered. It was certainly compe-
tent for Congress (with the consent of Cuba) to have given the
treaty retrospective, immediate, or prospective operation.”” The
court said that there was a presumption against retrospective
operation, and that words in a statute should not be so con-
strued unless the intention of the legislature cannot be other-
wise satisfied.!3 The court admitted that there were words in
the act of Congress which, if not in themselves, yet in connec-
tion with events, might be said to look to a retrospective opera-
tion. The words of the act of Congress refer manifestly to an
event to occur, which had; apparently, already occurred, and it
was contended that upon the happening of such event, the treaty
by its own terms and by the act of Congress took effect. To this
contention the government replied that as Congress was not in
" session at the time, it was ignorant of the fact that ratifications
had been exchanged, and framed its legislation on the view that
some further action was required on the part of Cuba. The
court on this subject said: ‘‘If we may not accept the explana-
tion of Congress’ ignorance, it is not unreasonable to suppose
that Congress considered it was still open to Cuba to accept or
reject the treaty, and to make sure of her acceptance before the
treaty should go into effect in the United States. This view
satisfies completely the text of the act. We cannot suppose that,
if Congress intended to give retrospective operation to the act,
it would have used the words that expressed the contrary. The
day at which the treaty should operate was important, and would
necessarily be ever present in mind, and it was of easy expres-
sion. Future time and past time are directly opposite, and by no
inadvertence or intention can we believe or suppose that Con-
gress, having in mind and purpose the distinction between the
past and the future, should use language that expressed the one
while it meant to provide for the other.”

® Citing United States v. Burr, 159 U. 8. 78, 15 Sup. Ct. Rep. 1002,
40 L. ed. 82. .
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The court also adverted to what it declared was another im-
portant faet: ‘‘The treaty was a reciprocal arrangement and in-
tended to go into effect coincidently in the United States and
Cuba. The two nations provided for this. On the day the Presi-
dent approved the act of Congress, he issued his proclamation
declaring that the treaty should go into effect on the 27th day of
December. On the 17th day of December, the President of Cuba
also issued his proclamation, stating that Congress had approved
the treaty in acecordance with the requirements of article II, and -
declaring that the treaty should take effect in Cuba on the day
named on the proclamation of the President of the United
States—December 27, 1903. This coincident operation is of the
very essence of the convention. It would indeed be anomalous
if a treaty which provided for reciprocal concessions should be
in operation in one nation eight months before it was in opera-
tion in the other. And this is not adequately answered as ap-
pellee answers it, by saying that the President of Cuba and the
President of the United States were both mistaken as to the date
of the operation of the treaty, and their mistake could not af-
fect the rights of importers. Certainly not if a mistake could be
conceded. But the action of the Presidents is proof against the
existence of mistakes. It shows the understanding of the Execu-
tives of the two countries, and affords confirmation of the view
that Congress contemplated action subsequent to its legislation
to put the treaty into effeet.’’ i

§ 91. Effect on individual rights.—But where individual rights
are concerned, the rule is that a treaty does not take effect until
the exchange of ratifications.’® Upon the cession by Spain of the
island of Porto Rico, the Constitution at once extended over it,
conferring among other rights that of trial by jury in eriminal
prosecutions. But as to private rights, the treaty became effec-
tive only from the time of the exchange of ratifications, and,
therefore, a military tribunal of the United States, established

4 United States v. American Sugar Lessee of Hylton v. Brown, 1 Wash.
Refining Co., 202 U. 8. 563, 26 Sup. C. C. 343, Fed. Cas. No. 6982; Haver
Ct. Rep. 717, 50 L. ed. 1149, v. Yaker, 9 Wall. 32, 19 L. ed. 571;

3 Davis’ Notes, U. S. Treaty, Vol. United States v. Arredondo, 6 Pet.
1776-1887, 1228, citing Davis v. 691, 8 L. ed. 547. See, also, Bush v.
Concordia, 9 How. 280, 13 L. ed. 138;  United States, 29 Ct. of Cl. 144,
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during the occupancy of the island by the military forces of the
United States as conquered territory, had jurisdiction in March,
1899, to try offenses.’® As to the collection of duties on mer-
chandise, a treaty takes effect from the exchange of ratifica-
tions.Y? '

§ 92. Retroactive effect.—Where rights of succession to realty
are given to the subjects of a foreign sovereign by a treaty, it is
not retroactive so as to affect the succession of a person dying
before the treaty.!’® But conventions of extradition, where no ex-
press limitation is expressed, apply to offenses committed prior to
the conclusion of such conventions.!?

The constitutional provision against ex post facto laws is not
applicable.?® It may be stated as a rule that as to individual
rights, the ratification of a treaty must be deemed its date.??

§ 93. Authority of courts.—Whether a treaty was properly ex-
ecuted or whether it was obtained by undue influence are not
matters into which courts ean inquire.?2 Courts.have no author- .
ity to examine or decide whether the person ratifying a treaty
on behalf of a foreign nation had the authority to enter into the
stipulations contained in the treaty. The President and Senate
make this inquiry when entering into the treaty.® Thus it was
admitted that certain grants of land were annulled and declared
void by the ratification, by the King of Spain, of the treaty by
which Florida was ceded to the United States. But whether, ac-
cording to the constitution of Spain, the king had power to an-
nul these grants is a political, and not a judicial, question, and it
was decided when the treaty was made and ratified.*

The court will refuse to pass upon the power of Indian tribes
to enter into a treaty.®® Where a treaty with an Indian tribe

** Ex parte Ortz, 100 Fed. 955.

7 Dooley v. TUnited States, 182
U. 8. 222, 21 Sup. Ct. Rep. 762, 45 L.
ed. 1074.

® Prevost v. Greenaux, 19 How. 1,
15 L. ed. 572.

® 1 Moore on Extradition, 99.

# In re De Giacomo, 12 Blatchf.
391, Fed. Cas. No. 3747.

% Yeaker’s Heirs v. Yeaker, 4 Met.
(61 Ky.), 33, 81 Am. Deec. 530.

* Leighton v. United States, 29
Ct. of Cl. 288.

® Doe ex dem. Clark v. Braden, 16
How. (57 U. 8.) 635, 14 L. ed. 1090.
" ® Doe ex dem. Clark v. Braden, 16
How. (57 U. 8.) 635, 14 L. ed. 1090.

*# In re Race Horse, 70 Fed. 607.
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prescribes a rule by which private‘ rights can be determined,
courts will give effect to such rule.2¢

§ 94. Construction of treaty province of courts.—But it is
the peculiar province of the courts to construe a treaty, and ex-
cept in purely political cases, Congress possesses no constitutional
power to settle rights arising from a treaty or to affect titles al-
ready granted by the treaty itself.®

After the passage of a resolution by the Senate that it has
approved a treaty with Indians and the issuance by the Presi-
dent of a proclamation accepting, ratifying and confirming the
treaty, the courts cannot go into the question as to whether the
treaty was in fact approved by the Indians.

If the United States, as a sovereign power, chooses to disre-
gard the provisions of a treaty, the supreme court of the United
States has no power to set itself up as an instrumeutality for
enforeing its provisions.® Where it was contended that an act
of Congress was in conflict with the treaty with Mexico, Mr.
Justice Miller said that this was ‘‘a matter in which the court
is bound to follow the statutory enactments of its own govern-
ment. If the treaty was violated by this general statute enacted
for the purpose of ascertaining the validity of claims derived
from the Mexican government, it was a matter of international
concern, which the two states must determine by treaty, or by
such other means as enables one state to enforce upon another
the obligations of a treaty. This court, in a class of cases like
the present, has no power to set itself up as the instrumentality
for enforcing the provisions of a treaty with a foreign nation
which the government of the United States, as a sovereign power,
chooses to disregard.’’ 3¢

* Leighton v. United States, 29 Ct. 238, 9 Sup. Ct. Rep. 525, 32 L. ed.
of Cl. 288. 928.

* Jones v. Meehan, 175 U. 8. 1, 32, * Botiller v. Dominguez, 130 U. S.
20 Sup. Ct. Rep. 1, 44 L. ed. 49; 238, 9 Sup. Ct. Rep. 525, 32 L. ed.
Wilson v. Wall, 6 Wall. 83, 18 L. ed. 928, See, also, The Cherokee To-
727; Reichart v. Felps, 6 Wall. 160, bacco, 78 U. 8. (11 Wall.) 616, 20 L.
18 L. ed. 849; Smith v. Stevens, 10 ed. 227; Taylor v. Morton, 2 Curt.
Wall. 321, 19 L. ed. 933; Holden v. 454, Fed. Cas. No. 13,799; Head

Joy, 17 Wall. 211, 21 L. ed. 523. Money Cases, 112 U. 8. 580, 5 Sup.
% New York Indians v. United Ct. Rep. 247, 28 L. ed. 798; Whit-
States, 30 Ct. of CL. 413. ney v. Robertson, 124 U. 8. 190, 8

» Botiller v. Dominguez, 130 U. 8. Sup. Ct. Rep. 456, 31 L. ed. 386.
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§ 95. Termination of treaties.—A treaty may be modified or
abrogated by mutual consent; when terms upon which its con-
tinuance is based cease to exist; by refusal of either party to
perform a material stipulation; by eleection to withdraw by a
party having the option to elect; by the physical or moral impos-
sibility of performance; by the discontinuance of a state of
things forming the basis of the treaty or one of its implied con-
ditions.3!

§ 96. Question a political one.—After Prussia became incor-
porated into the German Empire the treaty entered into between
the United States and Prussia had been repeatedly recognized
by both governments as still in force. Upon habeas corpus pro-
ceedings to prevent the extradition of a fugitive from justice
who is held under extradition proceedings under that treaty, the
existence of the treaty cannot be questioned. The question is a
political one, and not within the power of the judicial depart-
ment to determine, and whatever determination may be made by
the political department must be accepted by the courts32 Nor
1s it necessary to consider whether extinguished treaties can
be renewed by tacit consent, because in determining whether a
treaty has ever been terminated the action taken by the govern-
ment in respect to it must be regarded of controlling importance.®

In a case in which the continuance of the extradition treaty
with Bavaria was questioned, Mr. Justice Blatehford said: ‘It
is difficult to see how such a treaty as that between Bavaria
and the United States can be abrogated by the action of Bavaria
alone without the consent of the United States. Where a treaty
is violated by one of the contracting parties, it rests alone with
the injured party to pronounce it broken, the treaty being in
such case not absolutely void, but voidable, at the election of the

. Wharton Int. L. D. 11, 58; Whar-
ton Com. Am. Law, sec. 161.

* Terlinden v. Ames, 184 U. S.
270, 22 Sup. Ct. Rep. 484, 46 L. ed.
534.

® Terlinden v. Ames, 184 U. S.
270, 22 Sup. Ct. Rep. 484, 46 L. ed.
534. Mr. Chief Justice Fuller said:
““It is out of the question that a
citizen of one of the German states

charged with being a fugitive from
its justice should be permitted to eall -
on the courts of this country to ad-
judicate the correctness of the con-
clusions of the empire as to its
powers and the powers of its mem-
bers, and especially as the executive
department of our government has
accepted these conclusions and pro-

ceeded nccordingly.’’
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injured party, who may waive or remit the infraction committed,
or may demand a just satisfaction, the treaty remaining obliga-
tory if he chooses not to come to a rupture.’’ 3¢

§ 97. Violation of treaty by one nation.—If one of the con-
tracting powers continues to violate a provision of a treaty, the
other is justified in regarding the provision as suspended tem-
porarily.® Mr. Madison said that, as he understood the Con-
stitution, treaties are supreme over the laws and constitutions of the
particular states, and like a subsequent law of the United States
over pre-existing laws of the United States, if the treaty be
made within the prerogative of making treaties, which he
said he had no doubt had certain limits, but, he added,
‘“that the contracting powers can annul the treaty, cannot,
I presume, be questioned, the same authority, precisely, being
exercised in annulling as in making a treaty. That a breach
on one side (even of a single article, each being considered
as a condition of every other article) discharges the other,
is as little questionable; but with this reservation, that the other
side is at liberty to take advantage or not of the breach, as dis-
solving the treaty. Hence I infer that the treaty with Great
Britain, which has not been annulled by mutual consent, must be
regarded as in full force and effect by all on whom its execntion
in the United States depends, until it shall be declared, by the
party to whom a right has acerued by the breach of the other
party to declare, that advantage is taken of the breach, and
the treaty is annulled accordingly. In case it should be advisable
to take advantage of the adverse breach, a question may perhaps
be started, whether the power vested by the Constitution with
respect to treaties in the President and Senate makes them the
competent judges, or whether, as the treaty is a law the whole
legislature are to judge of its annulment, or whether, in case
the President and Senate be competent in ordinary treaties, the
legislative authority be requisite to annul a treaty of peace, as
being equivalent to a declaration of war, to which that authority
alone, by our Constitution, is competent.’’ 36

# In re Thomas, 12 Blatehf. 370, * Mr. Bayard, Secretary of State,
Fed. Cas. No. 13,887. See, also, Doe to Mr. Fairchild, Secretary of the
v. Braden, 16 How. (U. 8.) 635, 14 Treasury, February 6, 1888, For. Rel.

L. ed. 1090; Foster v. Neilson, 2 Pet. 1888, I, 124.
253, 7 L. ed. 415. * 1 Madison’s Works, 523, 524.
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§ 98. Termination of treaties by notice.—A provision is some-
times inserted in a treaty that it may be terminated by notice
given by one of the parties to the other. In 1798 a statute
was passed by Congress reciting that the treaty between the
United States and France had been repeatedly violated on the
part of the French government, and declaring the United States
were exonerated in consequence from the stipulation of the
treaty.3” After the passage of this act a French vessel eaptured
as lawful prize, on board of an American ship, a cargo of goods
owned by a subject of Great Britain, but insured by citizens of
the United States. The United States received an indemnity
from France for claims of spoliation, and an assignee of the
captured cargo attempted to recover the value of the goods from
the United States out of this indemnity. It was held that after
the treaties between France and the United States had become
abrogated, the goods belonging to an enemy of France found on
an American vessel were not entitled to protection, and that as
no right existed in the United States to demand indemnity from
France by reason of such seizure, the claimant could not obtain
satisfaction out of the general indemnity funds which France
paid to the Ijnited States.3®

§ 99. Subject matter covered by later treaty.—Where a later
treaty covers the whole subject matter of a former treaty, it will
repeal by implication the former treaty3® Where a revocation
of a treaty is made upon the assumption and declaration that all
its provisions were incorporated into the later treaty, the revoca-
tion must be confined to those provisions which were so incor-
porated, and the treaty will continue to be in force as to the pro-
visions not incorporated.*®

5 1 Stats. 578. 5 App. Div. 621, as to later treaty
* The William, 23 Ct. of Cl. 201. abrogating treaty with Wiirtemberg.
® La Republique Trancaise v. “ Ross v. McIntyre, 140 U. 8. 453,

Schultz, 57 Fed. 37. See, also, In re 11 Sup. Ct. Rep. 897, 35 L. ed.. 581.
Strobel’s Estate, 39 N. Y. Supp. 169, -
Treaties—7
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OHAPTER VI

FEDERAL QUESTION UNDER TREATY.

§ 100. Federal question.

§ 101. Fraudulent claim.

§ 102. Both parties claiming under grant,

§ 103. Treaty right must be set up.

§ 104. When to be set up.

§ 105. Claim under treaty not a frivolous question.

§ 106. Title in third person under treaty.

§ 107. Outstanding title in assignee in bankruptey.

§ 108. Comnstruction of state statutes.

§ 109. Protection of inhabitants.

§ 110. Award under claims commission.

§ 111. Diverse citizenship sole ground of jurisdiction at commencement of
suit.

§ 112. Treaty introduced as part of history of case.

§ 113. Definite issue as to claim of right.

§ 114. Mapner in which cause of action arises to be stated.

§ 100. Federal question.—Under the Constitution, the judicial
power of the United States extends to all cases in law or equity aris-
ing under treaties made, or which shall be made, under their au-
thority.! The supreme court of the United States has appellate
jurisdiction over a judgment or decree in any suit in the highest
court of a state in which the validity of a treaty is drawn in
question, and if the decision is against its validity, or the title
specially asserted by either party to the suit, under the treaty,
the court is not confined to the abstract construction of the treaty,
but has jurisdietion to determine that title and decide as to its
legal validity.* No federal question, however, is presented where
the highest court of a state adjudicated that certain proceedings

* Const., art. III, sec. 2, tl 2.

? Martin v. Hunter’s Lessee, 1
Wheat. 304, 4 L. ed. 97. ‘‘How, in-
deed, can it be possibie,”’ said Mr.
Justice Story in the case just cited,
¢‘to decree whether a title be within
the protection of a treaty until it is
ascertained what the title is and
whether it have a legal validity?
From the very necessity of the case,
there must be a preliminary inquiry
jnto the existence and structure of

the title, before the court can con-
strue the treaty in reference to that
title. If the court below should de-
cide that the title was bad, and, there-
fore, not protected by the treaty,
must not this court have the power to
decide the title to be good, and, there-
fore, protected by the treaty? Is not
the treaty, in both instances, equally
construed, and the title of the party,
in reference to the treaty, equally as-
certained and decided?”’
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before a Mexican tribunal, prior to the treaty of Guadalupe
Hidalgo, were not. sufficient to affect the partition of a tract of
land previously granted by the Mexican government, and where
the grant was confirmed under the act of Congress. That treaty
protected all existing rights within the ceded territory, ‘‘but it
neither created the rights nor defined them. Their existence was
not made to depend on the Constitution, laws, or treaties of the
United States. There was nothing done but to provide that if
they did in fact exist under the Mexican law, or by reason of
the action of Mexican authorities, they should be protected.
Neither was any provision made as to the way of determining
their existence. All that was left by implication to the ordinary
judicial tribunals. Any eourt, whether state or national, having
Jurisdiction of the parties, and of the subject matter of the aec-
tion, was free to act in the premises.’’3

§ 101. Fraudulent claim.—No protection was extended by the
treaty to a fraudulent claim, and proceedings under the statute
to determine any such question between private persons, none of
whom claimed under the United States by title subsequent, but
who founded their claims upon patents based upon Mexican
grants. Like the ordinary case of a contest in respect to a forged
or fraudulent deed, the state courts were open for the adjudica-
tion between individuals of the priority or validity of conflicting
titles under different grants from the same antecedent source,
and whether one of the two grants was forged or obtained by
fraud did not raise an issue involving the denial of a right or
title set up under the treaty or the statute.t

§ 102. Both parties claiming under grant.—A suit does not
arise under that treaty so as to confer jurisdiction on a federal
court, when both parties claim under Mexican grants, confirmed
and patented to the United States, conformably to the provisions
of the treaty protecting all existing property rights?®

3 Phillips v. Morina City Land & * Lynch v. De Bernal, 76 U. S. (9
W. Assn., 124 U. 8. 605, 610, 8 Sup. Wall) 315, 19 L. ed. 714.
Ct. Rep. 657, 31 L. ed. 588, per Mr. ® Crystal Springs Land & Water
Chief Justice Waite. ' In Martin v. .Co. v. City of Los Angeles, 76 Fed.
Hunter’s Lessee, 1 Wheat. 304, 4 L.  148; Crystal Springs Land & W. Co.
ed. 97, the plaintiff claimed under a  v. Los Angeles, 82 Fed. 117.
treaty, and the court decided against
the title thus asserted.
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§ 103. Treaty right must be set up.—To enable the supreme
court of the United States to entertain jurisdiction to review a
judgment of a state court, denying a title, right, privilege or
immunity claimed under a treaty, it must appear on the record
that such title, right, privilege or immunity was specially set
up or claimed at the proper time, and in the proper manner, and
that the decision was against the right so asserted. If the de-
cision of the state court rests on an independent ground, not
involving a federal question and broad enough to maintain the
judgment, the supreme court of the United States will dismiss
a writ of error without considering any federal question that may
have been presented also.® Thus, the fact that the judgment of
the state court was based upon the proposition that the grant
under which the plaintiff in error claimed title was simulated, is
a sufficient reason for sustaining the judgment, and it cannot be
said that a federal question is involved.” To quote the lan-
guage of Mr. Justice Bradley : ‘‘The rules which govern the action
of this court in cases of this sort are well settled. Where it
appears by the record that the judgment of the state court might
have been based either upon a law which would raise a question
of repugnancy to the Constitution, laws, or treaties of the United
States, or upon some other independent ground, and it appears
that the court did, in fact; base its judgment on such independent
ground and not on the law raising the Federal question, this court.
will not take jurisdiction of the case, even though it might think
the position of the state court an unsound one. But where it
does not appear on which of the two grounds the judgment was
based. then, if the independent ground on which it might have
been based was a good and valid one, sufficient of itself to sustain
the judgment, this court will not assume jurisdiction of the case;
but if such independent ground was not a good and valid one, it
will be presumed that the state court based its judgment on the
law raising the Federal question, and this court will then take
jurisdiction.””® Or, as it has been expressed in other words, that
where an action is pending in a state court, and ‘‘two grounds

¢ California Powder Works v. . 7 California Powder Works v.
Davis, 151 U. 8. 393, 14 Sup. Ct. Davis, 151 U. 8. 395, 14 Sup. Ct.
Rep. 352, 38 L. ed. 206; Eustis v. Rep. 352, 38 L. ed. 206.

Bolle, 150 U. 8. 361, 14 Sup. Ct. Rep. - * In Klinger v. Missouri, 13 Wall.
131, 37 L. ed. 1111. (80 U. 8.) 257, 20 L. ed. 635.
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of defense are interposed, each broad enough to defeat a recov-
ery, and only one of them involves a Federal question, and judg-
ment passes for the defendant, the record must show, in order
to justify a writ of error from this court, that the judgment was
rested upon the disposition of the Federal question; and if this
. does not affirmatively appear, the writ of error will be dismissed,
unless the defense which does not involve a Federal question is
so palpably unfounded that it ecannot be presumed to have been
entertained by the state court.”’?

§ 104, When to be set up.—The right claimed as arising from
a treaty must be claimed or set up prior to the petition for a
writ of error, as this forms no part of the record of the lower
court;!° and the state court must have actually decided the fed-
eral question, or the judgment must necessarily involve a decision
of it;!* for the federal question will not be considered if the de-
cision of the state court on some other than a federal ground
is sufficiently comprehensive.l? The supreme court is without
jurisdiction unless it appear in the record that a federal ques-

tion was raised and decided in the state court.!®

* Johnson v. Risk, 137 U. S. 300, 11

Sup. Ct. Rep. 111, 34 L. ed. 683.

* Clark v. Commonwealth of Penn-
gylvania, 128 U, 8. 395, 9 Sup. Ct.
Rep. 113, 32 L. ed. 487.

2 Fowler v. Lamson, 164 U. 8.
255, 17 Sup. Ct. Rep. 113, 41 L. ed.
425.

12 Chappell Chemical Co. v. Sulphur
Mines Co., 172 U. 8. 471, 19 Sup. Ct.
Rep. 267, 43 L. ea. 517; Dower v.
Richards, 151 U. 8. 666, 14 Sup. Ct.
Rep. 455, 38 L. ed. 308; Missouri Pac.
Ry. v. Fitzgerald, 160 U. 8. 576, 16
Sup. Ct. Rep. 393, 40 L. ed. 540.

¥ Fowler v. Lamson, 164 U. 8. 225,
17 Sup. Ct. Rep. 113, 41 1. ed. 425.
Said the court: ‘It will be seen that
there are no pleadings on the record;
no evidence is returned; no excep-
tions to any decision of the court are
to be found; no request to the court
to find upon any Federal question;

and no finding upon any such question.
Thus there is an entire absence in this
whole record of any fact showing that
the supreme court of Illinois or either
of the lower courts decided any Fed-
eral question whatever. The assign-
ment of errors alleged to have been
made by the Illinois supreme court
is unavailable for the purpose of
showing any Federal question de-
cided, where the record itself does
not show tbat any such question was
passed upon by the state court. Mis-
souri P. R. Co. v. Fitzgerald, 160 U.
8. 556-575, 16 Sup. Ct. Rep. 393, 40
L. ed. 536-540. Where a case is
brought to this court on error or ap-
peal from a judgment of a state
court unless it appear in the record
that a Federal question was raised in
the state court before the entry of
final judgment in the case, this court
is without jurisdiction. Simmerman
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§ 105. Claim wunder treaty mnot a frivolous question.—A
writ of error will not be dismissed unless the federal question
presented is frivolous. An action in ejectment was brought
by the city of Mobile in a state court to recover a portion of
the shore and bed of the Mobile river in the city of Mobile be-
tween high-water mark and the channel line. The defendant
offered in evidence certain documents, legislative and execu-
tive, of the Congress of the United States, in relation to the
public lands, from the first session of the first Congress to
the first session of the twenty-third Congress, and especially
that relating to the claim of one Bernoudy, who claimed under
a Spanish grant made in 1792, together with evidence of the
report of the land commissioner, in favor of his claim and a
patent of the United States to the assignees of Bernoudy, re-
citing that the claim of Bernoudy was affirmed, had been sur-
veyed, and was by such title granted to the assignees. Defend-
ant also offered an unbroken series of deeds from these assignees
to it as well as proof of adverse possession of the lands under
color of right. The lower court excluded the evidence, and its
action was affirmed by the supreme court of the statel* The
case was taken to the supreme court of the United States by a
writ of error, and a motion was made in that court to dismiss
the writ for the want of a federal question. But the court de-
cided that inasmuch as the defendant’s title depended upon a
Spanish grant claimed to have been perfected under a treaty,
and a patent of the United States in alleged confirmation of such
claim, the motion could not be sustained, unless upon the theory
that the federal questions presented were frivolous and unde-

v. Nebraska, 116 U. S. 54, 6 Sup. Ct.
Rep. 333, 29 L. ed. 535. It has also
been frequently decided that, to give
this court jurisdiction on writ of error
to a state court, it must appear af-
firmatively, not only that a ¥ederal
question was presented for decision by
the state court, but that its decision
was necessary to thie determination of
the cause, and that it was decided ad-
versely to the party claiming a right
under the Federal laws or Constitu-
tion, or that the judgment as ren-

dered could not have been given with-
out deciding it. FEustis v. Bolles, 150
U. 8. 361, 14 Sup. Ct. Rep. 131, 37 L,
ed. 1111; California Powder Works
v. Davis, 151 U. 8. 389-393, 14 Sup.
Ct. Rep. 352, 38 L. ed. 206, 207; Mis-
souri P. R, Co. v. Fitzgerald, 160 U.
S. 556-576, 16 Sup. Ct. Rep. 393, 40
L. ed. 536-540.’

" Mobile Transp. Co. v. City of Mo-
bile, 128 Ala. 335, 86 Am. St. Rep.
143, 30 South. 645, 64 L. R. A. 333.
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serving of further notice, and the court was of the opinion that

they could not be so considered.'®

§ 106. Title in third person under treaty.—The supreme court
of the United States has no jurisdiction in actions of ejectment
where the defence is an outstanding title alleged to be protected by
treaty. At an early day the court declared that the words, ‘“‘a
case arising under a treaty,’’ in the judiciary act must be restrained
by the Constitution. In an action of ejectment between two
citizens of Maryland the defendant set up an outstanding title
in a British subject, which he claimed was protected by the treaty,
and therefore the title was not in the plaintiff. The highest court
of Maryland decided against this claim, but it was held that 1t
was not a case in which a writ of error would lie to the supreme
court of the United States.'® The principle announced in the
case cited in the note has been followed in a number of others.'? .
‘While the court has jurisdiction to determine conflicting rights
under an Indian treaty, it cannot go behind the treaty to decide
matters settled by the treaty.!8

§ 107. Outstanding title in assignee in bankruptcy.—So, on
similar grounds, jurisdiction will not be entertained when an
outstanding title in a federal assignee in bankruptey who is not
a party to the suit is set up as a defense against the officers of a
* state court.® It was said by Mr. Chief Justice Taney in a case
in which the defendant set up an outstanding title in a third per-
son under an Indian treaty: ‘‘It is true, the title set up in this
case was claimed under a treaty; but, to give jurisdiction to this
court, the party must claim the right for himself, and not for a
third person in whose title he has no interest.’’ 20

*® Long v. Converse, 91 U. 8. 113,
23 L. ed. 233. And see other cases
by analogy, Connor v. Scott, 4 Dill

15 Mobile Transportation Co. v. Mo-
bile, 187 U. 8. 479, 23 Sup. Ct. Rep.
170, 47 L. ed. 266.

¥ Owings v. Norwood’s Lessee, 5
Cranch, 344, 3 L. ed. 120.

4 Fisher v. Cockerell, 5 Pet. 257, 8
L. ed. 117; Henderson v. Tennessee,
10 How. 323, 13 L. ed. 439; Verdenv,
Coleman, 1 Black, 474, 17 L. ed. 162.

# United States v. Old Settlers, 148
U. 8. 469, 13 Sup. Ct. Rep. 667, .37
L. ed. 525.

246, Fed. Cas. No. 3119; Giles v.
Little, 134 U. 8. 650, 10 Sup. Ct. Rep.
623, 33 L. ed. 1064; Miller v. Lan-
caster Bank, 106 U. 8. 544, 1 Sup. Ct.
Rep. 537, 27 L. ed. 290; Wynne v.
Morris, 20 How. 5, 15 L. ed. 801.
®.Henderson v. State of Tennessee,
10 How. (U. 8.) 311, 13 L. ed. 434.
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§ 108. Construction of state statutes.—Where the issue affect-
ing the title to land is whether a state statute of confiscation
accomplished a complete confiscation within the meaning of a
treaty, the construction of the treaty is sufﬁmently involved for
the purposes of federal jurisdiction.?

Under the treaty between the United States and Mexico pro-
viding for the adjustment of claims of American citizens against
Mexico, a sum of money was awarded to be paid to the members
of a company who had subscribed money, to fit out an expedition
against Mexico. Two parties claimed the proceeds of one of the
shares of the company, one as being the second permanent trustee -
of the insolvent owner of the share, and the other as being the
assignee of the first permanent trustee. It was decided by the
court of appeals of Maryland that the second permanent trustee
did not take the claim under the insolvent laws of that state,
and this decision was held by the supreme court of the United

States not to be reviewable.22

% Smith v. State of Maryland, 6
Cranch, 286, 3 L. ed. 225.

#-Williams, Trustee, v. Oliver, 12
How. 124, 13 L. ed. 921; Gill v. Ol-
ver’s Executors, 11 How. 529, 13 L.
ed. 808. The court said, per Mr. Jus-
tice Nelson: *‘The decision of the
court below, therefore, not involving
the validity of the treaty, or award of
the commissioners, or lawfulness or
character of the fund, but simply the
right and title to the respective shares
claimed on it after the fund had been
paid over by the government, and
brought into court for distribution ac-
cording to the agreement of all con-
cerned, and which distribution de-
pended upon the laws of the state, a
majority of the court, taking this
view of the case, held, that there was
a want of jurisdiction, and dismissed
the writ of error, and that the de-
cision, whether right or wrong, could
not be the subject of review under the
25th section of the judiciary act, as
it involved no question, eitber directly
or by necessary intendment, arising

upon the treaty or award, or con-
nected with the validity of either, and
it this eourt were right in the view
thus taken of the case, there can be
no doubt of the correctness of the
conclusion arrived at.’” The court
referred to some cases sustaining this
prineiple but said: ‘‘It is not in-
tended, nor to be understood from
these cases, that the question, thus
material to the decision arrived at,
~wst be confined exclusively and spe-
vially to the conclusion of the treaty.
act of Congress, etc., in order to give
the jurisdiction, as this would be ton
narrow a view of it. Points may arise
growing out of and connected with
the general question, and so blended
with it as not to be separated, and

therefore falling equally within the de-

cision contemplated by the 25th sec-
tion. The cases of Smith v. The
State of Maryland, 6 Cranch, 286, 3
L. ed. 225, and Martin v. Hunter’s
Lessee, 1 Wheat. 304, 355, 4 L. ed.
97, afford illustrations of this prin-
ciple.’’
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§ 109. Protection of inhabitants.—A federal question is pre-
sented by a claim that a person who has settled within the terri-
tory of an Indian nation is on account of treaties made between
the Indians and the United States entitled to reside there free
from any legislative interference by the states.?®

‘When Louisiana entered the Union its inhabitants were ad-
mitted to the enjoyment of all the rights, advantages and im-
munities of the ecitizens of the United States. Hence the supreme
court of the United States will not review a decision of the su-
preme court of Louisiana, on the ground that it was adverse to
a right secured by a stipulation in the treaty of cession of Louis-
iana for the protection of the inhabitants, in the free enjoyment
of their liberty, property or religion, because the operation of
this stipulation ceased on Louisiana’s admission to the Union.*
A federal question is raised by the question whether proceedings
in extradition were violative of and forbidden by the treaty
from which extradition was secured.®®

§ 110. Award under claims commission.—A convention was
concluded between the United States and France in January,
1880, by which it was stipulated that ‘“all claims on the part
of corporations, companies, or private individuals, citizens of the
United States, upon the government of France, arising out of acts
committed against the persons or property of citizens of the United
States, not in the service of the enemies of France or voluntarily
giving aid and comfort to the same, by the French civil or mili-
tary authorities, upon the high seas or within the territory of
France, its colonies and dependencies, during the late war be-
tween France and Mexico, or during the war between France and
Germany, and the subsequent civil disturbances known as the
‘Insurrection of the Commune,’ and, on the other hand, all claims
on the part of corporations, companies or private individuals,
citizens of France, arising out of acts committed against the
persons or property of citizens of France not in the service of
the enemies of the United States, or voluntarily giving aid and
comfort to the same, by the civil or military authorities of the

= Worcester v. Georgia, 6 Pet. 515, - ® Ker v. Illinois, 119 U. 8, 436, 7
8 L. ed. 483. Sup. Ct. Rep. 225, 30 L. ed. 421.

#» New Orleans v. De Armasg, 9 Pet. »'12 Stats. 673.
224, 9 L. ed. 109.
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government of the United States, upon the high seas or within
the territorial jurisdiction of the United States during the period
comprised between the thirteenth day of April, 1861, and the
twentieth day of August, 1866,”’ shall be referred to three com-
missioners, one of whom shall be named by the President of the
United States, and one by the French government, and the third
by His Majesty, the Emperor of Brazil. These commissioners
were obliged to examine and decide upon all claims of this
character presented to them. They allowed a claim to an ex-
ecutor, for injuries done to his testator’s property; and on dis-
tribution a contest arose among the heirs, the plaintiffs in error,
claiming that they were entitled to the whole award, because
they were the only heirs and legatees who were French citizens
at the time the claim was presented and when the award was
rendered; and that no award under the treaty could have
been made in favor of the other heirs and legatees, as they were
citizens of the United States at that time; and that no executor
or person representing the succession of a person who was not
a French citizen at the time the damage was suffered and award
rendered could have any standing before the commission.

The lower state court sustained the position of plaintiffs in
error, and decreed that the entire fund should go to them, one-
half to each. The supreme court of Louisiana reversed this de-
cree, and gave judgment to the effect that the entire fund in
the possession of the executor should be distributed proportion-
ally among all the heirs and legatees, both French and American
citizens. As the decision of the supreme court of Louisiana was
thus against the right asserted by the French citizens as heirs,
founded upon this treaty, the supreme court of the United States
held that a question was presented within the jurisdiction of
the court.?”

§ 111. Diverse citizenship sole ground of jurisdiction at com-
mencement of suit.—If, when a suit is commenced in a cireuit
court of the United States, the jurisdiction is placed, at the com-
mencement of the suit, solely upon the ground of diverse citizen-
ship, the judgment of the circuit eourt of appeals is final, al-
though subsequently other questions are raised. The supreme
court of the United States will, in such a case, dismiss a writ of

= Burthe v. Denis, 133 U. 8. 514, 10 Sup. Ct. Rep. 335, 33 L. ed. 768.
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error, should the case be brought to that court, from the circuit
court of appeals.®®

§ 112. Treaty introduced as part of history of case.—A writ
of error cannot be maintained where a treaty and award are
introduced merely as a part of the history of the case. This
does not involve in any way the validity of the treaty or its
construction. An appeal or writ of error. is allowed to the
supreme court of the United States by the fifth section of the
act of March 3, 1891, ““in any case, in which the constitutionality
of any law of the United States, or the validity or construction of
any treaty made under its authority, is drawn in question.’’ But
if it is not ‘‘suggested in the summons and statement of claim
that the validity or construction of any treaty made under the
authority of the United States was drawn in question, and no
such question was decided either by the circuit court or the
circuit court of appeals,”” and no question is raised by clear
and necessary intendment directly touching the validity or con-
struction of a treaty, a writ of error does not lie.®

§ 113. Definite issue as to claim of right.—The supreme court
of the United States has declared that to authorize it to revise
a judgment of the court below, a definite issue as to the claim
of right under the Constitution must be clearly deducible from
the record. ‘‘A case may be said to involve the construction or
application of the Constitution of the United States when a title,
right, privilege, or immunity is claimed under that instrument,
but a definite issue in respect of the possession of the right
must be distinetly deducible from the record before the judgment
of the court below can be revised on the ground of error in the
disposal of such a claim by its decision. And it is only when

® Borgmeyer v. Idler, 159 U. 8.
408, 16 Sup. Ct. Rep. 34, 40 L.
ed. 199; Colorado Central Consoli-
dated Min. Co. v. Turck, 150 U. 8.

rectly concerned, the court held that
the ground of the judgment did not
involve either the validity or con-
struction of the treaty. See, also,

138, 14 Sup. Ct. Rep. 35, 37 L. ed.
1030.

® Borgmeyer v. Idler, 159 U. 8.
408, 16 Sup. Ct. Rep. 34, 40 L. ed. 199.
In that case, in which treaties with
the Republic of Venezuela were indi-

Gill v, Oliver, 52 U. 8. (11 How.)
529, 13 L. ed. 799; Williams v. Oliver,
53 U. 8. (12 How.) 111, 13 L. ed.
915; Baltimore & P. R. Co. v. Hop-
kins, 130 U. 8. 225, 9 Sup. Ct. Rep.
503, 32 L. ed. 913.
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the constitutionality of a law of ‘the United States is drawn in
question, not incidentally, but necessarily and directly, that our

jurisdiction ecan be invoked for that reason.’’ 3

§ 114, Manner in which cause of action arises to be stated.—
If it is claimed that a cause of action depends upon the construc-
tion of a treaty, it must be stated in what way it arises. If a
complaint in ejectment states a reliance on a certain article of
a treaty and the fifth amendment of the Constitution, without
declaring that any right, title, privilege or immunity is derived
from either the Constitution or treaty, or indicating how the
cause of action is founded upon either, and the court does not
decide any question as to the application or construction of the
Constitution or validity or eonstruction of the treaty, but holds
that the title of plaintiff failed on account of noncompliance with
Spanish law, a writ of error will not lie from the supreme court
of the United States.®!

The right which it is claimed depends upon the treaty must
be so set up or claimed as to require the lower court to pass
on the question of validity or construction in disposing of the
right asserted.®?

% Mr, Chief Justice Fuller in Ans-
bro v. United States, 159 U. S. 698,
16 Sup. Ct. Rep. 189, 40 L. ed. 311.
See, also, as sustaining the same
preposition, Carey v. Houston & T.
R. Co.,, 150 U. S. 170, 14 Sup. Ct.
Rep. 63, 37 L. ed. 1041; Ex parte
Lennon, 150 U. 8. 395, 14 Sup. Ct.
Rep. 123, 37 L. ed. 1121; Northern
P. R. Co. v. Amato, 144 U. S. 465,
12 Sup. Ct. Rep. 740, 36 L. ed. 506;
Sayward v. Denny, 158 U. S. 180, 15
Sup. Ct. Rep. 777, 39 L. ed. 941. Tt
is not competent for an assignment of
errors to import questions into a cause

whieh the record does not show were
raised in the court below and rulings
asked thereon, so as to give jurisdie-
tion to the supreme ecourt of the
United States under the fifth section
of the act of March 3, 1891, Ansbro
v. United States, 159 U. S. 698, 16
Sup. Ct. Rep. 189, 40 L. ed. 311.

# Muse v. Arlington Hotel Co., 168
U. 8. 430, 18 Sup. Ct. Rep. 111, 42
L. ed. 531.

* Borgmeyer v. Idler, 159 U. 8.
408, 16 Sup. Ct. Rep. 34, 40 L. ed.
199.
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CONSTRUCTION OF TREATIES, ETC.

CHAPTER VII.

CONSTRUCTION OF TREATIES AND EXTENT OF TREATY-MAKING
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§ 153. Same subject—Limitation by words of Constitution.

§ 154. The tenth amendment.

§ 155. No question of state rights involved.

§ 156. Implied limitations upon treaty-making power,

§ 157. Same subject—Mr. Root’s views.

§ 158. Distribution of governmental powers.

§ 159. Suits by the government,

§ 160. Colored children and the public schools.

§ 161. Same facilities for education to be afforded.

§ 115. Construction of treaties a judicial question.—If a
treaty is silent as to the method of deciding questions of indi-
vidual identity, they must be decided by the courts;' and where
a treaty has the effect of creating or vesting individual rights,
the meaning of the treaty as to such rights is to be ascertained
by the same rules that would prevail in the case of private con-
tracts.? When not repugnant to the language or purpose of the
treaty, the construction of treaties adopted by the executive de-
partment should be followed by the courts?

The treaty with Spain provides that ‘‘requisitions for the
surrender of fugitives from justice shall be made by the respec-
tive diplomatic agents of the contracting parties,’”’ and that ‘‘it
shall be competent for such representatives or such superior con-
sular officers to ask and obtain a mandate or preliminary war-
rant- of the arrest for the person whose surrender is sought,’’
whereupon the judges shall have power, upon complaint made
under oath, to issue a warrant for the apprehension of the per-
son charged. This provision was held to be permissive only,
and not obligatory, and that the demanding government might,
at its option, proceed under section 5270 of the Revised
Statutes without a preliminary mandate, or might demand it
under the treaty provisions.* If, however, such a preliminary
mandate is made prerequisite by the treaty, it is said that it
should be set forth upon the face of the warrant.® 1t is not in-

' Stockton v. Williams, Walk. Ch.
120.

* Anderson v. Lewis, Freem. Ch.
178.

3 Castro v. De Uriarte, 16 Fed. 93.

* Castro v. De Uriarte, 16 Fed. 93.

3 Case of Farez, 7 Blatchf. 34, Fed.
Cas. No. 4644. See as to the neces-

sity of a preliminary mandate under

certain treaties, Ex parte Kaine, 3
Blatchf. 1, Fed. Cas. No. 7597; Case
of McDonnell, 11 Blatchf. 79, Fed.
Cas. No. 8771; Case of Herman
Thomas, 12 Blatchf. 370, Fed. Cas.
No. 13,887.
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competent for Congress to pass laws in aid of a treaty, although
a treaty may provide a mode for carrying out its provisions.®
By the treaty between Spain and the United States for the ces-
sion of the Floridas, no provision was made for a tribunal to
decide upon the eclaims arising from injuries suffered by the
operations of the American army in Florida, but the appointment
of such a tribunal was left by the treaty to be made by the
government of the United States.” A treaty is a contract as well
as a law, and its construction should be such as to give full effect

to all its parts.®

¢ Castro v. De Uriarte, 16 Fed. 93.

" Humphrey’s  Administrator v.
United States, Dev. Ct. of Cl., secs.
678, 679.

* Goetze v. United States, 103 Fed.
72. ¢‘Treaties are subjected to the
following general rules, which govern
all contractual engagements:

¢¢(1) There must be a concurrence
of minds to one and the same thing.

¢¢(2) The interpretation of obscure
terms in a treaty is a matter of fact,
as to which extrinsic evidence may be
taken for the purpose of explaining
objective obscurity.

¢¢(3) Construction of treaties is a
matter of law, to be governed by the
same rules mutatis mutandis, as pre-
vail in the comstruction of contracts
and statutes.

¢¢(4) As contracts may be modi-

- fied and rescinded, so may treaties.
¢¢(5) Immoral stipulations are void
in treaties as they are in contracts.
¢¢(6) ‘Construction” is to be
distinguished from ‘interpretation.’
‘Construction’ gives the general sense
of a treaty and is applied by rules
of logic; ‘interpretation’ gives the
meaning of particular terms, to be
explained by local circumstances and
by the idioms the framers of the
treaty had in mind.

¢¢(7) If two meanings are admis-

sible, that is to be preferred which

the party proposing the clause knew
at the time to be that which was held
by the party accepting it.

‘‘ Treaties are distinguishable from
contracts as follows:

‘(1) Contracts (unless we regard
marriage as a contract) are, in all
cases, the subjects of a suit for debt
or damages, or for a specific thing.
But no such suit lies on breach of
duty.

¢¢(2) Contracts can only be va-
cated or rescinded by consent, or by
the action of a court. But this is
not necessarily the case with a treaty.
There is no court which can be ap-
pealed to to dissolve it, and to de-
clare it not to be any longer binding.

¢¢(3) While a contract may be an-
nulled on the ground of fraudulent in-
fluence exercised by strength over
weakness, such a reason cannot be
set up for regarding a treaty as a
nullity, since all nations are supposed
to stand on the same footing, with
equal opportunities of detecting fraud,
and there are many cases of finesse
and false coloring or suppression of
facts which would avoid contracts,
which would not, mutatis mutandis,
avoid a treaty. If suppressio wveri
abrogated treaties to the extent it
abrogates contracts, few treaties
would stand.
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§ 116. Interpretation in spirit of good faith.—A convention
in a treaty binding both of the contracting powers, and intended
for their mutual protection, should be interpreted in a spirit of
uberrima fides. Such a construction should be adopted as will
carry out the manifest purpose of the treaty.?

‘‘As treaties are solemn engagements,”’ said Mr. Justice
Brown, ‘‘entered into between independent nations for the com-
mon advancement of their interests and the interests of civiliza-
tion, and as their main object is not only to avoid war and se-
cure a lasting and perpetual peace, but to promote a friendly
feeling between the people of the two countries, they should be
interpreted in that broad and liberal spirit which is calculated
to make for the existence of a perpetual amity, so far as it
can be done without the sacrifice of individual rights or those
principles of personal liberty which lie at the foundation of our
Jurisprudence.’’ 10

Chancellor Kent declares that treaties ‘‘are to receive a fair
and liberal interpretation according to the intention of the con-
tracting parties, and to be kept with the most serupulous good
faith. Their meaning is to be ascertained by the same rules of
construetion and course of reasoning which we apply to the
interpretation of private eontracts.’’ 11

3

§ 117. Intention to be carried out.—As a corollary to the
proposition that treaties should be construed in good faith, it
results that the intention of the contracting parties should be
effectuated. The treaty of 1832 with Russia authorizes the ar-
rest and surrender of deserters from the ships of war of that

demned.” >’ Wharton’s Int. Law Di-
gest, sec. 133, II, 36, citing Kent’s

“¢(4) A treaty based upon a war
accepts the results determined by

the war, unless otherwise provided,
while a contract cdoes not necessarily
assume the existing relations of the
parties as a basis. ‘The uti possi-
detis is the basis of every treaty of
peace, unless it be otherwise agreed.
Peace gives a final and perfect title
to captures without condemnation,
and, as it forbids all foree, it de-
stroys all hopes of recovery (of ves-
sels) as much as if the vessel was
carried infra proesidia, and con-

Commentaries, 173, as citing The Le-
gal Tender, reported in Wheat. Dig.
302; The Schooner Sophie, 6 Rob.
Adm. 138.

* Tucker v. Alexandroff, 183 U. S.
424, 22 Sup. Ct. Rep. 195, 46 L. ed.
264.

* Tucker v. Alexandroff, 183 U. 8.
437, 22 Sup. Ct. Rep. 195, 46 L. ed.
270. .

't 1 Kent’s Commentaries, 174.
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country. A vessel, launched, but still in process of construction
under a contract to build a protected cruiser for the Russian
government, is a Russian ship of war, within the purview of this
provision, although by the terms of the contract the vessel may
be rejected for deficiency in speed or excess in draught; and dur-
ing her construection is at the risk of the contractors until actual
acceptance, where it is also provided by the contract that the
vessel shall be constantly subject to inspection by a board of
Russian officers, and that all materials intended for the construe-
tion of the vessel when brought upon the premises of the con-
-tractors shall become the exclusive property of the foreign gov-
ernment.!?

The presumption can never be indulged in that either state
intends to provide the means of perpetrating or protecting
frauds, and all the provisions of the treaty are to be construed
as if they were intended to be applied to bona fide transactions.’
A monopoly, void by the common law and the laws of the
United States, but valid and patented by the law of Spain, will
be considered private property within the protection of a treaty.!*

§ 118. Treaties in two languages.—Treaties between the Euro-
pean powers were, until about the beginning of the eighteenth
century, generally written in Latin. Since that time the custom
has been for negotiators of countries which do not use the same
language to prepare their treaties in the language of the signa-
tory powers. The treaties of the United States with Russia form
an exception to the general rule, as most of them have been
written in French and English.!®

Mr. Jay, Secretary of Foreign Affairs, on June 23, 1785, in
transmitting to the President of Congress the consular convention
with France concluded by Dr. Franklin, remarked that it ap-
peared to be in the French language, but he observed that it
seemed expedient to provide in the future that ‘‘every treaty

2 Tucker v. Alexandroff, 183 U. S. ¥ United States v. Amistead, 15
437, 22 Sup. Ct. Rep. 195, 46 L. ed. Pet. 518, 10 L. ed. 826.
270. A dissenting opinion was filed * O’Reilly De Camera v. Brooke,
by Mr. Justice Gray, with whom Mr. 135 Fed. 384.
Chief Justice Fuller and Justices Har- * Mr. Fish, Secretary of State, to
lan and White concurred. Miss Fraser, November 18, 1874, 105
MS. Dom. Let. 221, .

Treaties—S§
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or convention which Congress may think proper to engage in
should be formally executed in two languages, viz., the language
of the United States and such other language as the party con-
tracting with them may prefer.’’ 16

§ 119. Instructions to diplomatic officers.—Where English is
not officially employed, the standing instructions of diplomatic
officers of the United States are, as to the language of treaties:
‘‘(a) The texts in the two languages should be engrossed in .
parallel columns on the same page, if possible, or on opposite
pages of the same sheet. Two separate copies in different lan-
guages are not advisable, although this expedient is sometimes
resorted to in eastern countries. (b) In the copy of the treaty
to be retained by the diplomatic representative for transmission
to this government, the United States should be named first
throughout both texts in all places where the alternative change
may be made conveniently. Conversely, in both texts, through-
out the copy the foreign government is to retain, it should
be first named. (c) The language of the respective govern-
ment should always occupy the left-hand place in the copy to be
delivered to it. (d) The utmost care should be taken to insure
the substantial equivalence of sense of the two texts, so as to
exclude any erroneous effect due to translation. Though a strictly
liberal translation is often harsh and sometimes impossible the
absolute identity of the idea conveyed is indispensable. To this
end, the punctuation of the two texts should also be attentively
scrutinized and brought into substantial conformity.”’ 17

§ 120. Both are originals.—Where a treaty is executed in two
different languages, both are considered as originals, and they
must be construed together.'®

‘Where a treaty between the United States and France is formu-
lated both in the French and English languages, both being
originals and intended to be identical, but in some particulars
differing, such a construction will be given to them as will es-
tablish conformity between them, if possible, without doing vio-

¥ 3 MS. Am. Let. 311. * United States v. Percheman, 7
¥ Instructions to Diplomatic Offi- Pet. 51, 8 L. ed. 604.

cers of the United States, 1897, sec.

245, p. 100.
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lence to the terms of either.!* The text in each language is
considered as the equivalent of the other, and in a certain sense
as explanatory of it, and by this interpretation the two texts
have a common meaning. Both parties to the treaty stand on the
same footing of equality, and the object sought to be attained
by them has been accomplished.?®

§ 121. Construction favorable to execution of treaty.—If a
treaty admits of two constructions, preference will be given to
that construction which is more favorable to its execution as
designed by the parties.?® It is like an ordinary contract or stat-
ute. Effect should be given to it, if possible. Courts, to en-
able them properly to construe a treaty, have a right to take into
consideration the situation of the parties at the time of its execu-
tion, the property which constitutes the subject matter of the
treaty, and the intention and purposes of the parties. The con-
struction of a treaty which has been adopted and acted upon by
all the parties to it will be taken as the true one, unless the par-
ties were, by fraud or mistake, mutually led into this construc-
tion. If the mutual construction is in the face of the language used,
and the rights of third parties have intervened, the language of
the treaty will control.??

§ 122. Vague and indefinite terms.—If a treaty uses terms
vague and indefinite, the nature of the thing to which they relate
should be regarded for the purpose of ascertaining the intention.
Such a construction should be given to these terms as will be in ac-
cordance with reason, and without injury to either will subserve
the convenience of both the contracting parties.®

A preamble to a treaty does not, strictly speaking, constitute
a part of the contract. But inasmuch as it is authenticated
by the signatures of the contracting parties, its averments are to
be treated as admitted truths.2t

® In re Metzger, 1 Barb, 248. ® United States v. Payne, 2 Mec-
® See note of Mr. Hay, Secretary Crary, 289, 8 Fed. 883.
of State, to Mr. Beaupré, No. 331, # United States v. Payne, 2 Me-
November 6, 1900, MS. Inst. Colom- Crary, 289, 8 Fed. 883. '
bia, XIX, 123. ® Howard v. Ingersoll, 17 Ala. 780.

“-Little v. Watson, 32 Me. 214.
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The treaty of 1783 with Great Brifain contained a clause that
there should be no confiscations or prosecutions for anything done
during the war, but this provision, it was determined, could not
be construed as excusing trespassers from liability for damage

in civil suits brought to obtain judgments for damages.?

§ 123. Whole treaty to be taken together.—It was said by Mr.
Livingston, Secretary of State: ‘‘There is no rule of construction
better settled either in relation to covenants between individuals
or treaties between nations than that the whole instrument con-
taining the stipulation is to be taken together, and that all
articles in pari materia should be considered as parts of the same
stipulations.’’ 26

Reference cannot be made to the supplemental article of the
treaty of 1800, by which the spoliation claims were released to
France for the purpose of explaining the preceding articles,
where such supplemental article was not appended to the treaty
until ten months after the treaty was signed.”

§ 124. Right of property in award.—Although an award has
been made pursuant to the terms of a treaty, it is competent for
the government to negotiate for the retrial of any claim allowed,
and to withhold the amount of such claim pending the negotia-
tions. There is no right of property in the citizen of one country
in the amount awarded to him that is not subject to the control
of his government. The persons presenting claims are not par-
ties to the treaty, and while between the two governments the
awards are final, yet one country may treat with another for a re-

% Whitaker’s Administrator v. Eng-
lish, 1 Bay, 15.

* Mr. Livingston, Secretary of
State, to Baron Lederer, Consul-Gen-
eral of Austria, November 5, 1832,
MS. Notes to For. Leg., V, 63.

* The Tom, 29 Ct. of Cl. 68; Eng-
lish v. United States, Id.; Boutwell
v. United States, Id.; Atkinson v.
United States, Td.; Hunt v. United
States, Id. It was held that neither
by the treaty of San Tldefonso of
October 1, 1800, nor by that of Ma-

drid of March 21, 1801, was the
transfer by the King of Spain of
the sovereignty of Louisiana to the
French Republic complete. Spain
continued to be the sovereign de

. facto, and the terms of these treaties

do not necessarily import a change
of sovereignty de jure, but only ex-
press the idea of a promise to cede
on the performance of certain condi-
tions precedent. Kenton v. Bar-
oness of Pontalba, 1 Rob. 343,
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trial. ‘If our government should discover that it had been made
the instrument for imposition upon a friendly power, the highest
prineiples of national good faith require it to make reparation .as
far as possible.®®

Thus, the treaty between the United States and Mexico of 1868
provided for the submission to a commission to be created under
a treaty of all claims of the United States, and that the award
should be a full, perfect and final settlement as between the
parties. While it was admitted that the awards were final and
conelusive between the United States and Mexico until set aside
by an agreement between the two governments, yet, it was held
that the United States might negotiate with Mexico for a retrial
of a particular award on account of the alleged fraudulent char-
acter of the proof offered to sustain the claim.>® The view taken

* FPrelinghuysen v. United States,
110 U. S. 63, 3 Sup. Ct. Rep. 462, 28
L. ed. 71.

® Frelinghuysen v. United States,
110 U. S. 63, 3 Sup. Ct. Rep. 462, 28
L. ed. 71. Mr, Chief Justice Waite,
in delivering the opinion of the court,
said:

‘‘There is no doubt that the pro-
visions of the Convention as to the
conclusiveness of the awards are as
strong as language can make them.
The decision of the commissioners of
the umpire, on each claim, is to be ab-
solutely final and conclusive and with-
out appeal. The President of the
United States and the President of
the Mexican Republic are to give full
effect to such decisions, without any
objection, evasion or delay whatso-
ever, and the result of the proceed-
ings of the commission is to be con-
sidered ‘a full, perfect and final set-
tlement of every eclaim upon either
Government, arising out of transae-
tions prior to the exchange of the
ratifications of the . .. . Conven-
tion.” But this is to be construed as
language used in a compact of two
nations ‘for the adjustment of the

claims of the citizens of either . . . .
against the other,’ entered into ‘To
inerease the friendly feeling between’
republics and so to strengthen the
system and principles of republican
government on the American conti-
nent, No nation treats with a citi-
zen of another nation, except through
his government. The treaty, when
made, represents a compact between
the governments, and each government
holds the other responsible for every-
thing done by their respective citizens
under it. The citizens of the United
States having claims against Mexico
were not parties to this Convention.
They induced the United States to
assume the responsibility of seeking
redress for injuries they claimed to
have sustained by the conduct of
Mexico, and as a means of obtaining
such redress the Convention was en-
tered into, by which not only claims-
of citizens of the TUnited States
against Mexico were to be adjusted
and paid, but those of citizens of
Mexico against the United States as
well. By the terms of the compact,
the individual claimants could not

.themselves submit their claims and
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by the court was that the citizens of the respective countries
were not parties to the treaty, because a treaty is a compact
between governments, and one government holds the other re-
sponsible for all acts performed by its citizens under the treaty.

proofs to the commission to be
passed upon. Only such claims as
were presented to the Governments
respectively could be referred to the
commission, and the commissioners
were not allowed to investigate or
decide on any evidence or informa-
tion except such as was furnished
by or on behalf of the Govern-
ments. After all the decisions were
made and the business of the com-
mission concluded, the total amount
awarded to the citizens of one
country was to be deducted from
the amount awarded to the citizens of
the other, and the balance only paid
in money by the Government, in favor
of whose citizens the smaller amount
was awarded, and this payment was
to be made, not to the citizens but
to their Government. Thus, while the
claims of the individual citizens were
to be considered by the commission
in determining amounts, the whole
purpose of the Convention was to
ascertain how much was due from
one Government to the other on ac-
count of the demands of their re-
spective citizens.

‘“As Dbetween the TUnited States
and Mexico the awards are final and
conclusive until set aside by agree-
ment between the two Governments
or otherwise. Mexico cannot, under
the terms of the Treaty, refuse to
make the payments at the times
agreed on if required by the United
States. This she does not now seek to
do. Her payments have all been made
promptly as they fell due, as far as
these records show. What she asks
is the consent of the United States

to her release from liability under
the Convention on account of the par-
ticular awards now in dispute, be-
cause of the alleged fraudulent char-
acter of the proof in support of the
claims which the United States were
induced by the claimants to furnish
for the consideration of the commis-
sion.

‘“As to the right of the United
States to treat with Mexico for a
retrial, we entertain no doubt. Each
Government, when it entered into the
compact under which the awards were
made, relied on the honor and good
faith of the other for protection as
far as possible against frauds and
impositions by the individual claim-
ants. It was for this reason that all
claims were excluded from the con-
sideration of the commission except
such as should be referred by the sev-
eral Governments, and no evidence in
support of or against a claim was to
be submitted except through or by
the Governments. The presentation
by a citizen of a fraudulent claim or
false testimony for reference to the
commission was an imposition on his
own Government, and if that Gov-
ernment afterwards discovered that
it had in this way been made an in-
strument of wrong towards a friendly
power, it would be not only its right
but its duty to repudiate the Act and
make reparation as far as possible
for the consequences of its neglect if
any there had been. International
arbitration must always proceed on
the highest principles of national
honor and integrity. Claims pre-
sented and evidence submitted to
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In entering into the award, each government relied upon the
honor of the other, for protection against fraudulent claims,
and, hence, when a citizen presented a false claim, he imposed
upon his own government, which might, as a matter of duty,
when it became aware of the fraud, make reparation as far as

it lay in its power so to do.

§ 125. Liberal construction.—The general rule of the construe-
tion of treaties is that they shall be liberally construed for the
purpose of effectuating the apparent intention of the parties to
obtain equality and reciprocity between them, and words are to
be taken in their ordinary signification as they are understood in
the public law of nations. They are not to be understood in any
artificial or special sense that may be placed upon them by local
law, unless it is clear that such restricted sense was intended.3°

Vattel says: ‘“The reason of the law or of the treaty—that
is to say, the motive which led to the making of it, and the
object in contemplation at the time—is the most certain clue to
lead us to the discovery of its true meaning; and great attention
should be paid to this circumstance, whenever there is question
either of explaining an obscure, ambiguous, indeterminate pas-

such a tribunal must necessarily bear
the impress of the entire good faith
of the government from which they
come, and it is mnot to be presumed
that any government will for a mo-
ment allow itself knowingly to be
made the instrument of wrong in
any such proceeding. No technical
rules of pleading as applied in munic-
ipal courts ought ever to be allowed
to stand in the way of the national
power to do what is right under all
the circumstances. Every citizen who
asks the intervention of his own gov-
ernment against another for the re-
dress of his personal grievances must
necessarily subject himself and his
claim to these requirements of in-
ternational comity. None of these
cases cited by counsel are in opposi-
tion to this. They all relate to the
disposition to be made of the pro-

ceeds of international awards after
they have passed beyond the reach of
the governments and into the hands
of private parties. The language of
the opinions must be construed in
connection with this fact. The opin-
ion of the Attorney General in Gibbs’
Case, 13 Ops. Attys. Gen. 19, re-
lated to the authority of the execu-
tive officers to submit the claim of
Gibbs to the second commission after
it had been passed on by the first,
without any new treaty between the
Governments to that effect, not to
the power to make such a treaty.”’

* De Geofroy v. Riggs, 133 U. 8.
258, 10 Sup. Ct. Rep. 295, 33 L. ed.
642; In re Wyman, 191 Mass. 276,
114 Am. St. Rep. 601, 77 N. E. 379.
See, also, United States v. Auguisola,
1 Wall. 352, 17 L. ed. 613,
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sage in a law or treaty, or of applying it to a particular case.
‘When once we certainly know the reason which alone has deter-
mined the will of the person speaking, we ought to interpret
and apply his words in a manner suitable to that reason alone;
otherwise, he will be made to speak and act contrary to his in-
tention, and in opposition to his own views.”’ 3! '

If two constructions can be placed upon a treaty, one favorable
to rights claimed under it, the other restrictive, preference will
be given to the favorable construction3?

§ 126. Repugnant clauses.—As a treaty under the Constitution
is equivalent to an act of Congress, a treaty repealing a prior act
of Congress and an act of Congress repealing a prior treaty when
they are in conflict, it follows that the rules of construction ap-
plied to two repugnant or inconsistent statutes will prevail.
President Woolsey, in his treatise on International Law, lays
down the following rules of construction in cases of repugnaney:

‘‘“That earlier clauses are to be explained by later ones, which
were added, it is reasonable to suppose, for the sake of explana-
tion, or which at least express the last mind of the parties. So,
also, later treaties explain or abrogate older ones.

‘‘Special clauses have the preference over general, and for the
most part prohibitory over permissive.

“In treaties made with different parties the inquiry in cases
of conflict touches the moral obligation as well as the meaning.
Here the earlier treaty must evidently stand against the later,
and, if possible, must determine its import where the two seem
to conflict.

““‘In general, conditional clauses are inoperative, as long as the
condition is unfulfilled; and are made null when it becomes im-

# Vattel, bk. II, ¢. 17, sec. 287. than a liberal one, and that there is
** Hauenstein v. Lynbam, 100 U. no authority for reading into a
S. 483, 25 L. ed. 628. But it is also  treaty under the guise of construc-
held that as treaties between mna- tion, extraordinary provisions not
tions are generally drafted with necessary to give full effect to the in-
great care by men of learning and tention expressed. The Neck, 138

experience, aceustomed to select words  Ted. 144.
that will express precisely and fully
the intent of the countracting parties,
the construction to be placed upon the
treaty should be a reasonable rather

It was the purpose at the
time of the signature of the treaty of
1800 that all causes of difference
should for the time being be disposed
of. The Tom, 39 Ct. of Ci. 290.
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possible. Where things promised in a treaty are incompatible,
the promisee may choose which he will demand the performance
of, but here and elsewhere an act of expediency ought to give

way to an act of justice.’’ 33

'§ 127. Construed as a law.—A treaty is as much a part of the
law of the land as the common law or statutes?* Whatever
private rights may exist, they must always be subject to treaties
made between sovereignties. Individuals seeking an indemnity
under such circumstances for injuries committed must look to
their respective governments.®

The boundary between Virginia and Tennessee which was es-
tablished between these states, and to which Congress gave con-
sent, will be given effect as the true boundary.3 Grants made
by a de facto government of land in its possession, it was held in
the state court, were valid as against the state which had the
right3" but on appeal to the supreme court of the United States
reversed the decision, holding that the grants were invalid as
against the government to which the territory rightfully be-
longed.?8

§ 128. Courts cannot question rights recognized by nation.—
A treaty made by proper authority becomes the law of the land,
and there is no power in the courts to question or in any manner
to look into the powers or rights which the nation with whom it
was made recognizes;*® nor can courts inquire whether a treaty
was procured by undue influence;* nor whether the person
ratifying it on behalf of the foreign nation had authority.®
In case of doubt, the inconveniences that would result from a con-
struction contended for by one party to the treaty may be used
as an argument to show that that construction cannot be con-
formable to the intent of the parties, but a stipulation, though in-

# Woolsey’s Int. Law, sec. 113. states. Rhode Island v. Massachu-

«* Jost v. Jost, 1 Mackey, 487.

* Fleeger v. Poole, 1 McLean, 185
Fed. Cas. No. 4860; Poole v. Flee-
ger, 11 Pet. 185, 9 L. ed. 680, where
case is affirmed.

* Virginia v. Tennessee, 148 U. S.
525, 13 Sup. Ct. Rep. 736, 37 L. ed.
545. The supreme court of the United
States has jurisdiction to ascertain
and fix disputed boundaries between

setts, 12 Pet. 725, 9 L. ed. 1261.

# Groover v. Coffee, 19 Fla. 79, 20
Fio. 81. :

* Coffee v. Groover, 123 U. 8. 1,
8 Sup. Ct. Rep. 1, 31 L. ed. 51.

. ® Marden v. Ingersoll, 6 Mich. 373.

“ Leighton v. United States, 29
Ct. ot Cl. 288.

“ Doe v. Braden, 16 How. (U. 8.)
635, 14 L. ed. 1090.
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convenient, must be fulfilled if it be 'explicit.” It is not neces-
sary that a person basing his claim upon the provisions of a
treaty should make a formal elaim of his rights under the treaty,

because treaties are a part of the law of every state.®®

§ 129, Jurisdiction of crime on foreign ship.—When a mer-
chant vessel of one country enters the ports of another for the pur-
poses of trade, it is subject to the laws of such other country, un-
less the two countries have, by treaty or otherwise, reached some
different understanding or agreement.**

The owner of the vessel .is entitled to protection from the gov-
ernment, and owes such allegiance to it as is due to such protec-
tion. But experience has demonstrated that commerce would be
benefited if the local government would refrain from inter-
ference with the internal diseipline of the ship, and the general
regulation of the rights and duties of the officers and crew among
themselves. If crimes, however, are committed on board of the
vessel of such a character that they disturb the peace and tran-
quility of the country to which the vessel has been brought, the
local tribunals have the power to assert their authority, and the
offenders cannot, by the principles of comity or usage, claim ex-
emption from the operation of the local laws. While this is
the general public law, it has been found convenient for nations
having commercial intercourse to enter into treaties and conven-
tions to settle and define the rights and duties of such nations,
and thus obviate the embarrassment that would arise from the
exercise of different jurisdictions. Under the convention entered
into with France in 1788 for the purpose of defining and estab-
lishing the functions and privileges of their respective consuls,
it was provided that the consuls should exercise police power
over the vessels of their respective nations.*®

# Mr. Livingston, Secretary of
State, to Baron Lederer, November 5,
1882, MS. Notes to For. Leg., V, 63.

“ Ehrlich v. Weber, 114 Tenn. 711,
88 8. W. 188.

# The Exchange, 7 Cranch, 144, 3
L. ed. 296; United States v. Diekel-
man, 92 U. 8. 520, 23 L. ed. 742; 1
Phillmore’s lnternational Law, 3d
ed., 483, sec. CCCLI; Twiss’ law

of Nations in Time of Peace, 229,

see. 159; Creasy’s Int. Law, 167,
sec. 176; Halleck’s Int. Law, 1st
ed.,, 171. This is the rule enforced

in the English courts. Regina v. Cun-
ningham, Bell C. C. 72; 8. C., 8 Cox
C. C. 104; Regina v. Anderson, 11 Cox
C. C. 198; 8. C, L. R. 1 C. C. 161;
Regina v. Keyn, 13 Cox C. C. 403.

¢ 8 Stats. at Large, 106.
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Two cases arose under this convention, in one of which an as-
sault was committed by one of the ecrew upon another, and the
second was where a severe wound had been inflicted by the mate
upon one of the seamen for having made use of the boat with-
out permission.*®

§ 130. Rule declared by supreme court of United States.—The
rule declared by the supreme court of the United States is: ‘‘Dis-
orders which disturb only the peace of the ship or those on
board are to be dealt with exclusively by the sovereignty
of the home of the ship, but those which disturb the public peace
may be suppressed, and, if need be, the offenders punished by the
proper authorities of the local jurisdiction.’’*"

The convention between the United States and Belgium, con-
cluded March 9, 1880, contained a clause that consuls ‘‘shall
have exclusive charge of the internal order of the merchant ves-
sels of their nation, and shall alone take cognizance of all dif-
ferences which may arise, either at sea or in port, between the
captains, officers and crews, without exeeption, particularly with
reference to the adjustment of wages and the execution of con-
tracts. The local authorities shall not interfere except when
the disorder that has arisen is of such a nature as to disturb tran-
quility and publiec order on shore, or in the port.”” This provi-
sion, it was held, did not deprive the local authorities of juris-
diction of a homicide which had been committed on board of a
Belgian vessel moored to the dock in an American port, where
the homicide was the consequence of an affray between two
Belgians, both of whom belonged to the crew of the vessel, not-
withstanding that it oceurred below deck and was only seen by
other members of the crew.®

* See for an account of these cases, over certain crimes committed on

Wheaton’s Elements of International
Law, 3d ed., 153; 1 Phillmore’s Inter-
national Law, 3d ed., 484.

 Mali v. Keeper of the Common
Jail, 120 U. 8. 1, 7 Sup. Ct. Rep. 385,
30 L. ed. 565.

# Mali v. Keeper of the Common
Jail, 120 U. 8. 1, 7 Sup. Ct. Rep. 385,
30 L. ed. 565. State and federal au-
thorities have concurrent jurisdiction

board of vessels lying in a domestic
port. Ex parte Byers, 32 Fed. 408.
Only in cases of peculiar urgency
should a person held in custody by
state authorities be discharged by a
federal judge on habeas corpus in ad-
-vance of proceedings in state courts to
determine the validity of the arrest:
Whitten v. Tomlinson, 160 U. S. 242,
16 Sup. Ct. Rep. 301, 40 L. ed. 412,
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§ 131. Most favored nation clause.—Treaties generally, if not
universally, contain a clause that the subjects of each nation shall
enjoy in the territory of the other all the rights, privileges and
immunities of the subjects of the most favored nation. While the
language employed is not always the same, substantially, the ob-
ject to be attained is to place all nations on an equality. This
clause, and the rights claimed under it, have frequently formed
the subject of diplomatie controversy. In 1817 Mr. Adams said
that one nation should not enjoy as a gift that which is conceded
to other nations for a full equivalent.® '

Where a claim was made by the Austrian chargé d’affaires for
the benefit of the stipulation in the treaties between the United
States with Russia and certain other countries, conferring upon
consuls the power to hear disputes between the masters and crews
of vessels, the Department of State responded: ‘‘Seeing that
the right now under consideration, where it can be claimed under
a treaty wherein it is expressly conferred, is, in every such in-
stance, given in exchange for the very same right conferred in
terms equally express upon the consuls of the United States, it
cannot be expected that it will be considered as established by
the operation of a general provision, which, if it were allowed
so to operate, would destroy all reciprocity in this regard, leav-
ing the United States without that equivalent in favor of their
consuls, which is the consideration received by them for the
grant of this right wherever expressly granted.’’ 5

A Danish ship is not entitled, under the most favored nation
clause in the treaty with Denmark, to claim exemption from the
head money exacted for immigrants under an act of Congress.”!
Nor is sugar imported from the dominions of Denmark entitled
to exemption from duty .because sugar imported from the
Hawaiian Islands is so exempted, as such exemption was made
in consideration of reciprocal concessions.??

4 Mr. Adams, Secretary of State, # Bartram v. Robertson, 122 U. 8.

December 23, 1817, Am. State Papers,
For. Rel, V, 152,

® Mr. Buchanan, Secretary of
State, to the Chev. Hiilsemann, May
18, 1846, MS. Notes to German
States, VI, 130.

® Thingvalla Line v. United States,
24 Ct. of Cl 255.

116, 7 Sup. Ct. Rep. 1115, 30 L. ed.
1118, Mr. Frelinghuysen said in
1884 in a note to Mr. Romero, the
Mexican Minister: ‘¢ While this gov-
ernment cannot agree with that of
Mexico, that under the provisions of
the most favored nation clause an-
other " nation' becomes entitled to
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Stipulations of a treaty declaring what articles shall and what
shall not be considered as contraband do not come within the
operation of the most favored nation clause.”® Engagements
of extradition are founded on particular treaty stipulations, and
are not to be inferred from a favored nation clause® But
the most favored nation clause will apply to a stipulation con-
ferring upon consular officers the right to administer on the
estates of their deceased countrymen.’

A pilotage law of the United States may provide for the ex-
emption from pilotage of American coast vessels without infring-
ing a treaty stipulation that ‘‘no higher or other duties or charges
shall be imposed in any of the ports of the United States on
British vessels than those payable in the same ports by vessels of
the United States.’’?8

§ 132. Rules of construction codified.—Mr. J. C. Banecroft
Davis, in 1873, codified, for the use of the State Department of the
United States, the rules governing the construction of treaties as
follows: 57 : . . :

““1. A treaty, constitutionally concluded and ratified, abrogates
‘all State laws inconsistent therewith. It is the supreme law of
the land, subject only to the provisions of the constitution.™

‘“While, however, treaties are a part of the supreme law of the
land, they are nevertheless to be viewed in two lights,—that is
to say, in the light of politics and in the light of juridical law.
The decision of political questions is pre-eminently the fune-

privileges granted by a reciprocity
treaty, still as there are various con-
siderations affecting the question as
now presented, T content myself with
a courteous denial that the most fa-
vored nation clause applies to reciproc-
ity treaties, without now entering
into- any argument on the subject.”’
MS. Notes to Mex., IX, 1.

The James and William, 37 Ct.
of CL 303.

® Cushing, 6 Op. Atty. Gen. 148.

% In re Fattosini’s Estate, 67 N.
Y. Supp. 1119, 33 Mise. Rep. 18; Wy-
man v. McEvoy, 191 Mass. 276, 114
Am. St. Rep. 601, 77 N. E. 379.

* Olsen v. Smith, 195 U. 8. 332, 25
Sup. Ct. Rep. 52, 49 L. ed. 224.

¥ United States Treaties and Con-
ventions, Tntroductory notes, 1227-
1229 (1889).

® Citing 6 Op. Atty. Gen. 293,
Cushing, and ecases cited by him;
United States v. Schooner Peggy, 1
Cranch, 103, 2 L. ed. 49; Ware v.
Hylton, 3 Dall. 199, 1 L. ed. 568;
Gordon’s Lessee v. Kerr, 1 Wash. C.
C. 322, Fed. Cas. No. 5611; Lessee
of Iisher v. Harnden, 1 Paine C. C.
55, Fed. Cas. No. 4819; 8 Gp. Atty.
Gen. 417, Cushing; 13 Op. Atty. Gen.
354, Akerman.
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tion of the political branch of the government, of the Executive
or of Congress, as the case may be; and when a political ques-
tion is so determined, the Courts follow that determination.
Such was the decision of the Supreme Court in cases involving
boundary and other questions, under the treaty of 1803 with
France, of 1819 with Spain, and of 1848 with Mexico.®®

“9 A treaty is binding on the contracting parties, unless
otherwise provided, from the day of its date. The exchange of
ratifications has, in such case, a retroactive effect, confirming .
the treaty from its date. But a different rule prevails when the
treaty operates on individual rights. The principle of relation
does not apply to rights of this character, which were vested be-
fore the treaty was ratified ; it is not considered as concluded until
there is an exchange of ratifications.®

‘3. When a treaty requires a series of legislative enactments
to take place after exchange of ratifications, before it can be-
‘come operative, it will take effect as a national compact, on its
being proclaimed, but it cannot become operative as to the par-
ticular engagements until all of the requisite legislation has taken
place.5

‘4, Where a treaty cannot be executed without the aid of an
Act of Congress, it is the duty of Congress to enact such law.
Congress has never failed to perform that duty.®2

‘5. But when it can be executed without legislation, the Courts
will enforce its provisions.%

® Citing Doe et al. v. Braden, 16
How. 635, 14 L. ed. 1090; Foster v.
Neilson, 2 Pet. 314, 7 L. ed. 415; The
Amiable Tsabella, 6 Wheat. 1, 5 L.
ed. 191; Grisar v. McDowell, 6 Wall.
363, 18 L. ed. 863; United States v.
Yorba, 1 Wall. 412, 17 L. ed. 635;
United States v. Pico, 23 How. 326,
16 L. ed. 464; United States wv.
Lynde, 11 Wall. 633, 20 L. ed. 230;
Meade v. United States, 9 Wall. 691,
19 L. ed. 687; United States wv.
Reynes, 9 How. 127, 13 L. ed. 74;
Davis v. Parish of Concordia, 9 How.
280, 13 L. ed. 138; 5 Op. Atty. Gen.
67, Toucey.

® Citing Davis v. Parish of Con-
cordia, 9 How. 280, 13 L. ed. 138;
Lessee of Hylton v. Brown, 1 Wash.
C. C. 343, Ted. Cas. No. 6982; Haver
v. Yaker, 9 Wall. 32, 19 L. ed. 571;
United States v. Arredondo, 6 Pet.
691, 8 L. ed. 547.

“ Citing 6 Op. Atty. Gen. 750,
Cushing, and also chapter 10 of vol.

- 1, Idem.

® Citing 6 Op. Atty. Gen. 296,
Cushing, and cases cited.

® Citing Foster v. Neilson, 2 Pet.
314, 7 L. ed. 415; United States v.
Arredondo, 6 Pet. 735, 8 L. ed. 547.

'
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‘“6. Where a treaty is executed in two languages, each the
language of the respective contracting parties, each part of the
treaty is an origirnal, and it must be assumed that each is in-
tended to convey the same meaning as the other.%

““7. Treaties do not generally, ipso facto, become extinguished
by war. Vested rights of property will not become divested in
such cases.% ,

‘8. The constitution of the United States confers absolutely
upon the government of the United States the power of making
war and of making treaties, from which it follows that that gov-
ernment possesses the power of acquiring territory, either by con-
quest or by treaty.®

‘9. Such acquisition does not impair the rights of private
property in the territory acquired.®’

€“10. A treaty of cession is a deed of the ceded territory by the
sovereign grantor, and the deed is to receive an equitable con-
struction. The obligation of the new power to protect the in-
habitants in the enjoyment of their property is but the asser-
tion of a principle of natural justice.®

‘“11. In an opinion upon the legislation to earry into effect
the treaty of 1819 with Spain, Attorney General Crittenden held
that ‘An act of Congress is as much a supreme law of the land
as a treaty. They are placed on the same footing, and no
superiority is to be given to the one over the other. The last
expression of the law giving power must prevail; and a subse-
quent act must prevail and have effect, though inconsistent with
a prior act; so must an act of Congress have effect, though incon-
sistent with a prior treaty.’

¢ Citing United States v. Arre-
dondo, 6 Pet. 710, 8 L. ed. 547.

® Citing Society for Propagation
of the Gospel v. Town of New Haven,
8 Wheat. 464, 5 L. ed. 662; Carneal
v. Ban, 10 Wheat. 182, 6 L. ed. 297.

% Citing Am. Ins. Co. v. 366 Bales
of Cotton (Canter), 1 Pet. 542, 7 L.
ed. 243.

¢ Citing United States v. Morano,
1 Wall. 400, 17 L. ed. 633.

¢ Citing United States v. Arre-
dondo, 6 Pet. 710, 8 L. ed. 547; Sou-
lard v. United States, 4 Pet. 511, 7

L. ed. 938; Delassus v, United States,
9 Pet. 117, 9 L. ed. 71; Mitchell v.
United States, 9 Pet. 711, 9 L. ed.
283; Smith v. United States, 10 Pet,.
326, 9 L. ed. 442.

® 5 Op. Atty. Gen. 345, Critten-
den; but see opimons of Justice
Chase, Ware v. Hylton, 3 Dall, 236,
5 L. ed. 568, and of Marshall, Chief
Justice, United States v. The Peggy,
1 Cranch, 109, 2 L. ed. 49, each pro-
nouncing the opinions of the supreme
court,
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¢“12. Interest, according to the usage of nations, is a necessary
part of a just natlonal natural mdemmﬁcatlon 2770

§ 133. Extent of treaty-making power.—The question of the
extent of the treaty-making power of the United States is an
academic one. No treaty ever made has been declared to con-
flict with the Constitution. In the constitutional convention the
question was not discussed, and the only point mooted was as to
the placing of the power. When the Constitution came up for -
ratification, it was freely asserted by its opponents that the
treaty-making power was unlimited. In answer to this objec-
tion Mr. Madison said: ‘‘As to its extent, perhaps it will be
satisfactory to the committee that the power is precisely in the
new Constitution as it is in the Confederation. In the existing
confederacy Congress is authorized indefinitely to make treaties.
-Many of the states have recognized the treaties of Congress to
be the supreme law of the land. Acts have passed within a year
declaring this to be the case. I have seen many of them. Does
it follow because the power is given to Congress that it is abso-
lute and unlimited? I do not conceive that power is given to the
President and Senate to dismember the empire or to alienate any
great essential right. I do not think the whole legislative au-
thority have this power. The exercise of the power must be
consistent with the object of the delegation. One objection
against the amendment proposed is this, that by implication it
would give power to the legislative authority to dismember the
empire, a power that ought not to be given but by the necessity
that would force assent from every man. I think it rests on the
safest foundations as it is. The object of treaties is the regula-
tion of intercourse with foreign nations and is external. I do not
‘think it possible to enumerate all the cases in which such external
regulations would be necessary. Would it be right to define all
the cases in which Congress could exercise this authority? The
definition might and probably would be defective. They might
be restrained by such a definition from exercising the authority
where it could be essential to the interest and safety of the com-

™1 QOp. Atty. Gen. 28, Wirt; 5 eva Award, 4 Papers Relating to
Op. Atty. Gen. 550, Crittenden; Gen-  Washington, 53.
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munity. It is most safe, therefore, to leave it to be exercised as

contingencies may arise.’’ 7!

§ 134. General terms used.—The Constitution uses general
terms in speaking of treaties. In his lectures on the Constitu-
tional Jurisprudence of the United States Mr. Duer states:
‘““More general and extensive terms, also, are used in vesting
the power with respect to treaties, than in conferring that rela-
tive to laws; and, while the latter is laid under several restrictions,
there are none imposed on the exercise of the former, notwith-
standing it is committed to the President and Senate, in exclu-
sion of the House of Representatives, and is executed through
the instrumentality of agents delegated for the purpose. And
although the President and Senate are thus invested with this
high and exclusive control over all those subjects of negotiation
with foreign powers, which, in their consequences, may affect im-
portant domestic interests, yet it would have been impossible to
have defined a power of this nature, and, therefore, general
terms only were used. These general expressions, however, ought
strictly to be confined to their legitimate signification; and in
order to ascertain whether the execution of the treaty-making
power can be supported in any given case, those principles of the
Constitution, from which the power proceeds, should carefully be

"t 3 Elliott’s Debates, 514. It was
said by Attorney General Wirt: *‘The
people seemed to have .contemplated
the National Government as the sole
organ of intercourse with foreign na-
tions. It ought to be armed with
power to satisfy the fulfillment of all
moral obligations, perfect and im-
perfect, which the law devolves upon
us as a nation.’”” 1 Op. Atty. Gen.
392. Ricbard Henry Lee, who strenu-
ously opposed t{he adoption of the
Constitution, speaking of the clause
making treaties the supreme law of
the land, said: ‘‘By the article before
recited, treaties also made under the
authority of the United States, shall
be the supreme law. It is not said
that these treaties shall be made in
pursnance of the constitution—nor

Treaties—9

are there any constitutional bounds
set to those who shall make them.
The president and two thirds of the
senate will be empowered to make
treaties indefinitely, and when these
treaties shall be made, they will also
abolish all laws and state constitu-
tions incompatible with them. This
power in the president and senate is
absolute, and the judges will be
bound to allow full force to what-
cver rule, article or thing the presi-
dent and senate shall establish by
treaty, whether it is practicable to
set any bounds to those who make
treaties, I am not able to say; if not,
it proves that this power ought to be
more safely lodged.’”’ TFord’s Pam-
phlets on the Constitution, 311.
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applied to it. The power must, indeed, be construed in subordina-
tion to the Const:tution; and however, in its operation, it may
qualify, it canp,t supersede or interfere with, any other of its
fundamental provisions, nor can it ever be so interpreted as to

destroy other powers granted by that instrument.

A treaty to

change the organization of the Government, or annihilate its
sovereignty, or overturn its Republican form, or to deprive it of
any of its constitutional powers, would be void; because it would
defeat the will of the people, which it was designed to fulfill.”’ %2

™ Lectures on the Constitutional
Jurisprudence of the United States,
2d ed., 228.

Judge Story, speaking of the con-
struction that should be placed upon
general terms used in the Constitu-
tion, says: ‘‘Where the power is
granted in general terms, the power
is to be construed, as co-extensive
with the terms, unless some clear re-
striction upon it is deducible from the
context. We do not mean to assert,
that it is necessary, that such restrie-
tion should be expressly found in the
context. It will be sufficient, if it
arise by necessary implication. But
it is not sufficient to show that there
was, or might have been, a sound or
probable motive to restriet it. A re-
striction founded on conjecture is
wholly inadmissible. The reason is
obvious; the test was adopted by the
people in its obvious and general
sense. We have no means of knowing,
that any particular gloss, short of this
sense, was either contemplated, or ap-
proved by the people; and such a gloss
might, though satisfactory in one
state, have been the very ground of
objection in another. It might have
formed a motive to reject it in one,
and to adopt it in another. The
sense of a part of the people has no
title to be deemed the semse of the
whole. Motives of state policy, or
state interest, may properly have in-

fluence in the question of ratifying
it; but the constitution itself must
be expounded, as it stands; and not
as that policy, or that interest may
seem now to dictate. We are to con-
strue, and not to frame the instru-
ment,.

‘‘A power, given in general terms,
is not to be restricted to particular
cases, merely because it may be sus-
ceptible of abuse, and, if abused, may
lead to mischievous consequences.
This argument is often used in pub-
lic debate; and in its common aspect
addressed itself so much to popular
fears and prejudices, that it insensi-
bly acquires a weight in the public
mind, to which it is nowise entitled.
The argument ab inconvenienti is

sufficiently. open to question, from the.

laxity of application, as well as of
opinion, to which it leads. But the
argument from a possible abuse of a
power against its existence or use, is,
in its nature, not only perilous, but in
respect to governments, would shake
their very foundation. Every form
of government unavoidably includes a

.grant of some discretionary powers.

It would be wholly imbecile without
them. It is impossible to foresee all
the exigencies, which may arise in the
progress of events, connected with the
rights, duties, and operations of a
government. If they could be fore-
seen, it would be impossible ab ante
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§ 135. Comments.—While general terms are used in the Con-
stitution in conferring the treaty-making power, and no express
restrictions are placed upon its exercise, it is recognized that re-
strictions upon the power may be necessarily implied; but such
restrictions must not rest on conjecture. They cannot be implied
because there might have been a sound motive for such restrie-
tions, but the Constitution must be construed by its own lan-
guage. The power of taxation may also be an unlimited power,
but its existence cannot be denied or its operation limited, be-
cause it might be employed to such an extent as virtually to pro-
duce confiscation. Likewise it is no argument against the treaty-
making power, conferred in general terms, that it might be ex-

ercised imprudently or so as to produce mischief.

§ 136. Chancellor Kent’s views.—Chancellor Kent declared
that treaties of peace are obligatory upon the whole nation.

““The department of the government that is entrusted by the
Constitution with the treaty-making power is competent to bind

to provide for them. The means
must be subject to perpetual modifi-
cation and change; they must be
adapted to the existing manners,
habits, and institutions of society,
which are never stationary; to the
pressure of dangers, or necessities; to
the ends in view; to general and per-
manent operations, as well as to fugi-
tive and extraordinary emergencies.
In short, if the whole society is not to
be revolutionized at every eritical
period, and remodelled in every gen-
eration, there must be left to those,
who administer the government, a
very large mass of diseretionary
powers, capable of greater or less
actual expansion according to eircum-
stances, and sufficiently flexible not to
involve the nation in utter destruction
from the rigid limitations imposed
upon it by an improvident jealousy.
Eveéry power, however limited, as well
as broad, is in its own nature sus-
ceptible of abuse. No constitution

can provide perfect guards against it.
Confidence must be reposed some-
where; and in free governments, the
ordinary securities against abuse are
found in the respousibility of rulers
to the people, and in the just exercise
of their elective franchise; and ulti-
mately in the sovereign power of
change belonging to them, in cases re-
quiring extraordinary remedies. Few
cases are to be supposed, in which a
power, however, general, will be ex-
erted for the permanent oppression
of the people. And yet, cases may
easily be put, in which a limitation
upon such a power might be fournd in
practice to work mischief; to incite
foreign aggression; or encourage do-
mestic disorder. The power of taxa-
tion, for instance, may be carried to a
ruinous excess; and yet, a limitation
upon that power might, in a given
case, involve the destruction of the.
independence of the country.’’ 1
Story on Constitution, secs. 424, 425,
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the national faith in its discretion, for the power to make treaties
of peace must be co-extensive with all the exigencies of the
nation, and necessarily involves in it that portion of the national
sovereignty which has the exclusive direction of diplomatic nego-
tiations and contracts with foreign powers. All treaties made by
that power become of absolute efficacy because they are the su-
preme law of the land. There can be no doubt that the power
competent to bind the nation by treaty may alienate the public
domain and property by treaty. If a nation has conferred upon
its executive -department without reserve the right of treating
and contracting with other States, it is considered as having
invested it with all the power necessary to make a valid treaty.
That department is the organ of the nation, and alienations by it
are valid because they are done by the deputed will of the nation.
The fundamental laws of a State may withhold from the execu-
tive department the power of transferring what belongs to the
States, but if there be no express provision of that kind, the in-
ference is that it has confided to the department charged with
the power of making treaties a discretion commensurate with all
the great interests and wants and necessities of the nation.”’ ™

Mr. Cooley says: ‘“‘The President has power by and with the
consent of the Senate, to make treaties, provided two-thirds of
the Senators concur. The Constitution imposes no restriction
upon this power, but it is subject to the implied restriction that
nothing can be done under it which changes the Constitution of
the country or robs a Department of the Government or any of
the States of its constitutional authority.”’ ™

§ 137. Other expressions.—William Pinkney, in a speech in
the House of Representatives, speaking of the power conferred
to enter into treaties with foreign powers, said: ‘“‘Upon the ex-
tent of the power or the subjects upon which it may not, there is
as little room for controversy. The power is to make freaties.
The word ‘treaties’ is nomen generalissimum and will compre-
hend commercial treaties, unless there be a limit upon it by which
they are executed. It is the appellative, which will take in the

©# 1 Kent’s Commentaries, 161, 162, Constitutional Jurisprudence of the
cited with approval in Holden v. Joy, United States, p. 138.
17 Wall. 211, 21 L. ed. 523. To the ™ Constitutional Law, 3d ed., p.
same effect, see Duer’s Outlines of 117,
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whole species, if there be nothing to limit its scope. There
is no such limit. There is not a syllable in the context of the
clause to restrict the natural import of its phraseology. The
power is left to the force of the generic term and is therefore
as wide as a treaty-making power can be. It embraces all the
varieties of treaties which it could be supposed this government
could find it necessary or proper to make, or it embraces none.
It covers the whole treaty-making ground which this govern-
ment could be expected to occupy, or not an inch of it.

“‘It is a just presumption, that it was designed to be coextensive
with all the exigencies of our affairs. Usage sanctions that pre-
sumption—expediency does the same. The omission of any ex-
ception to the power, the omission of the designation of a mode
by which a treaty not intended to be included within it might
otherwise be made, confirms it.”’ ™

§ 138. Difference between delegation of treaty-making power
and legislative power.—Mr. Calhoun declared that there was a
striking difference between the manner of conferring the dele-
gation of the treaty-making and that of the law-making power.
The legislative powers vested in Congress are enumerated and
specified, while the langtiage relative to the treaty-making power
is general. ‘‘The reason,’”’ he says, ‘‘is to be found in the fact
that the treaty-making power is vested exclusively in the gov-
ernment of the United States; and, therefore, nothing more was
necessary in delegating it than to specify, as is done, the por-
tion or department of the government in which it is vested.
It was, then, not only necessary, but it would have been absurd
to enumerate, specially, the powers embraced in the grant.
Very different is the case in regard to legislative powers. They
are divided between the Federal Government and State Gov-
ernments; which made it absolutely necessary, in order to draw
the line between the delegated and reserved powers, that the
one or the other should be carefully enumerated and specified;
and, as the former was intended to be but supplemental to the
latter, and to embrace the comparatively few powers which

' Wheaton’s Life of Pinkney, 523, Hauenstein v. Lynham, 100 U. S. 483,
525, 526, cited approvingly by su- 25 L. ed. 628.
preme court of United States in
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could not be either exercised at all, or, if at all, could not be
so well and safely exercised by the separate governments of the
several States, it was proper that the former, and not the latter,
should be enumerated and specified. But, although the treaty-
making power is exclusively vested and without enumeration or
specification in the government of the United States, it is never-
theless subject to several important limitations.:

““It is, in the first plaee, strictly limited to questions inter alios;
that is, to questions between us and foreign powers which re-
quire negotiations to adjust them. All such clearly appertain
to it. But to extend the power beyond these, be the pretext what
it may, would be to extend it beyond its allotted sphere; and,
thus, a palpable violation of the Constitution. It is, in the next
place, limited by all the provisions of the Constitution which in-
hibit certain acts from being done by the governiment, or any
of its departments;—of which description there are many. It is
also limited by such provisions of the Constitution as direct acts
to be done in a particular way, and which prohibit the contrary;
of which a striking example is to be found in that which declares
that, ‘no money shall be drawn from the Treasury but in conse-
quence of appropriations to be made by law.” This not only im-
poses an important restriction on the power, but gives to Congress,
as the law-making power, and to the House of Representatives
as a portion of the Congress, the right to withhold the appro-
priations; and, thereby, an important control over the treaty-
making power, whenever money is required to carry a treaty
into effect;—-which is usually the case, especially in reference to
those of much importance. There still remains another, and more
important, limitation; but of a more general and indefinite char-
acter. It can enter into no stipulation calculated to change the
character of the government; or to do that which can only be
done by the Constitution-making power; or which is inconsistent
with the nature and structure of the government, or the objects
for which it was formed. Among which, it seems to be settled,
that it cannot change or alter the boundary of a State, or cede
any portion of its territory, without its consent. Within these
limits, all questions which may arise between us and other powers,
be the subject matter what it may, fall within the limits of the
treaty-making power, and may be adjusted by it.”’ 7

" 2 Calhoun’s Works, 132, 135.



135 TREATIES ARE COMPACTS. [§ 138

Mr. Rawle, after declaring that the nature and extent of the
treaty-making power received a full examination in the state
conventions, says: ‘‘The most general terms are used in the con-
stitution. The powers of congress in respect to making laws
we shall find are laid under several restrictions. There are none
in respect to treaties. Although the acts of public ministers,
less immediately delegated by the people than the house of
representatives, the president constitutionally and the senate,
both constitutionally and practically, two removes from the
people, are by the treaty-making power invested with the high
and sole control over all those subjects which properly arise
from intercourse with foreign nations, and may eventually effect
important interests home. To define them in the Constitution
would have been impossible, and therefore a general term could
alone be made use of, which is, however, to be scrupulously con-
fined to its legitimate interpretation. Whatever is wanting in
an authority expressed must be sought for in principle, and to
ascertain whether the execution of the treaty-making power can
be supported, we must carefully apply to it the principles of thea
Constitution from which alone the power proceeds.

“In its general sense, we can be at no loss to understand the
meaning of the word treaty. It is a compact entered into with a
foreign power, and it extends to all those matters which are gen-
erally the subjects of compact between independent nations.
Such subjects are peace, alliance, commerce, neutrality, and
others of a similar nature. To make treaties is an essential at-
tribute of a nation. One which disabled itself from the power of
making, and the eapacity of observing and enforcing them when
made, would exclude itself from the international equality which
its own interests require it to preserve, and thus in many re-
spects commit an injury on itself. In modern times and among
civilized nations, we have no instances of such absurdity. The
power must then reside somewhere. Under the articles of con-
federation it was given with some restrictions, proceeding from
the nature of that imperfeet compact, to congress, which then
nominally exercised both the legislative and executive powers
of general government. In our present Constitution no limita-
tions were held necessary. The only question was where to de-
posit it. Now this must be either in congress generally, in the
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two houses exclusive of the president, in the president conjurctly

with them or one of them, or in the president alone.”” 77

§ 139. Expressions of courts.—In many of the opinions of
courts in cases in which treaties have come before them for con-
struction, the broad extent of the treaty-making power is clearly
recognized. For instance, Mr. Justice Clifford observed: ‘‘Ex-
press power is given to the President, by and with the advice
and consent of the Senate, to make treaties, provided two-thirds
of the Senators present concur, and inasmuch as the power is
given in general terms, without any description of the objects
intended to be embraced within its scope, it must be assumed
that the framers of the Constitution intended that it should
extend to those objects which in the intercourse of nations had
usually been regarded as the proper subjects of negotiation and
treaty, if not inconsistent with the nature of our government,
and the relation between the States and the United States.””™

Mr. Justice Miller said: ‘‘A treaty is primarily a compact be-
tween independent nations. It depends for the enforcement of
its provisions on the interest and the honor of the governments
which are parties to it. If these fail, its infraction becomes the
subject of international negotiations and reclamations, so far
as the injured party chooses to seek redress, which may in the
end be enforced by actual war. It is obvious that with all this,
the judicial courts have nothing to do and can give no redress.
But a treaty may also contain provisions which confer certain
rights upon the citizens or subjects of one of the nations residing
in the territorial limits of the other, which partake of the nature
of municipal law, and which are capable of enforcement as be-
tween private parties in the courts of the country.’’ ™

“‘The power to make treaties with the Indian tribes is, as we
have seen, coextensive with the power to make treaties with
foreign nations. And it cannot be doubted that the treaty-mak-

7 Rawle’s A View of the Consti- in Holmes v. Jennison, 14 Pet. 569,

tution of the United States, 1st ed,,
p- 57, 2d ed., p. 64.

' Holden v. Joy, 17 Wall. 211, 21
L. ed. 534. See, to same effect, the
language of Mr. Chief Justice Taney

10 L. ed. 594.

® Edye v. Robertson, 112 U. 8.
580, 5 Sup. Ct. Rep. 247, 28 L. ed.
804.
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ing power is ample to cover all usual subjects of diplomacy

with different powers.”’ 80

§ 140. Extends to all proper subjects of negotiation.—‘‘That
the treaty power of the United States extends to all proper sub-
jects of negotiation between our government and the government
" of other nations is clear.”’ 8 Similar expressions may be found
in many cases in which, while the treaty-making power has never
been accurately defined, the wide field that it covers is fully

recognized.5?

® United States v. 43 Gallons of
Whisky, 93 U. 8. 188, 23 L. ed. 846.

® Geofroy v. Riggs, 133 U. 8. 258,
10 Sup. Ct. Rep. 295, 33 L. ed. 642.

2 ¢¢The people of the United
States, as one great political com-
munity, have willed that a certain
portion of the government, including
all foreign intercourse, and the public
relations of the nations, and all mat-
ters of a general and national char-
acter, which are specified in the Con-
- stitution, should be deposited in and
exercised by a national government;
and that all matters of merely local
interest should be deposited in and
exercised by the state governments.’’
Waite, C. J., dissenting. Keith v,
Clark, 97 U. 8. 476, 24 L. ed. 1071.

‘‘The United States are a sover-
eign and independent nation, and are
vested by the Constitution with the
entire control of international rela-
tions, and with all the powers of
government necessary to maintain
that control and to make it effective.
The only government of this country,
which other nations recognize or treat
with, is the government of the Union;
and the only American flag known
throughout the world is the flag of
the United States.”” Gray, J. Fong
Yue Ting v. United States, 149 U. 8.
711, 13 Sup. Ct. Rep. 1016, 37 L. ed.
905.

‘‘The United States is not omly a
government, but it is a national gov-
ernment, and the only government in
this country that has the character of
nationality. It is invested with
power over all the foreign relations
of the country, war, peace, and nego-
tiations and intercourse with other
nations; all which are forbidden to
the state governments.’’ Bradley, J.
Legal Tender Cases, 12 Wall. 555, 20
L. ed. 287.

‘‘While under our Constitution and
form of government the great mass
of local matters is controlled by local
authorities, the United - States, in
their relation to foreign countries
and their subjects or citizens are one
nation, invested with powers which
belong to independent nations, the
exercise of which can be invoked for
the maintenance of its absolute inde-
pendence and security throughout its
entire territory.”’ TField, J. The
Chinese Exclusion Case, 130 U. S. 604,
9 Sup. Ct. Rep. 623, 32 L. ed. 1068.

‘In ijts treaties and conventions
with foreign nations this government
is a wunit.”’ Brown, J. Downes v.
Bidwell, 182 U. S. 263, 21 Sup. Ct.
Rep. 770, 45 L. ed. 1097.

¢“The American states, as well as
the American people, have believed
a close and firm unioh to be essential
to the liberty and to their happiness.
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§ 141. Comments.—By the Constitution, the United States is
a sovereign and independent nation, and it is the only government
recognized by the Constitution as possessing a national charac-
ter, and to it are intrusted all the powers that relate to inter-
course with other nations. It is one nation, and in all treaties
which it makes, it is a unit. It is the will of the people of the
United States, as expressed in their Constitution, that that branch
of sovereignty which has to do with foreign intercourse, and the
relations that one nation bears to another, by treaty or interna-
tional law, should be vested in the national government. It is
the only government that is capable of managing the interests of
the American people, in foreign relations, while to the state gov-
ernments are left all matters of purely local interest. The na-
tional government, being invested with the powers that appertain
to independent nations, may, in dealing with foreign nations, ex-
ercise such powers as may be necessary for the maintenance of

its independence and security.

They have been taught by experience
that this Union cannot exist without
a government for the whole; and they
have been taught by the same experi-
ence that this government would be a
mere shadow that must disappoint all
their hopes, unless invested with large
portions of that sovereignty which be-
longs to independent states. Under
the influence of this opinion, and thus
instructed by experience, the Ameri-
can people, in the conventions of
their respective states, adopt the pres-
ent constitution.””’

¢“That the United States form, for
many, and for most important pur-
poses, a single nation, has not yet
been denied. In war, we are one
people. In making peace, we are one
people. In all commercial regula-
tions, we are one and the same people.
In many other respects, the American
people are cne; and the government
which is alone capable of controlling
and managing their interests in all
these respects, is the government of
the Union. It is their government,

and in that character they have no
other.’” Marshall, C. J. Cohen .
Virginia, 6 Wheat. 380-413, 5 L. ed.
259.

‘‘The treaty-making power vested
in our government extends to all
proper subjects of negotiation with
foreign governments. It can, equally
with any of the former or present
governments of Europe, make treaties
providing for the exercise of judicial
authority in other countries by its
officers appointed to reside therein.’’
Field, J. In re Ross, 140 U. 8. 463,
11 Sup. Ct. Rep. 897, 35 L. ed. 581.

‘“The subject of treaties ... . is
to be determined by the law of na-
tions.”’ TIredell, J. Ware v. Hyl-
ton, 3 Dall. 261, 1 L. ed. 568.

‘‘One of the ordinary incidents of
a treaty is the cession of territory.’’
Brown, J. De Lima v. Bidwell, 182
U. 8. 195, 21 Sup. Ct. Rep. 743, 45
L. ed. 1041.

¢‘ By the stipulations of a treatyare
to be understood its language and ap-
parent intention manifested in the
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§ 142. Views of Mr. Butler.—Mr. Butler, who has written a
valuable treatise on the treaty-making power of the United
States, states his belief to be that the government of the United
States is fully endowed with all the essential attributes of sov-
ereignty, and that he feels justified in expressing the follow-
ing opinion:

“First: That the treaty-making power of the United States,
as vested in the Central Government, is derived not only from
the powers expressly conferred by the Constitution, but that it is
also possessed by that Government as an attribute of sovereignty,
and that it extends to every subject which ecan be the basis -of
negotiation and contract between any of the sovereign powers of
the world, or in regard to which the several States of the Union
themselves could have negotiated and contracted if the Consti-
tution had not expressly prohibited the States from exercising
the treaty-making power in any manner whatever and vested that

power exclusively in, and expressly delegated it to, the Federal

Government,

instrument, with a reference to the
contracting parties, the subject-mat-
ter, and the persons on whom it is to
operate.’”’ Baldwin, J. United
States v. Arredondo, 6 Pet. 710, 8
L. ed. 547.

‘‘No one can doubt that a treaty
may stipulate that certain acts shall
be done by the executive; and others
by the judiciary.’’ Chase, J. Ware
v. Hylton, 3 Dall. 244, 1 L. ed. 568.

¢¢Y admit that a treaty, when exe-
cuted pursuant to full power, is valid
and obligatory, in the point of moral
obligation, on all, as well as on the
legislative, executive, and judicial de-
partments (so far as the authority of
either extends), which in regard to
the last, must, in this respect, be very
limited, as on every individual of the
nation, unconnected officially with
either; because it is a promise in
effect by the whole nation to another
nation, and if not in fact complied
with, unless there be valid reasons for

nencompliance, the public faith is
violated.”” Iredell, J. Ware v. Hyl-
ton, 3 Dall. 272, 1 L. ed. 568.

‘“This court is bound to give effect
to the stipulations of a treaty in the
manner and to the extent which the
parties have declared, and not other-
wise: We are not at liberty to dis-
pense with any of the conditions and
requirements of the treaty, or to take
away any qualification or integral
part of any stipulation, upon any
notion of equity or general conve-
nience, or substantial justice. The
terms which the parties have chosen
to fix, the forms which they have pre-
seribed, and the circumstances under
which they are to have operation, rest
in the exclusive discretion of the con-
tracting parties, and whether they be-
long to the essence or the model parts
of the treaty, equally give the rule to
judicial tribunals.’”’ Story, J. The
Amiable Isabella, 6 Wheat. 72, 5 L. ed.
191.
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‘“Second: That this power exists in, and can be exercised by,
the National Government, whenever foreign relations of any kind
are established with any other sovereign power, in regulating by
treaty the use of property belonging to States or the citizens
thereof, such as eanals. railroads, fisheries, public lands, mining
claims, ete.; in regulating the descent or possession of property
within the otherwise exclusive jurisdiction of States; in sur-
rendering citizens and inhabitants of States to foreign powers
for punishment of crimes committed outside of the jurisdiction of
the United States or of any State or territory thereof; in fact,
that the power of the United States to enter into treaty stipula-
tions in regard to all matters, which can properly be the subject
of negotiation between sovereign states, is practically unlimited,
and that in no case is the sanction. aid or consent of any State
necessary to validate the treaty or to enforce its provisions.

““Third: That the power to legislate in regard to all matters
affected by treaty stipulations and relations is co-extensive with
the treaty-making power, and that acts of Congress enforcing
such stipulations which, in the absence of treaty stipulations,
would be unconstitutional as infringing upon the powers reserved
to the States, are constitutional, and can be enforced, even though
they may conflict with State laws or provisions of State constitu-
tions.

“‘Fourth: That all provisions in State statutes or constitu-
tions which in any way confliect with any treaty stipulations,
whether they have been made prior or subsequent thereto, must
give way to the provisions of the treaty, or act of Congress based
on and enforcing the same, even if such provisions relate to mat-
ters wholly within State jurisdiction.”’ s

§ 143. Comments.—The treaty-making power must exist
somewhere. Power is divided between the federal and state gov-
ernments, and all power not granted is reserved to the people.
The United States is a nation, and the only sovereignty that
foreign powers can recognize. The constitution does not define
nor limit the kind of treaties that can be made. The treaty power
is in a measnre incidental to the war power, and under the neces-
sity for national preservation, or even for national benefit, many
things can be done that are not explicitly enumerated in the

5 ] Butler’s Treaty-making Power of the United States, p. 5, sec. 3.
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constitution. But, still, with all that, it cannot be said that the
treaty-making power is unlimited. What the limits are, no one
can correctly state, and it is possible that no treaty will ever be
made in which the power to make the treaty will be seriously
questioned. But if -there ever appears a clear case in which a
treaty conflicts with the Constitution, then either the Constitu-
tion or the treaty must govern, and there can be little doubt that
in such a case the treaty would yield to the Constitution. All
that can be safely said is that the treaty power is broad and
comprehensive, and extends to all matters of governmental con-
cern that do not conflict with the Constitution, which after all
is not saying much, as it still leaves open the question of what
is a conflict. But, happily, the question has never arisen, and it
is doubtful if it ever will.

§ 144. Panama canal zone.—A suit was commenced by a
citizen of Illinois to restrain the Secretary of the Treasury from
paying out money for the purchase of property for the con-
struction of a canal at Panama, from borrowing money-on the
credit of the United States, and from issuing bonds or making
any payments under the congressional act providing for the ac-
quisition of the property. The supreme court of the United
States said there were many objections to the bill. ‘‘Among
them are these: Does plaintiff show sufficient pecuniary interest
in the subject matter? Is the suit not really one against the
government, which has not consented to be sued? Is it any more
than an appeal to the courts for an exercise of governmental
powers which belong exclusively to Congress?’’ The court said
that it would not stop to consider these or similar objections,
but that its passing of them in silence should not be taken as
even an implied ruling against their sufficiency, but that it pre-
ferred to base its decision on the general scope of the bill
The contention was made that title was not acquired as had been”
provided by a prior act of Congress, by treaty with the Republic
of Colombia. The Republic of Panama seceding- from the Re-
public of Colombia was recognized as a nation by the President,
and a treaty with it ceding the canal zone was properly ratified.
Several acts were passed by Congress based upon the title of the
United States which it had acquired by a treaty with the Republic
of Panama. The court held that a subsequent ratification was
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equivalent to original authority, and that ‘‘It is too late in the
history of the United States to question the right of acquiring
title by treaty.’”” The title of the United States was not in any
manner affected because the treaty omitted some of the technical
terms used in ordinary conveyances of real estate, nor because
it failed to define the exact boundary of the canal zone, where
the description was sufficient for identification, and by the con-
current action of the two nations which alone were interested,
the boundaries had been practically defined.5*

§ 145. Right to attend public schools.—What rights have
alien children under treaty provisions to attend the publie schools
of a state and what power have the state or municipal authorities
to provide separate schools for the children of any particular
nationality, or to exclude them from the schools altogether?
These questions involve to the fullest degree the extent of the
treaty-making power of the United States on the one hand and
the police power or powers to regulate its own internal affairs by
the state on the other. This question recently arose in California,
and became the subject of diplomatic correspondence and negotia-
tion between the Department of State and the representatives of
the Empire of Japan, and finally resulted in the United States
commencing a suit in equity to enforce what were claimed to be
rights gnaranteed by a treaty.

§ 146. Treaty provisions.—The treaty of November 22, 1894,
bétween the United States and Japan provided, in the first
article:

‘‘The citizens or subjects of each of the two High Contracting
Parties shall have full liberty to enter, travel, or reside in any
part of the territory of the other Contracting Party, and shall
enjoy full and perfect protection for their persons and prop-

“‘In whatever relates to rights of residence and travel; to the
possession of goods and effects of any kind; to the sucecession
to personal estate, by will or otherwise, and the disposal of
property of any sort and in any manner whatsoever which they
may lawfully acquire, the citizens or subjects of each Contract-
ing Party shall enjoy in the territories of the other the same

# Wilson v. Shaw, 204 U. 8. 24, 51 L. ed. 351.
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privileges, liberties, and rights, and shall be subject to no higher
imposts or charges in these respects than native citizens or sub-
jeets or citizens or subjects of the most favored nation.’’

§ 147. Constitution and statutes of California.—The Consti-
tution of the state of California provides, in article 9:

“SecTioN 1. A general diffusion of knowledge and intelli-
gence being essential to the preservation of the rights and liber-
ties of the people, the Legislature shall encourage by all suitable
means the promotion of intellectual, scientific, moral, and agrieul-
tural improvement.’’

““Sec. 5. The Legislature shall provide for a system of com-
mon schools, by which a free school shall be kept up and sup-
ported in each district at least six months in every year, after the
first year in which d school has been established.

““Sgc. 6. The public school system shall include primary and
grammar schools, and such high schools, evening schools, normal
schools, and technical schools as may be established by the Legis-
lature, or by municipal or distriet authority. The entire revenue
derived from the State school fund and from the general State
school tax shall be applied exclusively to the support of the
primary and grammar schcol.”’

The public school system required by the Constitution is es-
tablished by statutes of California, which provide that the state
controller must each year ‘‘estimate the amount necessary to
raise the sum of seven dollars for each census child between
the ages of five and seventeen years in the said State of Cali-
fornia, which shall be the amount necessary to be raised by
ad valorem tax for the school purposes during the year.”’

The statutes also provide that the board of education of a city
. shall have authority ‘‘to establish and enforce all necessary rules
and regulations for the government and efficiency of the schools
[in that city] and for carrying into effect the school system; to
remedy truancy; and to compel attendance at school of children
between the ages of six and fourteen years, who may be found
idle in public places during school hours.’’

The Political Code, in the provision relative to schools, de-
clares: ‘“‘Every school, unless otherwise provided by law, must
be open for the admission of all children between six and twenty-
one years of age residing in the distriet, and the board of school
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trustees, or city board of education, have power to admit adults
and children not residing in the district, whenever good reasons
exist therefor. Trustees shall have the power to exclude chil-
dren of filthy or vicious habits, or children suffering from econ-
tagious or infectious diseases, and also to establish separate
schools for Indian children and for children of Mongolian or
Chinese descent. When such separate schools are established,
Indian, Chinese, or Mongolian children must not be admitted into
any other school.”’ %

§ 148, Resolution as to Japanese children.—On the 11th of
October, 1906, the board of education of San Francisco adopted
this resolution: ‘‘Resolved, That in accordance with Article X,
section 1662, of the school law of California, principals are hereby
directed to send all Chinese, Japanese, or Korean children to
the Oriental Public School, situated on the south side of Clay
street, between Powell and Mason streets, on and after Monday.
October 15, 1906.”’

By the school system thus established school privileges were pro-
vided for all resident children, resident as well as alien, and in
estimating the amount to be raised by taxation for school pur-
poses all resident children were included, as likewise the fund
for the support of the schools was to be secured by taxation upon
the property of all residents, including both aliens and citizens.
The law provided for the compulsory attendance of all resident
children, whether of aliens or of citizens, but under the resolution
of the board of education while free admission to schools in
the proximity of their homes to the children of resident aliens
of all other mnationalities was given, the children of Indians,
Chinese and Japanese were excluded from these schools. It is
true that the same character of education was given to the
Japanese children who might attend the Oriental school, but un-
less Japanese children should consent to attend such school or
should be forced to attend, they would be deprived of an edueca-
tion furnished by the government. It will be noticed that the
exclusion of Japanese children was confined to the primary and
grammar grades, but they were admitted to the higher grades.
The claim made by the government of Japan was that as the
children of resident citizens of other foreign countries were ad-

% Cal. Pol. Code, sec. 1662.
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mitted to the public schools, the exclusion of citizens of Japan
residing in the United States constituted a denial of the same
privileges, liberties and rights relating to the right of residence
as were accorded to the citizens or subjects of the most favored -
nation.
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§ 149. Debate in United States Senate.—The subject attracted
much attention throughout the United States, and was debated
ably both in the Senate 8 and the House of Representatives. In

® The resolution referred to in
the text was called up for debate
on December 12, 1906, and the fol-
lowing discussion took place.

¢“Mr. RAYNER. Mr. President,
the proposition covered by this resolu-
tion is to my mind a most important
one. The President has stated in his
message that the Federal Government
possesses some power in connection
with the subject-matter set forth in
the resolution, and that everything
within his power shall be dome and
all of the forces, military and civil, of
the United States, which he may law-

fully employ will be employed for~

that” purpose. It is very important
therefore that we should know, and
the country should know, and the
President should understand, whether
he has any power in the premises at
all, because it is quite a serious mat-
ter in view of the great calamity that
has lately befallen the city of San
Francisco for the President to con-
template the bombarding of the city
at this time, and to declare war
against the boards 'of county school
trustees of California, if there is no
justification or pretext upon which
such ferocious proceedings can be
undertaken.

‘‘With great respect and defererice
to the President, he is exercising a
great many functions — executive,

legislative, and judicial, lawful and

Treaties—10

unlawful, constitutional and unconsti-
tutional. If he is possessed of the
idea that he is the supervisor of all
of the public schools of the various
States of the Union, and he seems
to be impressed with this idea, be-
cause in the very last paragraph of
his message he recommends to Con-
gress the establishment of shooting
galleries in all of the large public
schools of the country, we must either
disabuse his mind of this fancy or
we must let him know that we agree
with him as to the omnipotence of his
jurisdiction. If he can take posses-
sion of the publie schools of Califor-
nia and compel the State to admit to
them Japanese students contrary to
the laws of California, he could with
equal propriéty send us an amend-
ment to the Santo Domingo treaty
and demand the admission of the
negro children of Santo Domingo into
the white schools of South Carolina or
of any other State of the Union. Of
course, if the people have come to the
conclusion that everything that the
President recommends is right, then
there is hardly any use in contesting
any of his propositions or recommen-
dations, and instead of conferring
upon him the power to give Congress
information of the state of the
Union, we might confer uporn him
the function of furnishing his own
peculiar views upon the entire state
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the Senate, Senator Rayner, of Maryland, on December 4, 1906,
introduced this resolution: ‘‘ Resolved, That in the opinion of the
Senate this Government has no right to enter into any treaty

of the universe and recommend-
ing any improvements or changes in
the general plan of creation that he
may deem expedient, from the eradle
to the grave. In fact, the President,
upon page 29 of his message, antici-
pates the cradle and makes a recom-
mendation upon the state of the
Union that tends to place in his hands
the establishment of the birth rate of
the country. Now, if we can only
supplement this function by giving
him complete jurisdiction over the
death rate we will then have a ruler
whose ubiquity is uncircumseribed and
whose unlimited possibilities are be-
yond the reach of human contempla-
tion.

‘T believe that there is a sufficient
residuum of common sense and inde-
pendent thought in the American peo-
ple to keep the Executive within the
prerogatives of his office and to let
him quietly and respectfully under-
stand that the Executive chair is not
exactly the place from which to de-
liver exhortations or -a course of di-
dacties upon either the natural rights
or the infirmities of the human race,
aud that in his messages and recom-
mendations he ought to confine him-
self to the functions prescribed by the
Constitution.

‘I desire to say, in passing, that 1
coincide with everything that the Pres-
ident says in praise of the people of
Japan. In the war between .Japan
and Russia my sympathies were en-
tirely with the Government of Japan,
and whatever he says in homor of its
marvelous race meets with my own
hearty commendation. I always
thought it was a great shame that

through the kindly and well-inten-
tioned offices of the President, Japan
should have been overpowered in the
conference room when she had been
victorious in every battle upon the
land and on the sea, and I think that
the dauntless courage and the almost
superhuman heroism, against over-
whelming odds, of her military and
naval forces is without a parallel
upon the pages of ancient or modern
history. I propose to discuss the
question under consideration entirely
outside of the particular -circum-
stances that environ it, upon general
grounds of constitutional law, and
certainly with no feeling of hostility
upon my part toward this wonderful
people with whom this controversy has
arisen.

‘‘THE TREATY WITH JAPAN——COMPARI-
SON WITH CHINESE TREATY.

‘“‘In my brief argument that I shall
address to this body I shall plant my-
self upon two propositions:

‘‘TFirst, that there is no provision
whatever in the treaty with Japan
that confers the right that the Presi-
dent speaks of, or gives to the Gov-
ernment of Japan the privileges that
it claims in connection with the public
school system of California or of any
other State. .

‘‘Becondly, the more important
question, if there was such a provision
in this treaty, or any other treaty con-
ferring this right, the treaty would
be void and without any authority up-
on the part of the United States to
make it, and in violation of the Con-
stitution and the treaty-making power
of the Government.
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with any foreign government relating in any manner to any
of the public school systems of any of the States of the Union;

and

‘¢ The first step that it is necessary
for me to take in this discussion is to
quote the provisions of the treaty with
Japan that have been held to be ap-
plicable to the subject in hand, the
ratifications of which treaty were ex-
changed by the respective Govern-
ments on the 21st of March, 1895. 1
wiu ask the Secretary kindly to read
those provisions. It will take but a
moment.

‘“The VICE-PRESIDENT. With-
out objection, the Secretary will read
as requested.

¢¢The Secretary read as follows:

¢¢ ¢ArTiCLE 1. The citizens or sub-
jects of each of the two nigh contract-
ing parties shall have full liberty to
enter, travel, or reside in any part of
the territories of the other contracting
party, and shall enjoy full and per-
fect protection for their persons and
property.

¢¢ “They shall have free access to the
courts of justice in pursuit and de-
fence of their rights; they shall be at
liberty equally with native citizens or
subjects to choose and employ lawyers,
advocates, and representatives to pur-
sue and defend their rights before
such courts, and in all other matters
connected with the administration of
justice they shall enjoy all the rights
and privileges enjoyed by native citi-
zens or subjects.

‘¢ ¢In whatever relates to rights of
residence and travel; to the possession

" of goods and effects of any kind; to
the succession to personal estate, by
will or otherwise, and the disposal of
property of any sort and in any man-
ner whatsoever which they may law-
fully acquire, the citizens or subjects

of each contracting party shall enjoy
in the territories of the other the same
privileges, liberties, und rights, and
shall be subject to no higher imposts
or charges in these respeets than na-
tive citizens or subjects or citizens or
subjects of the most favored mnation.
The citizens or subjects of each of the
contracting parties shall enjoy in the
territories of the other entire liberty
of conscience, and subject to the laws,
ordinances, and regulations, shall en-
joy the right of private or public exer-
cise of their worship, and also the
right of burying their respective coun-
trymen, according to their religious
customs, in such suitable and conve-
nient places as may be established and
maintained for that purpose.

‘¢ {They shall not be compelled, un-
der any pretext whatsoever, to pay
any charges or taxes other or higher
than those that are, or may be paid
by native citizens or subjects or eciti-
zens or subjects of the most favored
nation. )

*¢ ¢The citizens or subjects of either
of the contracting parties residing in
the territories of the other shall be
exempt from all compulsory military
service whatsoever, whether in the
Army, Navy, National Guard, or Mili-
tia; from all contributions imposed
in lieu of personal service; and from
all forced loans or military exactions
or contributions.’

‘¢ “ArricLE XIV. The high con-
tracting parties agree that, in all that
concerns commerce and navigation,
any privilege, favor, or immunity
which either high contracting party
has aetually granted, or may herecin-
after grant, to the Governmernt, ships,
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“ Resolved, further, That in the opinion of the Senate there is
no provision in the treaty between the United States and the
Government of Japan that relates in any manner to this sub-

citizens, or subjects of any other
State, ghall be extended to the Govern-
ment, ships, citizens, or subjects of the
other high contracting party, gratui-
tously, if the concession in favor of
that other State shall have been
gratuitous, and on the same or equiva-
lent conditions if the concession shall
have been conditional; it being their
intention that the trade and naviga-
tion of each country shall be placed,
in all respeets, by the other upon the
footing of the most favored nation.’

¢‘Mr. RAYNER. There is not a
clause or a line of this treaty that
contains by expression or intendment
the slightest reference to the public
school systems of any of the States
of the Union, or confers any rights
whatever upon the citizens of Japan
to enjoy the privileges of their pub-
lic educational institutions. There is
not a clause or a line, although I un-
derstand that the President has been
advised to the contrary, that, to the
professional mind, would admit of
such a construction. The most liberal
interpretation of any of its terms
does mot allow such an interpolation
or insertion to be made. The treaty
does not even contain the most-fav-
ored-nation clause, except in refer-
ence to the particular objects that are
therein specifically enumerated.

““If I have made a mistake upon
this point let some Senator upon the
floor or some of the President’s legal
advisers upon the treaty refer me to
the clause that carries with it such a
construction. Let the President eluci-
date his message upon this point and
give us the language in the treaty that
authorized him to state that he had

any power or jurisdiction over this
subject whatever. It cannot be done,
because here is the treaty, and no one
arises here to justify his construction
of it. If there is any decision in the
United States that holds that any of
the rights granted by the treaty carry
with them the privilege to the sub-
jects of Japan of even partaking of
the advantages of the educational sys-
tem of our States, let us have that de-
cision. I have examined them all very
carefully that relate to treaties and I
find no authority to sustain such a
proposition.

‘‘Now, let me call your attention to
a very peculiar circumstance, and that
is the Burlingame treaty, which was
made with China, because that does
contain such a provision. It is only
a few lines. The Burlingame treaty
with China, which was proclaimed on
February 5, 1870, has the following
provision in it:

‘¢ ‘ArticLe VII. Citizens of the
United States shall enjoy all the priv-
ileges of the public educational insti-
tutions under the control of the Gov-
ernment of China, and, reciprocally,
Chinese subjects shall enjoy all the
privileges of the public educational
institutions under the control of
the Government of the United States
which are enjoyed in the respec-
tive countries by citizens or sub-
jects of the most-favored nation.
The citizens of the United States may
freely establish and maintain schools
within the Empire of China at those
places where foreigners are by treaty
permitted to reside, and, reciproecally,
Chinese subjects may enjoy the same
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ject or in any way interferes with the right of the State of Cali-
fornia to conduct and administer its system of public schools in
accordance with its own legislation; and

privileges’ and immunities in the
United States.’ "

¢4 ¢Of the United States.” It does
not say ‘of the States,” but of the
United States.

‘¢‘Mr. BLACKBURN. That is a
distinction.

¢“Mr. RAYNER. I say that is a
distinetion. I am coming to that.
Nevertheless it contains a provision
that the Japanese treaty does not con-
tain. The Japanese treaty does not
give any rights to any public educa-
tional institution controlled by the
United States.

¢‘Now, as I was going to say, the
Japanese treaty contains no such pro-
vigion as this; and the favored clause
does not cover it. '

¢‘Mr. FORAKER. Mr. President—

¢“The VICE-PRESIDENT. Does
the Senator from Maryland yield to
the Senator from Ohio?

¢“Mr. RAYNER. T do.

‘Mr. FORAKER.  If it would not
interrupt the Senator, I would ask
him if he can state the respective
dates of "those two treaties?

““Mr. RAYNER. The Burlingame
treaty, February 5, 1870. The ratifi-
cations of the Japanese treaty were
exchanged by the respective govern-
ments on the 21st of Marech, 1895,
twenty-five years afterwards, and
there is not a word of it in this Japan-
ese treaty. The favored-nation claunse
does mnot cover it, because this clause
is restricted to the objects that are
specified in the treaty and no one of
these objects relates to educational
privileges; and even if there had been
a provision in the Japanesé treaty
similar to the ome in the Chiness

treaty, it would not apply to this
case, because the treaty with China
confers educational privileges in edu-
cational institutions under the control
of the Government of the TUnited
States, and neither the educational in-
stitutions of California mnor of any
other State of the Union are under the
control of the United States.

‘¢The educational institutions of the
States are not under the control
of the Government of the United
States, and therefore, by virtue of
this provision in this treaty, the Chi-
nese enjoy no privileges at all. There-
fore, if this clause had been incor-
porated in the Japanese treaty, as I
shall show a little farther on, it
would not cover the proposition we are
now discussing.

¢“Mr. FORAKER. Mr. President-—

‘“The VICE-PRESIDENT. Does
the Senator from Maryland yield
further to the Senator from Ohio?

¢‘Mr. RAYNER. I do.

¢“Mr. FORAKER. I wish to call
the Senator’s attention to the fact
that the United States Government
has no educational institutions as
such, and’ that immediately following
the ratification of the treaty with
Cliina, and ever since that, under the
clauses granting certain exceptions,
Chinese’ students have been entitled,
except as it has been modified by
treaty since, to come to this country
and seek education in the institutions
that are situated within the States
and are not at all under the control
of the United States Government.

¢‘Mr. RAYNER. There is no doubt
about that proposition. Any of the
States may admit any Chinese or Jap:
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““ Resolved, further, That it is the duty of the President of the
United States to notify the Government of Japan and notify any
foreign government with whom the question may arise that the

anese student or any other sort if they
choose. That is entirely within the
province of the State, but the ques-
tion here is a question of alleged dis-
erimination in the public school sys-
tem of California. Massachusetts or
any other State of the Union has a
perfeet right to admit any Chinese
or Japanese who want to come. That
does mot affeet the question, I re-
spectfully submit, that I am discuss-
ing. I absolutely deny that the ad-
mission of these students into the edu-
cational institutions of the State is in
compliance with and in furtherance of
the treaty.

‘1 might rest this entire subject
right here, because this is an end of
the elaim of Japan if the treaty does
not,” either by expression or intend-
ment, contain the controverted matter,
but I have arisen for a larger purpose
and a deeper inquiry; and inasmuch
as what has taken place here may
occur over and over again under the
treaty-making power of the United
States, I shall now proceed to the more
important proposition, and that is
that this Government has no power
under the Constitution of the United
States to make any treaty with any
foreign government covering the sub-
ject in question, or overriding the
legislation of any State of the Union
in connection therewith.

‘‘THE ISSUES INVOLVED IN THE CON-
TROVERSY.

¢¢Now, let me quote—because I

must say that to me it bas been the

most interesting subject in constitu-

tional law, at least that I have ever

examined or been interested in—the

sixth article of the Constitution. It
is not an academic discussion; it is
likely to occur over and over again
with all our oriental possessions, be-
cause if the President persists in his
purpose, the day will come when he
will demand that he has the right,
either under the treaty-making power
or under the amendments to the Con-
stitution, to exercise this privilege in
connection with the admission of for-
eign students into the public educa-
tional institutions .of the States.

‘“Now, one may read this article
of the Constitution without under-
standing it. Just read it. Let a
layman read it. It leaves an im-
pression upon the mind of every
man who has not studied the Consti-
tution that the treaty overrides the
reserved rights of the States when-
ever it comes in contact with them.
No matter how brilliant the lawyer
may be, no matter what his talents or
resources may consist of, I do not
care for the opinion of amyone who
has not thoroughly mastered and
analyzed the authorities upon this
subject and made the proper dis-
criminations between them:

¢¢ ¢This Constitution and the laws
of the United States which shall
be made in pursuance thereof, and all
treaties made or which shall be made
under the authority of the United

States—’

‘¢Now, that is the distinction that
the extreme school plants itself on
between these two  propositions.
When it speaks of laws, it says laws
which shall be made in pursnance of
the Constitution. When the Consti-
tution speaks of treaties, it says that
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public educational institutions of the States are not within the
jurisdiction of the United States, and that the United States has
no power to regulate or supervise their administration.”’

all treaties which shall be made under
the authority not of the Constitution,
but of the United States. I shall, T
think, demonstrate within a few
moments that there is no possible dis-
tinetion in the authorities between
these two clauses.

¢‘The sixth nrticle, which lies at
the bottom of this controversy, reads
partly as follows:

¢¢ ¢ ARTICLE VI. This Constitution
and the laws of the United States
which shall be made in pursuance
thereof, and all treaties made or
which shall be made under the author-
ity of the United States, shall be the
supreme law of the land, and the
judges in every State shall be bound
thereby, anything in the constitution
or laws of any State to the contrary
notwithstanding.’

¢“I plant myself firmly and unal-
terably upon the proposition that we
can make no treaty that violates any
of the provisions of the Constitution
of the United States, that the treaty-
making power in the sixth article
must be construed in pari materia
with all the other provisions contained
in the Counstitution, and if the treaty
comes in conflict with any of the limi-
tations of the instrument the treaty
must yield and the Constitution pre-
vail.

‘¢As a corollary of this proposition
I plant myself upon the doectrine
that any treaty that violates Article
X of the Constitution and infringes
upon the reserved rights of the States
which have not been delegated to the
General Government, and embraces
subjects that belong to the States,
and that are not necessary to carry

out the purposes of the Government
as defined in the Conmstitution, is ulira
vires and not within the capacity of
the Government to make.

‘41t is my opinion that this subject
involves one of the most interesting
problems that has ever been before
this bedy, and that the suggestion in
the message of the President, with
great respect to him, is pot of the
slightest value here, because in order
to arrive at a proper conclusion upon
this important inquiry it is necessary
to assiduously examine the great
mass of precedents, and authorities,
and decisions that have been rendered
upon the subject, and I am quite sure
that I am entirely within bounds
when I say that the President has not
undertaken this task.

¢¢THE SEVERAL SCHOOLS OF CONSTRUC-
TION.

‘“There are two separate schools
of construction upon the subject at
issue. These schools are professional
schools and schools of commentators
and text-writers upon the Constitu-
tion, and it is not entirely aceurate
to designate them as the respective
advocates of national and States’
rights systems.

‘“One of these schools claim that
the treaty-making power is an in-
herent element of sovereignty, and
though it is a conferred power in
the Constitution it would exist as an
essential attribute of this Govern-
ment without delegation, and that
when it is once delegated it need
not derive its authority from the
Constitution, and that whenever it
comes in conflict with the provisions
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§ 150. Position of the United States.—In the construction of
this treaty the first question that presented itself was as to the

extent of the rights included

of a State law or a State constitu-
tion, by the terms of Article VI of
the Constitution the treaty prevails.
Some of the adherents of this school
have proceeded to the most unfor-
tunate limits in their construction of
the treaty-making power, and have
held that this power is superior to
the Constitution and is not in any
manner governed by its inhibitions
or limitations.

*‘The second school stands upon
the doctrine that the treaty-making
power exists for the purpose of car-
rying out the purposes and objects
of this Government as prescribed and
defined by the Constitution, and that
no treaty is valid that violates the
Constitution or that under its pro-
visions surrenders the rights reserved
and belonging to the States.

““I am a disciple of the second
school, not alone as a party man, but
as a student of Constitutional his-
tory, and I proceed now to give the
reasons for the faith that is in mie.

““The most instructive step that I
can take in this discussion is to give,
in the language of their advocates,
the two standards that separate these
two poutical creeds, so that the dis-
tinguishing features between them
can bhe eclearly and fully compre-
hended and understood.

¢“Mr. Charles Henry Butler, the
present reporter of the Supreme
Court, and a man of great learning
and industry, in a valuable text-book
that he has written upon the treaty-
making power of the United States,
which I think is mainly wrong in the
conclusions that it reaches, but which
is full of the most interesting infor-

under the term ‘‘residence.’’

mation upon the subject, thus states
his own views and the views of those
who belong to the first school of
treaty-making ~power interpretation
that I bave referred to:

‘¢ ‘First. That the treaty-making .
power of the United States, as vested
in the central Government, is derived
not only from the powers expressly
conferred by the Constitution, but
that it is also possessed by that Gov-
ernment as an attribute of sover-
eignty, and that it extends to every
subject which can be the basis of ne-
gotiation and contract between any
of the sovereign powers of the world,
or in regard to which the several
States of the Union themselves could
have negotiated and contracted if the’
Constitution had not expressly pro-
hibited the States from exercising the
treaty-making power in any manner
whatever and vested that power ex-
clusively in and expressly delegated
it to the Federal Government.

¢¢ ¢{Second. That the power to leg-
islate in regard to all matters af-
fected by treaty stipulations and re-
lations is coextensive with the treaty-
making power, and that acts of Con-
gress enforcing such stipulations
which, in the absence of treaty stipu-
lations, would be unconstitutional as
infringing upon the powers reserved
to the States, are constitutional, and

.can be enforeed, even though they

may conflict with State laws or pro-
visions of State constitutions.

‘¢ ¢Third. That all provisions in
State statutes or constitutions which
in any way conflict with any treaty
stipulations, whether they have been
made prior or subsequent thereto,
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Aside from the question of the power of the government to pro-
vide by a treaty properly expressing the privilege for the ad-
mission of alien children to the public schools of a state, there

must give way to the provisions of
the treaty, or act of Congress based
on and enforcing the same, even if
such . provisions relate to matters
wholly within State jurisdiction.’

‘¢The tenets of the school in which
I have been trained are succinctly
stated in a masterly way by that em-
inent constitutional lawyer, the Hon.
John Randolph Tucker, in a report
that he rendered to the Forty-eighth
Congress, and which reads, in part,
as follows:

¢¢ ‘The language of the Constitu-
tion of the United States which gives
the character of ‘‘supreme law’’ to
a treaty, confines it to ‘‘treaties made
under the authority of the United
States.’”’ That authority is limited
and defined by the Constitution itself.
The United States have no unlimited,
but only delegated authority. The
power to make treaties is bounded
by the same limits, which &re pre-
seribed for the authority delegated
to the United States by the Constitu-
tion. To suppose that a power to
make treaties with foreign nations is
unlimited by the restraints imposed
on the power delegated to the United
States would be to assume that by
such treaty the Constitution itself
might be abrogated and the liberty
of the people secured thereby de-
stroyed. The power to contract must
. be commensurate with and not tran-
scend the powers by virtue of which
the United States and their Govern-
ment exist and aet. It cannot con-
tract with a foreign nation to do what
is unauthorized or forbidden by the
Constitution to be done. The power
to contract is limited by the power to
do. (3 Story on Const., see. 1501.)

¢¢+It is on this principle that a
treaty cannot take away essential lib-
erties secured Dy the Comstitution to
the people. The treaty power must
be subordinate to these. A treaty
cannot alien a State or dismember
the Umion, because the Constitution
forbids both.

‘¢ ‘In all such cases the legitimate
effect of a treaty is to bind the
United States to do what they are
competent to do and no more. The
United States by treaty can only
agree with another nation to perform
what they have authority to perform
under the constitutional charter
creating them. The treaty makes the
nezus which binds the faith of the
Union to do what their Constitution
gives authority to do. A treaty
made under that authority may do
this; all it attempts to do beyond
it is wltra vires—is null, and cannot
bind them.’

‘“In this admirable report and
careful review of the treaty-making
power Mr. Tucker remarks that—

‘¢ ‘If the treaty-making power ex-
tends to the limits that are claimed
for it by the advocates of an inherent
right, then a treaty may borrow
money, regulate commerce, coin
morey, establish post-offices, and pro-
vide for raising armies and navies of
the United States, and may thus an-
nul or paralyze all the powers of Con-
gress, and admit a foreign nation to
exact, with the alternative of war, a
compliance with these sweeping stipu-
lations in the internal government of
the people of the United States.’

"I am aware of the fact that some
of the conclusions reached by this
eminent statesman in this report have
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was the preliminary question Whetﬁer the right to attend the
primary schools was a right, liberty or privilege of residence
within the meaning of the language of the treaty, and whether the

been assailed at times, but I am also
aware of the fact that the main
proposition upon which he stands,
and from which I have quoted in the
first instance, has never been im-
peached nor impugned by any I'ederal
or State authority that I know of.

‘A TREATY CANNOT VIOLATE THE CON-
STITUTION.

‘I want to proceed one step
further in the particular point that
L am now discussing, and I desire
to address these remarks to the ex-
treme advocates of the doctrine of
an ‘unlimited treaty-making power.’

‘‘Let me take subsection 8 of see-
tion 9 of Article I of the Constitution
of the United States, which provides
‘that no title of nobility shall be
granted by the United States.” Is
there anyone here that believes e
would have the right in a treaty to
grant a title of nobility to the sub-
ject of a foreign government?

‘‘Subsection 4 of section 1 of Ar-
ticle II of the Constitution provides
‘that no person except a natural-born
eitizen . . . . shall be eligible to the
office of President, Does anyone
here believe that we could make a
treaty with a foreign power abrogat-
ing this section in its interests?

‘‘Article I of the amendments pro-
vides: ‘Congress shall make no law
respecting an establishment of re-
ligion or prohibiting the free exercise
thereof.” Is there anvone of the
opinion that we could make a treaty
with a foreign nation admitting their
subject to our shores, and then, in
the same treaty, provide that they

should: not have the privilege of exer-
cising their religious belief?

‘‘Mr. President, I am talking to
the extreme advocates of this doc-
trine. I am coming to the middle
class presently. I am taking now the
doctrine of the men who claim that
the treaty-making power is an inhe-
rent power, and is not circumsecribed
either by the delegated powers or by
the limitations or inhibitions of the
Constitution. I will come to the men
of more moderate views of the first
school in a few moments. I am
planting this argument now upon the
doctrine of Mr. Butler that the
treaty-making power is an inherent
power that is not governed or comn-
trolled at all by the Constitution of
the United States.

¢“Mr. BEVERIDGE. Mr. Presi-
dent—
““The VICE-PRESIDENT. Does

the Senator from Maryland yield to
the Senator from Indiana?

““Mr. RAYNER. Certainly.

““Mr. BEVERIDGE. Might not
the power be inherent in sovereignty
and at the same time be limited by
the Constitution?

‘“Mr. RAYNER. Never. It can-
not lie in grant and lie in sovereignty.
It must either lie in sovereignty or lie
in grant. There is no such thing as a
granted power under the Constitution

-carrying within its terms an inherent

and sovereign power. I utterly deny
the suggestion of the Senator from
Indiana. Whatever inherent powers
exist have been merged forever in
the granted powers of the Constitu-
tion. I will give the Senator in a
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order of the board of education directing that Japanese children
should be sent to the Oriental school, and directing that they
should be excluded from the ordinary schools provided for other

few moments any number of authori-
ties on that from the Supreme Court
of the United States that these two
powers cannot exist together. It
must be either one or the other.

“Mr. BEVERIDGE. That was
not my question, although I am happy
to hear the Senator upon that.

¢“Mr. RAYNER. Then I misun-
derstood the Senator.

¢Mr. BEVERIDGE. The question
was, Might not the power be inherent
in sovereignty and at the same time
be limited by the prohibitions of the
Constitution?

¢““Mr. RAYNER. There is not an
inherent power in the Government of
the United States, because the Gov-
ernment of the United States is not
a government of inherent powers. I
deny that the Government of the
United States has any inherent powers
save the power to exist and to per-
petuate itself, except the powers con-
tained in the Constitution of the

United States, and while it might be

inherent and still limited, the fact is
it is not inherent. That answers the

question.

¢““Mr. CARMACK. Mr. Presi-
dént—

““The VICE-PRESIDENT. Does

the Senator from Maryland yield to
the Senator from Tennessee?

“Mr. RAYNER. I do.

¢‘Mr. CARMACK. T wish to sug-
gest to the Senator from Maryland
that each of the States prior to
the formation of the Comstitution of
the United States possessed this
treaty-making power, and that the
General Government possesses it now

only by reason of its delegation by
the States. ’

‘‘Mr. CULBERSON. The
possessed it inherently.

‘‘Mr. CARMACK. They possessed
it inherently; and the General Gov-
ernment gets it by delegation from
the States.

f¢Mr. RAYNER. I was coming to
that proposition in a moment. I
think the Senator from Tennessece
states that proposition a little too
broadly—that is, that the States
granted to the United States all the
powers they possessed.

‘“‘Mr. CARMACK. I did not say
that.

¢* Mr.

States

RAYNER. I beg pardon.

T understood the Senator to say that

the States had granted to the United
States all’ the treaty-making power.

¢‘Mr. CARMACK. No; I did not
mean that; but all the powers the
General Government possesses in that
respect are derived from the grant
by the States—

¢¢Mr. RAYNER. Undoubtedly.

¢“Mr. BEVERIDGE. We cannot
hear a word over here of what is
being said on the other side of the
Chamber.

‘‘Mr. CARMACK. That all the
treaty-making power was in the States
prior to the formation of the Con-
stitution. Each State possessed the
treaty-making power. When  the
Constitution was formed the States
delegated to the General Government
the treaty-making power, and the
treaty-making power possessed by the
General Government is measured by
the extent of that delegation.
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children, constituted a deprivation of that right, liberty or privi-

lege.

But putting by these questions, which relate only to the mean:
ing of the terms, the fundamental question arises: If the treaty

“‘Mr. FULTON. May I ask the
Senator from Tennessee |Mr. Car-
mack] a questiont

‘‘“The VICE-PRESIDENT. Does
the Senator from Maryland yield to
the Senator from Oregon?

‘‘Mr. RAYNER. I wish the Sena-
tor would ask me the question.

““Mr. FULTON. Then I will ask
the Senator if that delegation of
power to the General Government,
when exercisable, is nevertheless not
restricted by the prohibition on the
General Government contained in the
Federal Constitution?

‘‘Mr. RAYNER. Mr. President, I

am coming to the argument of that

question in a moment and am going
to quote authorities right upon that
point. I hope the Senator will listen
to what I shall say, which, I think,
will answer his inquiry.

‘¢TI want, first, to say something in
reference to the suggestion of the
Senator from Tennessee [Mr. Car-
mack]. Of course, the Senator from
Tennessee recollects that in the Arti-
cles of Confederation it was provided
that o treaty should be made unless
nine of the States consented; but the
suggestion made by the Semator is
absolutely correct as to the proposi-
tion upon which I stand, that all
powers of the Constitution—the
treaty-making power and very other
power—are derived from the powers
given by the States. Of course, I
cannot admit that they have given
all their treaty-making power, be-
cause they have only given the treaty-
making power in counection with the
delegated power, although the State

itself has no right to make a treaty
under the Constitution. While I can-

‘not admit that the States gave all

their treaty-making power, I will un-
doubtedly admit that the States gave
every treaty-making power that was
necessary for the purpose of carrying
out the delegated powers of the Con-
stitution, and there are no other
powers necessary.

¢‘Mr. BEVERIDGE. Will the
Senator allow me? -

“‘Mr. RAYNER. In a moment. I
have examined, I think, every treaty
in existence between this Government
and every other government, and I
can—though I do not propose to do it
now, because it would take too much
time—but I can now show, and I am
willing to trace every subject-matter
in those treaties ever made with any
foreign government to some delegated
power contained in the Constitution
of the United States. I challenge the
Senator from Indiana to point me to
a single case that will show this Gov-
ernment has ever made a treaty passed
upon by the courts, and held to be
valid by the courts, that was not for
the purpose of carrying out the dele-
gated powers of the Constitution con-
ferred upon the United States.

‘“Mr. BEVERIDGE. Mr.
dent—

‘“Mr. RAYNER. Let me give one
more quotation, and then I will yield.
Section 1 of Article XIIT of the
amendments to the Comstitution pro-
vides that—

¢¢ ‘Neither slavery nor involuntary
servitude, except as a punishment for
crime whereof the party shall bave

Presi-
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was to be construed as the Japaneée government contended,
or if a treaty should be made in which the United States under-
took by direct words to provide for the admission of alien chil-

been duly convicted, shall exist within
the United States or any place subject
to their jurisdietion.’

‘“Is this an inherent power? Is
there any power under the treaty-
making power, except the power to
carry out the delegated powers of the
United States? According to Mr.
Butler and the various lecturers upon
the revised edition of the United
States Constitution, who agree with
him, it is claimed that the power is
not bound by the limitations of the
Constitution. I ask, is there anyone
here who believes that we couvld have
put a provision into the treaty of

Paris providing for a system of slav-

ery in the Philippine Islands? If it
is an inherent power, if it does not
depend upon the delegated powers, if
it is a sovereign powér beyond and
above the Constitution, then ‘we can
violate every article in the Constitu-
tion, and there would be no inhibition
upon us at all from violating this
particular provision and instituting
or continuing, as I believe we have
done anyway in a portion of the
Philfppine Islands—the Senator from
Indiana will know more about that
question than T do—the system of
slavery that exists in & certain por-
tion of those islands.

““Mr. BEVERIDGE. I want to
ask the Senator a question before he
leaves that subject.

“The VICE-PRESIDENT. Does
the Senator from Maryland yield to
the Senator from Indiana?%

¢¢Mr. RAYNER. Certainly.

¢“Mr. BEVERIDGE. It was
rather an interesting statement the
Senator made, that he did not com-

cede that the States had delegated
away all of their treaty-making
power. Under section 10 of Article
I of the Constitution, what part of
the treaty-making power does the
Senator think any State has?

‘‘Mr. RAYNER. No State has any
treaty-making power except as pro-
vided in the Constitution. The States
have delegated to the Federal authori-
ties all the treaty-making power that
it is necessary for the Government to
have in order to carry out the dele-
gated powers of the Constitution.

‘‘Mr. BEVERIDGE. I understood
the Senator to say a moment ago, in
answer to the Senator from Tennessee
[Mr. Carmack], that he did not con-
cede that the States had parted with
all of their treaty-making powers. I
merely call his attention to section 10
of Article I of thé Constitution.

“Mr. RAYNER. T said the Con-
stitution prohibits the States from
making a treaty.

¢Mr. BEVERIDGE. Certdinly.

“Mr. RAYNER. The Federal
Government can make every treaty,
and the Stdtes have given the Govern-
ment the right to make every treaty
that is necessary to carry out its
delegated powers, and you must take
the treaty-making power in pari ma-
teria with the delegated powers that
are given to the Government. I can-
not make it any plainer than that.
I will give you what Mr. Adams says
on that presently, and a number of
your friends and some of my
friends—Mr. Jefferson and others—
and, I think, you will agree with me.
I have stated the proposition almost
in their identical language. I say
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dren to the public schools without discrimination, had the
United States power to make such a treaty which should be para-

mount to the laws of a state?

that the States have given to the
Federal Government the right to make
treaties, but they have only given it
the right to make such treaties as
carry out the delegated powers of the
Constitution, and they have never
given it the right to make any treaty
that interferes with the reserved rights
of sovereign States acting within
their own borders.

‘‘Mr. BEVERIDGE. Then I un-
derstand the Senator does not con-
tend that the States have reserved to
themselves at all any portion of the
treaty-making power. That is made
clear.

““Mr. RAYNER. Look at the Con-
stitution; that settles the rights of
the States. The Government can
make any treaty that carries out the
purpose of the Government. My ar-
gument is that you must take the
treaty-making powers together with
the delegated powers, and you can-
not construe one independently with
the other.

¢‘Mr. FORAKER. Mr. President—

‘“The VICE-PRESIDENT. Does
the Senator from Maryland yield to
the Senator from Ohio?

‘‘Mr. RAYNER. I do.

““Mr. FORAKER. I only want to
remark, if T may be permitted to do
so, that the result of the Senator’s
contention, as I understand, is that
that part of the old treaty-making
power which the States originally pos-
sessed has become dormant or has
been, by the provisions of the Consti-
tution, placed in abeyance, does mnot
belong to anybody, and cannot be ex-
ercised by any governmental authority
anywhere.

It was contended by the United

‘“Mr. RAYNER. The Senator
from Ohio evidently has misunder-
stood me. I will state the proposition
over again. '

¢“Mr. FORAKER. I hope the Sen-
ator will not—

‘‘Mr. RAYNER. I want to answer
the Senator’s observation. There is
no dormant power anywhere, because
the Government of the United States
contains the full treaty-making power
for the purpose of carrying out all of
its delegated powers, and there is no
dormant power any place under the
Constitution. Every power under
treatics necessary to perfect the dele-
gated powers has been parted with by
the States, and the States have parted
with their treaty-making power, but
I repeat again that the treaty-making
power must be construed in pari ma-
teria with the delegated powers.

‘“Mr. BACON. Will the Senator
permit me a moment?

‘‘The VICE-PRESIDENT. Does
the Senator from Maryland yield to
the Senator from Georgia?

“‘Mr. RAYNER. Yes.

¢“Mr. BACON. In connection with
his suggestion as to whether or not
the powers are dormant, I wish to call
the attention of the Senator to the
fact that the Constitution does con-
template that there may be questions
in which a State may be interested
and which may require a compact or
a treaty which are not Federal ques-
tions; but its exercise of any power
in connection with that is restricted
and made dependent upon the consent
of Congress. I will read the section
to which I allude as illustrative of the
question propounded by the Senator
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States that the treaty with Japan did not declare the authority of
the United States to compel a state to establish or maintain a sys-
tem of public schools or to admit alien residents to its schools, but

from Ohio in cennection with the con-
tention of the Senator from Mary-
land. Article 1, section 10, para-
graph 3, of the Constitution, to be
found on page 201 of the present edi-
tion of the Constitution and Manual,
reads as follows:

¢‘ {No State shall, without the con-
sent of Congress, lay any duty of ton-
nage, keep troops, or ships of war in
time of peace, enter into any agree-
ment or compact with another State,
or with a foreign power, or engage in
war, unless actually invaded, or in
such imminent danger as will not ad-
mit of delay.’ ’

‘“1f the Senator will pardon me
just a moment, the point in connec-
tion, I think, with the subject under
discussion is illustrative of the fact
that it was in the contemplation of
the Constitution that there were sub-
jeets-matter possible of compacts or
treaties in which the States might be
directly interested and which did not
relate to the General Government in
its Federal capacity, but which sub-
jects were in their treatment by the
States or in dealing with by the
States so restricted that there could
be no action with reference thereto
unless Congress should consent; in
other words, that there were questions
which could be and properly would be
the subjects-matter of treaties inter-
esting the States directly, but which
were subsidiary entirely to the gen-
eral power of the Government and re-
quired to be subject to its supervision.

¢“Mr. RAYNER. Mr, President, I
was coming to that in a moment.
While I am quite willing to submit
to any interruptions, I think there

will be plenty of questions to ask
me when I get into the cases.

‘¢‘Mr. CULBERSON. Will the
Senator allow me just to read another
section of the Constitution which will
clear up this particular matter?

‘‘The VICE-PRESIDENT. Does
the Senator from Maryland yield to
the Senator from Texas?

‘‘Mr. RAYNER. I was going to
read all of those sections, I will say
to the Senmator. I have the clause in
mind to which he refers.

¢‘Mr. CULBERSON. What clause
is it?
¢“Mr. RAYNER. There are three

clauses I was going to read from the
Constitution. The first clause is in
relation to the right of the President
and the Senate to make a treaty; the
second clause the Senator from Geor
gia [Mr. Bacon] has read, and the
third clause is the clause prohibiting
a State from making a treaty.

¢¢Mr. CULBERSON. That is the
one I desired to read.

““Mr. RAYNER. Do not misun-
derstand my purpose. I am willing
that the Senator should interrupt me.

““Mr. CULBERSON. It is very
pertinent, Mr. President, I think, in
this connection, and it would be well
to read it. It is section 10, Article I,
of the Constitution, which declares:

¢ {No State shall enter into any
treaty, alliance, or confederation.’

‘“Mr. BEVERIDGE. That is the
section to which I specifically called
the Senator’s attention a moment ago
when the Senator ventured the re-
mark that the States had not parted
with all their treaty-making power.
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it was asserted by the United States that it could by treaty
assure to the resident citizens of another nation a treatment and
enjoyment of rights and privileges equal to those afforded to the

““Mr. RAYNER. Do not let the
Senator from Indiana misunderstand
that proposition. Do not let us get
him wrong—

‘‘Mr. BEVERIDGE. No.

“‘Mr. RAYNER. Because I under-
stand the Senator delivered a lecture
on that subject, and while I am
against the lecture, I do not want the
Senator from Indiana to misconstrue
what I have said on this subject. I
say, again and again, the States have
granted to the Federal Government
all their treaty-making powers that
are necessary to carry out the pur-
pose of Government as constituted by
the Constitution. That is the exact
language of Mr. Jefferson, and I can-
not improve on it. It has never been
improved on, except by Mr. Butler,
who says Jefferson has been reversed.
Jefferson has never been reversed by
anybody except Mr. Butler, and I
will take Jefferson against my friend
and the distinguished reporter of the
Supreme Court on that subject.

‘“This brings me right down to the
precise point involved in this discus-

sion, and that is to the temth article’

of the amendments, which reads as
follows:

‘¢ “ARTICLE 10. Tbe powers not
delegated to the United States by the
Constitution, nor prohibited by it to
the States, are reserved to the States,
respectively, or to the people.’

‘‘Have we a right to violate the
Constitution of the United States and
incorporate in a treaty powers not
delegated to the United States, pow-
ers that are not necessary and proper
for carrying into execution the pow-

ers that are delegated, and barter
away the privileges and rights re-
served to the States respectively by
virtue of the instrument and of the
tenth amendment thereto that I have
just referred to? The power of a
State to regulate its public school
system is clearly among its reserved
powers. Have we, therefore, a right
to provide in a treaty that the citizens
of foreign lands shall possess privi-
leges in the public schools of the
States that are prohibited either by
the Coustitution or by the laws of the
State in which they are claimed? If
weé can, in defiance of the laws and
constitution of a State incorporate
any such provision in a treaty so as
to bind the State, then we can un-
doubtedly deprive the State of every
reserved right that it possesses, and
rescind and annul its laws and its con-
stitution whenever they come in con-
flict with the treaty-making power.
I trample upon this appalling doe-
trine. If ever such a deformity as
this should creep into our judicial de-
cisions it would disfigure the Consti-
tution to such an extent that its
features would no longer be capable
of recogmition. It would annul the
charter; it would frustrate the inten-
tion of the men who framed it; it
would undermine the entire frame-
work of the instrument, and it would
convert us from a constitutional gov-
ernment into a dictatorship, with the
States in abject servitude to Federal
power, and with the Executive in prac-
tical control of the destinies of the
Republie.



161

POSITION OF THE UNITED STATES.

[§ 150

citizens of any other foreign nation. Under this view, if a state
should see fit to extend privileges to alien residents as well as
to citizen residents, the state will not be allowed to discriminate
against the citizens of that country with which the treaty has

‘“THE LEADING AUTHORITIES UPON THE
SUBJECT.

‘I want now to go over the cases.
I know it is monotonous in the Sen-
ate to read cases, and I will not read
them, because I think I can recollect
them. There are two lines of cases.
The first line is made up of the three
cases of Ware v. Hylton (3 Dallas,
199), [1 L. ed. 568)], the case of
Chirac v. Chirac, from my own State
(2 Wheaton, 259), [4 L. ed. 234], and
a cage in Virginia, Fairfax v. Hun-
ter (7 Cranch, 603), [3 L. ed. 453].

‘‘Ware v. Hylton is the great case
" that is quoted against the proposition
that I am arguing here now. That
case ‘was argued by Marshall. It was
‘the -only case that Marshall ever
ai‘gued in the Supreme Court of the
United States. It was decided by
Justices Chase, Patterson, Cushing,
Wilson, and Iredell, and the case
covers 100 pages. Let me see if I
can give it in a few words.

“‘Virginia had confiscated the debts
of all British creditors. After the
Revolution Congress made a treaty
with Great Britain providing that
British subjects should have the right
to prosecute their claims in the courts
of the United States without impedi-
ments. There was a conflict between
the act of Virginia confiscating the
debts of British subjects and the
treaty of the United States giving
British subjects without impédiment
the right to sue, The United States
courts held that the treaty prevailed
and that the laws of the State of
Virginia were in conflict with it and
were void. I give you that case in a

Treaties—11

very short compass, I want to take
the cases of Fairfax v. Hunter and
Chirac v. Chirac. :

‘‘Mr. MALLORY. Mr.
dent—

‘‘The VICE-PRESIDENT. Does
the Senator from Maryland yield to
the Senator from Florida?

““Mr. RAYNER. Certainly.

¢‘Mr. MALLORY. In the case of
Hylton v. Ware the Supreme Court
expressly declined to give an opinion
as to whether a treaty could override
the Constitution.

‘‘Mr. RAYNER. I am coming to
that in a minute. I have not finished
with Ware v. Hylton. I have had
Ware against Hylton in my mind for.
pretty mearly forty years now, and I
am going to finish with it in forty
seconds, if I can. It occupies a hun-
dred pages in the reports; so I do
not intend to read it.

‘I am coming now to the other
cases in the first line. Maryland
passed a law, and so did Virginia,
that aliens could not hold property.
The Government made a treaty with
France that aliens could hold prop-
erty in the United States. The laws
of Virginia and Maryland came into
conflict with the treaty, and the Su-
preme Court of the United States held
that the treaty prevailed. Those are
the two cases that are cited to sus-
tain the proposition that Mr. Butler
is contending for and against the
proposition that I am advocating. I
want to say ome word about those
cases. The treaty referred to in Chirac
v. Chirac and in Ware v. Hylton was
made under the Articles of Confedera-

Presi-
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been entered into. If the state grants privileges to the citizens
of one foreign country, it cannot deny to the citizens of another
country such privileges.” It was not contended that the state
was obligated to supply edueation, but that if a state did choose

tion. It wasnot made under the Consti-

tution at all. If you will look at the
sixth afticle of the Constitution, you
will see that it ratifies all treaties
that have been made. This was one
of the treaties that it ratified, be-
cause it was a treaty under the Arti-
cles of Confederation, and, further-
more, Justice Cushing, in uniting in
the opinion of the court, says that
Virginia was a party to the treaty,
and being a party to the treaty she
could not abrogate her own act, and
she was estopped by having partici-
pated in it and having been a party
to it. We all recollect that under the
Articles of Confederation it was neec-
essary that nine States should as-
sent to a treaty before it became ef-
fective. .

‘‘Let me get to the second line of
cases, which the Senators from the
Pacific coast will recollect without my
going into details. Both California
and Oregon passed laws in reference
to this question. California passed a
law that no Chinese laborers should be
employed by any -corporatiom, and
Oregon passed a law that Chinese la-
borers should not be employed upon
the public works of that State. The
question came up under the Chinese
treaty—and the cases are reported in
5 and 6 Sawyer; they are circuit court
cases—the question came up under
the Chinese treaty, Does the treaty
prevail or does the law of California
and the law of Oregon prevail? Is
the law of California a valid law
which provides that no Chinese la-
borer shall be employed by any cor-
poration in the State of Californiat

Is the Oregon law a valid law which
provides that no Chinese laborer shall

be employed upon any public works

in Oregon? The Supreme Court said
no. Why? Because, they held, the
treaty having provided that Chinese
at that time should have the right to

live here, that the right fo live here

carried with it the right to labor
bere; that a man cannot live without
earning a living; that if we had the
right by treaty to give them the privi-
lege of coming here, the treaty by
intendment and construction carried
with it their right to earn a living;
but the court never touched upon the
reserved rights of the States.

‘‘Now, I want to take up the last
case I am going to quote on the other
gside of this subject, because I want
to argue it fairly. I come now to
the decision in 92 United States, that
most unfortunate decision of the Su-
preme Court of the United States. It
does not trench at all upon the argu-
ment I am now making., California
provided that no woman of ill-repute
should come into the ports of Cali-
fornia. That is the Freeman case
(92 U. 8.). What did the Supreme
Court decide there? As the Senator
from Wisconsin knows, they did what
they had never done before. They
went back of that statute. They

‘never construed the statute according -

to the language of the statute, but
they held that California intended, by
that provision of her law, to exclude
Chinese women, although there was
not a word said about Chinese women
or women of any other race. It was
one of those peculiar cases in which
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to supply education as a governmental function, it could not
discriminate, and that while the state was at liberty to maintain
a school system or not, yet if it did provide such a school system,
the schools of which alien children generally were permitted to

the Supreme Court of the United
States has gone into the motives of
a State legislature in otder to de-
termine the validity of her statutes.
BRut, Mr. President, when they come
to decide that case they never touched
upon the reserved rights of the State.
If you will examine the Freeman
case you will see that the Supreme
Court held in that case that it was a
regulation of commerce, and that Cali-
fornia had passed a statute violat-
ing that article of the Constitution
which gives the Congress of the
United States the right to regulate
commerce with foreign nations.
¢‘Now I want to give my cases.” I
. eould >give numbers of other cases,
but before I give my cases, I wish to
read one or two extracts from this
author whom I have quoted here upon
several occasions, to show how he con-
tradicts himself upon this point, and
how, when he is arguing against him-
self, he is finally forced to the con-
clusion that he has made a mistake,
and that you can not make a treaty
which interferes with the reserved
rights of the State; and the only
question to his mind is whether it is
a reserved right of the State. If it
is once settled that it is, when you
once admit it is a reserved right of
the State, then it cannot come within
the treaty-making power, because you
can no more violate article 10 of the
Constitution than you can violate any
other article of the Constitution in

connection with ' its inhibitions and"

limitations.
““Let me read a very peculiar pas-
sage from this author against him-

self. I am quoting now from a hos-
tile authority to substantiate the
propositions for which I am contend-
ing, because 1 have the most eminent
authorities in the country to sustain
the propositions upon which I stand.
¢“I read from page 31 of Butler on
the Treaty-Making Power, a most in-
teresting book. If it were mnot all
wrong on this point it would be the
most valuable book upon the subject
that we have in the United States.
Upon page 31, section 344, of this
work we find the statement which I
shall read, made by my friend, Mr.
Butler, whom I know personally very
well, and of whom I think very
highly, and I do not intend that any
criticism of .mine upon his work shall
in the slightest degree reflect upon
his great industry and talent as a law-
yer and as an author. He repre-
sents the same school that my friend
the Senator from Indiana represents
~—the school that believes that we are
a government of inherent sovereignty.
‘¢ ‘Sec. 344.  State statutes upheld;
Chinese laundry cases.—It must not be
presumed, however, that the Federal
courts have always interfered to pre-
vent State action in regard to mat-
ters which are wholly under their con-
trol, and that they have used the
treaty-making power as an excuse for
interfering in their internal af-
fairs. In 1885, the same learned jus-
tice of the Supreme Court who had
declared the San Francisco queue or-
dinance invalid sustained a municipal
ordinance of San Francisco imposing
certain regulations and restrictions
upon laundries, and which was as un-
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attend, it could not exclude the alien children of any particular

nation enjoying treaty rights.

In other words, the provision of

the treaty placed no obligation upon the state, was in no sense
compulsory, but was negative and prohibitory.

doubtedly aimed direetly at the Chi-
nese as the queue ordinance had been.

The Supreme Court held, however, -

that the regulation of laundries was a
matter which came within the right
of the municipality, and that treaty
stipulations as to rights to live and
labor should not be used to prevent
the proper enforcement of municipal
regulations.’

¢“Upon page 56 we find the follow-
ing statement:

¢¢ ‘The Supreme Court has, in re-
gard to treaties, as it has in regard
to Federal statutes, ever kept in view
the exclusive right of States to regu-
late their internal affairs.’

““Upon page 350, section 455, we
find this remarkable statement from
the same author, which seems to be in
direct conflict with almost every other
statement that he has made in this
valuable work upon this subjeect:

‘¢ ¢{Sec. 455. Power must be lim-
ited, as no unlimited powers exist.’

‘‘He has been arguing in 454 sece-
tions that unlimited powers exist, and
when he comes to the four hundred
and fifty-fifth section he says the pow-
ers must be limited, as no unlimited
powers exist; and in order to apol-
ogize for the remarks he has made
in the antecedent sections he goes
on to say:

‘¢ tAfter perusing the foregoing
chapters the reader may think he is
justified in presuming that the au-
thor does not consider that there are
any limitations whatever on the treaty-
making power of the United States,
either as to the extent to or subject-

matter over which it may be exer-
cised.’ )
¢“I should think we were justified

in presuming so when he has argued

that question in the sections which
have preceded this section.

¢‘Then says the author:

¢¢ ‘Such, however, is not the case;
the fact that the United States is a
constitutional government precludes
the idea of any absolutely unlimited
power existing.’

‘‘He has never said that before.
He continues: ’

¢¢ {The Supreme Court has declarea
that it must be admitted as to every
power of society over its members
that it is not absolute and unlimited;
and this rule applies .to the exer-
cise of the treaty-making power, as it
does to every other power vested in
the Central Government. The ques-
tion is hot whether the power is lim-
ited or unlimited, but at what point
do the limitations begin.’

¢¢If the author had said that in the
first section, it would have saved him
the trouble of writing the greater
part of his book.

‘‘Now, Mr. President, let me come
to the citation of my cases, and I
will finish them very briefly, al-
though it is a subject very difficult to
cover in the space I am devoting to it.

..I have the cases where this identical

question has arisen—where the Su-
preme Court itself, and in approval
of State authorities, has held not
only that a reserved right of the
State does not come within the treaty-
making power, but has held that this
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§ 161. Views of Mr. Lewis.—Mr. William Draper Lewis, of
the University of Pennsylvania, said that the proper construction
of this treaty as applied to the action taken by the board of
education of San Francisco gave rise to several questions. Is

right of a State to admit a particu-
lar clags of people into its educa-
tional institutions is a reserved right
of the State, and the Government has
no control over it whatever, either in
the treaty-making power or in stat-
utes.

‘“Let me read an extract from the
case of Geofroy v. Riggs (133 U. 8.
267), [10 Sup. Ct. Rep. 295, 33 L. ed.
6427, as follows:

‘¢ ¢The treaty power, as expressed
in the Constitution, is in terms unm-
limited except by those restraints
which are found in that instrument
against the action of the Government
or of its departments, and those aris-
ing from the nature of the Govern-
ment itself and of that of the States.’

¢“In 5 California, 381, in the case
of The People v. Gerke, the court, in
its opinion, said:

¢¢ fThe language which grants the
power to make treaties contains no
words of limitation; it does not fol-
low that the power is unlimited. It
must be subject to the general rule,
that an instrument is to be econ-
strued so as to reconcile and give
meaning and effect to all its parts.
If it were otherwise, the most im-
portant limitation upon the powers of
the Federal Government would be in-
effectual, and the reserved rights of
the States would be subverted. This
principle of comstruction, as applied,
not only in reference to the Consti-
tution of the United States, but par-
ticularly in the relation of all the
rest of it to the treaty-making grant,
was recognized both by Mr. Jeffer-
son and John Adams, the two leaders
of opposite schools of construction.’

‘I now refer to the case of The
People v. Gallagher, in 93 New York
Reports, page 438 [45 Am. Rep. 232],
and to the case of Roberts v. City of
Boston, 5 Cushing, 198, both of which
cases have been cited with approval
by the Supreme Court of the United
States, and in which the question
whether a separation of the races in
the public schools was a violation of

- the ‘privileges and immunities’ guar-

anteed by the Constitution came be-
fore the courts. I quote from the
first case:

‘¢ ¢“The school authorities have
power, when, in their opinion, the in-
terests of education will be promoted
thereby, to establish schools for the
exclusive use of colored children; and
when such schools are established and
provided with equal facilities for edu-
cation, they may exclude colored chil-
dren from the schools provided for
the whites.’

¢¢ ¢The establishment of such sepa-
rate schools for the exclusive use of
the different races is mot an abridg-
ment of the ‘‘privileges or immuni-
ties”’ preserved by the fourteenth
amendment of the Federal Constitu-
tion, nor is such a separation a de-
nial of the equal protection of the
laws given to every citizen by said
amendment.’

¢¢ ‘It seems that the ‘‘privileges
and immunities’’ which are protected
by said amendment are those only
which Delong to the citizen as a eciti-
zen of the United States—’

““I beg my friends to draw the
distinction here between a citizen of
the United States and a citizen of a
State, because a man may bhe a citi-



§ 151]

CONSTRUCTION OF TREATIES, ETC.

166

the right of the inhabitants of San Franeisco to have their chil-
dren attend the public schools a right of ‘‘residence’’ within the -

meaning of that word as used in the treaty?

Does the San Fran-

cisco School Board deny to Japanese residents the same ‘‘privi-

zen of the United States without be-
ing a citizen of any State.

¢¢ ¢{—those which are granted by a
State to its citizens and which depend
solely upon State laws for their
origin and support are not within the
constitutional inhibition and may law-
fully be denied to any class or race
by the State at its will and disere-
tion.

¢¢ ¢TIt seems also that as the privi-
lege of receiving an education -at the
expense of the State is created and
conferred only by State laws, it may
be granted or refused to any indi-
vidual or class at the pleasure of the
State.’

“‘Mr. FULTON. May I ask the
Senator from Maryland a question?

““Mr. RAYNER. Certainly.

““Mr. FULTON. I wish to say
first that T am in accord with the
Senator’s view—that the Federal
Government cannot by treaty invade
the right of a State to regulate its
own school system. But a question
has occurred to my mind, and I wish
to ask the Senator from Maryland if
it has occurred to his; and if so,
whether he has reached a conclusion
on it. It is this: Can the Congress
and the President, in the exercise of
the treaty-making power, invade the
rights of a State—what we will term
the ‘reserved’ rights of a State—to
any greater extent than it can by di-
rect legislation? We will concede, I
think, for instance, that Congress may
not by direct legislation change the
laws of a State providing who may
hold property within the State—

who may own real estate. That is a
matter concerning which a State or-
dinarily would have the right to leg-

‘islate, and concerning which the Con-

gress could mnot interfere by direct
legislation. Yet the Supreme .Court
has held that by a treaty a law of
a State in that regard may be an-
nulled.

‘‘Now, then, the question which
has arisen in my mind is to what ex-
tent may the treaty-making power
invade the rights of a State beyond
what Congress may invade them by
legislation, or camn it?

‘“Mr. RAYNER. And that, Mr.
President, is not only a very pertinent
question, but it is a question that
would present a great deal of dif-
ficulty in its solution if certain cases
in the Supreme Court, which I am
going to quote, did not fully cover it.
That is the point I am coming to,
Can the United States by treaty go
beyond the delegated powers of the
Constitution? Admitting it cannot
violate the Constitution, is the treaty-
making funection circumseribed by the
Constitution? The first case that
arose was a California case, which was
quoted by the Supreme Court with ap-
proval. It was The People ex rel.
the Attorney-General v. Nagle.

‘‘The State of California, as the

-Senator from California will remem-

ber, had imposed a license upon for-
eigners engaged in working gold
mines in that State, and the question
arose whether California, under the
treaty, had the right to pass such
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of public school education as it gives

to her own citizens or the citizens of other eountries, being resi-
dents of San Francisco, by requiring Japanese residents to qend'
their children to a separate school?

¢¢QPINION OF THE COURT.

““In addition to this case, I want
to refer to the important cases in
‘119 Federal Reporter, page 381, and
in 5 Howard, page 613, [12 L. ed.
279], to the opinion of Justice
‘Daniel, which is concurrent upon the
proposition from which I quote, and
which reads as follows:

¢¢ ¢This provision of the Constitu-
tion, it is to be feared, is sometimes
applied or expounded without those
qualifications which the character of
the parties to that instrument, and its
adaptation to the purposes for which
it was created, necessarily imply.
Every power delegated to the Federal
Government must be expounded in
coincidence with a perfect right in
the States to all that they have not
delegated; in coincidence, too, with
the possession of every power and
right necessary for their existence and
preservation; ror it is impossible to
believe that these ever were, in in-
tention or in fact, ceded to the Gen-
eral Government. Laws of the
United States, in order to be binding,
must be within the legitimate powers
vested by the Constitution. Treaties,
to be valid, must be made within the
scope of the same powers, for there
can be no ‘‘authority of the United
States,”’ save what is derived medi-
ately or immediately, and regularly
and legitimately, from the Constitu-
tion. A treaty, no more than an or-
dinary statute, can arbitrarily cede
away any one right of a State or of
any citizen of a State.’

““I wish to refer now fo a case in
118 Federal Reporter. This was a

case where a Chinese girl tiled a peti-
tion for a mandamus against the pub-
lic school trustees of San Francisco,
I think, asking admission into the
white school. 1t was denied. The
case went to the United States court,
and the court said that she had no
right to be admitted into the white
public schools of California; that
there were schools set apart for her,
and she could go into those schools.
Is it not a strange thing that Cali-
fornia can pass a law providing that
the Chinese children who live there
shall be separated in the schools, and
cannot pass a law that the Chinese
children who do not live there, those
who shall come there hereafter, shall
be not separated, but that they must
be put in the white schools?

¢Mr. FLINT. Mr. President—

¢“The VICE-PRESIDENT. Does
the Senator from Maryland yield to
the Senator from California?

‘‘Mr. RAYNER. Certainly.

¢“Mr. FLINT. The language of
the statute is ‘Mongolian,” not ‘Chi-
nese.’ '

‘‘Mr.
lian.’

¢“Mr. FLINT. It 1ncludes ~Japan-
ese? .

“Mr. RAYNER. The Japanese
hold that they are not Mongolians;
but outside of that, T am on a propo-
sition of law now. The Senate will
sustain me in the proposition, without
quoting the cases that the court has
absolutely decided that children of
Chinese parents have no right to go
into the same schools with ~white
children in California; and that

RAYNER. Yes, Mongo-
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He then said: ‘‘This question may be affected by the location
of and accommodation in the separate Mongolian school of San

Francisco.
lic school in the city.

‘We understand that there is but one Mongolian pub-

“If it should be decided that, within the meaning of the
treaty, a right to attend a public school is a right of residence,

has been approved of by the Su-
preme Court of the United States.
How is it possible to hold that
the Chinese children who live there
can be separated and segregated, but
that children living in China or Japan
who may come here cannot be separ-
ated and segregated, but must go
into the white schools?

‘‘Let me get back again now to
what Jefferson said—it is just three
lines. He said it long ago, but mnot
too long ago to be forgotten, and this
is the proposition on which Mr. But-
ler says Mr. Jefferson has been re-
versed:

** ¢{By the general power to make
treaties, the Constitution must have
intended to comprehend only those ob-
jects which are usually regulated by
treaty and cannot be otherwise regu-
lated., It must have meant to execept
out of these the rights reserved to the
States, for surely the President and
Senate cannot do by treaty what the
whole Government is interdicted from
domng in any way.’

‘‘That is a concise but a stately
statement of the proposition upon
which I have planted myself to-day.

‘‘In addition to the cases that I
have cited, and in closing the entire
reference, I desire to now advert to
several diplomatic precedents of great
value upon this subject. The first
incident took place during the admin-
istration of Mr. Marey over the De-
partment of State, and I quote his
opinion in the matter:

¢ ¢[Mr Marcy, Secretary of State,
to Mr. Mason, minister to
France, September 11, 1854.]

€¢ ¢TIt is not, as you will perceive
by examining Mr. Drouyn de
L’Huys’ dispatch to the Count de
Sartiges, the application of the ¢‘prin-
ciple’’ to the particular case of M.
Dillon, which is to be disavowed, but
the broad and general proposition that
the Constitution is paramount in au-
thority to any treaty or convention
made by this Government. This prin-
ciple, the President directs me to say,
he cannot disavow, mor would it be
candid in him to withhold an expres-
sion of his belief that if a case
should arise presenting a direct con-
flict between the Constitution of the
United States and a treaty made by
authority thereof, and be brought be-
fore our highest tribunal for adjudi-
cation, the court would act upon the
principle that the Constitution was
the paramount law.’ )

‘“The second incident also took
place during the administration of
Mr. Marcy: )

‘¢ ¢{[Mr. Marey, Secretary of State,
to Mr. de Figaniere, Portuguese
chargéd d’affaires, March 27,
1855.]

¢¢ ¢ Although the language of Ar-
ticle - II of the consular convention
between the United States and France
of February 23, 1853, exempting con-
suls from compulsory process, is gen-
eral and unrestricted in terms, ‘‘yet
it is here held that it does not.take
away the right which the defendant
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and that the action of the San Francisco School Board is a denial
of ‘the same privileges, liberties and rights’ in respect to public
school education which are granted to other residents, the ques-
tion would remain, whether the act of the San Francisco au-
thorities could be justified under the clause which excepts ‘laws,
ordinances and regulations with regard to police and publie se-

curity.’ ’’

in a criminal prosecution has to re-
sort to such process to procure the
witnesses in his favor, for this right
is secured to him by the express lan-
guage of the United States Constitu-
tion.”’ That instrument is para-
mount in authority to the laws of
Congress or of any of the States, and
to all treaty stipulations.’

‘At a very late date the question
arose with the Department of State,
presided over by Secretary Hay, and
I read the conclusion that the Secre-
tary reached upon this subject, quot-
ing from Mr. Moore’s valuable treat-
ise upon international law:

¢ ¢July 19, 1899, the Department
of State declined a proposal of the
British Government to negotiate a
treaty to prevent discriminatory legis-
lation by the several States of the
United States, subjecting foreign fire-
insurance companies to higher taxes
than domestic companies. The reason
given for the declination was that the
negotiation of such a treaty would
probably be futile on account of the
indisposition of the people to permit
any encroachment upon the exercise
of powers of the local legislation.”’

‘“ARE THE PUBLIC SCHOOLS OF CALI-
FORNIA THE PROPERTY OF CALIFOR-
NIA OR OF THE UNITED STATES?

..*‘Is it necessary for me to say any-
thing further? Are the public schools
of California the property of Cali-
fornia or the property of the United
States? Does the public school sys-

tem of California or of any other
State belong to the State that cre-
ates and supports it, or to the Gov-
ernment that has neither created nor
sustained it? Does this subject come
within the treaty-making power?
Does it come within the delegated
powers of the Constitution?- Has
the United States the right to incor-
porate into a treaty a provision that
the States shall, out of their own
treasury, educate the citizens of for-
eign governments? Is there any
power in any treaty to deprive any
of the States of their reserved right

"to regulate and manage their local

affairs according to their own usages
and statutes? Are not ‘foreign gov-
ernments that deal with us presumed
to know the nature and the character
of our institutions, and is not this
principle fully established by an un-
broken line of precedents passed upon

by the State Department from time

immemorial? There can be but one
response to all these inquiries, in my
opinion, and as the result of the in-
vestigation that I have given to this
subject I now assert, in the language
of -the resolutions, that the public
school systems of the States belong
to the States along with all of their
reserved rights; that the Government
has no power whatever to meddle
with them or control them, and it was
the duty of the President to have in-
formed the Government of Japan as
soon as the question arose, no matter
what his feelings or sentiments may
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Speaking of the constitutionality of the treaty, he said: ‘‘If
the treaty-making power of the Federal Government is limited,
and if this treaty in conferring on Japanese residents in the
United States the right to attend the public schools of a State,
exceeds those limits, the Treaty in-this respect is unconstitu-

have been, that the subject was en-
tirely without the domain of his jur-
1sdiction.

¢‘THE CONCLUSIONS I HAVE REACHED.

‘¢I shall now, in conclusion, sum-
marize the results that I have reached.
I am not here for the purpose of
denying to the Government the power
to cover by treaty every right, priv-
ilege, and concession that comes
within the treaty-making power in
order to carry out the objects and
purposes of this Government as de-
fined in the Constitution. I do not
for a moment set up the reserved
rights of the States against the exer-
cise of any constitutional power that
may be incorporated in a treaty. I
admit that the United States can
enter into any treaty with any for-
eign power in reference to any sub-
jeet embraced in the Constitution.
I deny, however, that it possesses any
inherent right to make a treaty, and
I claim that the treaty-making power
lies in grant and not in sovereignty
and must be consirued in pari ma-
teria with all the other eclauses of
the instrument that creates it, and
that in interpreting the treaty-mak-
ing power we must be governed
by the principles of international law,
its usages and its practices, as those
principles, usages, and practices ap-
pertain to our form of constitutional
government. I utterly deny that we
have any right to make a treaty that
violates the Constitution, or deprives
the States of their reserved rights to
conduet their local affairs over which

the Federal Government has no jur-
isdiction, and which they alone have
the right to administer according to
their own constitutions and statutes.
‘‘“THE RESERVED

STATES.

RIGHTS OF THE

‘“As I said at the commencement,
this is a grave and profound question
that we have encountered. The local
problem sinks into insignificance be-
side the great principle that is here
involved. It affords a timely warn-
ing and admonition that at any time,
through the treaty-making power, a
deadly blow may be aimed at the
entire fabric of our imstitutions, and
they can be leveled to the ground.
If the President can practically make
a treaty, and that is what he is doing
in other directions, and dispose of the
reserved rights of the States, then
the treaty-making power is above and
beyond the Constitution, and the su-
premacy of the States within their
own borders departs and vanishes
forever. If the Democratic party ac-
cepts such a doctrine as this, then it
has also parted with its birthright
and abandoned the historic ground
upon which it bas stood for over a
century. I believe in the complete
exercise by the Federal Government

. of every Federal power contained in

the Constitution, but beyond the dele-
gated powers and the right to pass
all laws necessary to execute the dele-
gated powers, I would never justify
the slightest encroachment upon the
reserved rights of sovereign States
within their own borders. In the
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tional, and no more the supreme law of the land than an uncon-
stitutional act of Congress. The question, ‘Can a treaty override
the Constitution?’ is to-day as absurd as the question, ‘Can an -
Act of Congress override the Constitution?’ The treaty-making
power, as the legislative power, must be exercised within those

limits, if any, imposed by the Constitution.”

§ 152. Same subject—Is the treaty-making power limited or
unlimited.—Mr. Lewis said that the difficulty in all questions of
this character was to determine whether or not the treaty-making
power was limited or unlimited. He said: ““Is it an unlimited
power or is it a limited power; and if limited, what are the limi-
tations? On the answers given to these questions depends the
validity of the Japanese Treaty, supposing that that treaty does
in terms give the right to Japanese residents in this country to
send their children to the public schools of the State in which
they reside. '

‘“The discussion of the extent of the treaty-making power is
almost wholly an academic one, the Supreme Court having only
decided one point; namely, that the treaty-making power of our
Federal Government is not confined within the limits of the legis-
lative power of that government. That can be done by treaty
which cannot be done by act of Congress.”’

Referring to the cases in which it was held that a treaty re-
moved the disability of aliens to inherit, he stated: ‘‘The conclu-
sion reached from the cases referred to, that under the treaty-
making power that can be done which Congress under its legis-
lative power cannot do, is still further strengthened by the long
acquiescence of all Departments of the Federal Government, and
of the states, in extradition treaties; treaties in which claims
of our citizens against foreign governments have been confis-
cated, barred and satisfied ; trade-mark conventions; and treaties
giving foreign consuls judicial powers in the United States, or
United States consuls judicial power over American citizens in

night of our despair, this reserved
right of the States is the only con-
stellation that for our party has no
‘fellow in the firmament.” We were
born under its horoscope, and if there
is any life left in us we must forsake

the worship of grotesque and mean-
ingless idols and follow it like a
pillar of fire to the land of our na-
tivity.”? 41 Congressional Record,
No. 8, pp. 281-288,
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foreign lands. In all these treaties will be found provisions
which Congress alone, under its legislative power, could not

enact.”’

““On the other hand no member of the Supreme Court, text-
writer, or publicist has yet taken the position that the treaty-
making power of our Federal Government is absolutely un-

limited.”’ 8

s 55 American Law Reg. No. 2, Feb-
ruary, 1907. Speaking of the clause
relating to the treaty-making power he

said: ¢‘The three main articles
of the Constitution deal respec-
tively with the legislative, ex-
ecutive and judicial departments.

The clause conferring treaty-making
power is in the second Article. This
Article provides that the President
‘shall have power, by and with the
advice and consent of the Senate, to
make treaties, provided two-thirds of
the Senators present concur.’” The
Constitution does not specify the sub-
jeets in regard to which treaties may
. be made. The words are general;
the President and the Senate have the
power to make treaties. There is a
marked difference in this respect in
the manner in which the second "Ar-
ticle confers the treaty-making power
and the way in which the first Ar-
ticle confers the power of legislation.
The first Article, after providing for
the creation of a legislative body, con-
fers on that body, not the power to
legislate, but the power to legislate
on particular subjects which are
carefully enumerated.

¢*The powers conferred by the
first Article are on their face legis-
lative powers only. They neither
purport to give nor take away any
power which the President and the
Senate may possess in respect to
treaties. This fact is the justifica-
tion for the decisions of the Supreme
Court to which reference has been

made. Shortly after the Constitution
was adopted, when the Jay Treaty
with England was under discussion, it
was supposed by some that as the
first Article conferred on Congress
the power to regulate foreign com-
merce, under the treaty-making
power no commercial treaty could be
negotiated. It was soon perceived,
however, that regulations of foreign
commerce could be the result either

.of an act or a treaty, and that while

the first Article had conferred on
Congress legislative power which en-
abled them to regulate foreign com-
merce, that did not prevent the
treaty-making power from being so
exercised as to produce the same re-
sult. Since then the proposition that
the treaty-making power of our Fed-
eral Government is neither enlarged
or contracted by the grants of legis-
lative power in the first Article has
never been seriously questioned. Tak-
ing these first two Articles of the Con-
stitution by themselves, it is as clear
that general treaty-making power is
conferred in the second Article, as it
is that limited legislative power is
conferred in the first Article. If it

_be objected that the Constitution does

not in express terms give to the Fed-
eral Government power to make any
treaty it sees fit, it can be replied, that
where those who are sovereignty, as
the power of legislation or the power
to make a treaty, the word ‘all’ 1s
not necessary to explain the extent
of the power. The power to do



173 "LIMITATION BY CONSTITUTION. [§ 153

§ 163. Same subject—Limitation by words of constitution.—
Mr. Lewis having pointed out that the treaty-making power is
not limited by the nature of the power, states that it is limited
by the words of the Constitution, because the Constitution creates
a government with three separate departments—executive, legis-
lative and judicial—and that it is axiomatic that powers con-
ferred upon one cannot be exercised to alter the Constitution,
and quotes the language of Judge Story: ‘A power given by the
Constitution cannot be construed to authorize a destruction of
the other powers given by the same instrument. . . . . A treaty
to change the organization of the government or annihilate its
sovereignty, to overturn its republican form or to deprive of

something given by a sovereign hand
is the power to do it in any way the
grantee sees fit. The argument that
because the word ‘all’ does not pre-
cede the word ‘power’ in the clause
conferring treafy-making power and
that therefore the power is limited,
proves too much. It would show
that the words in the second Article
do not confer a power to make a
treaty on any subject. Not only is
the word ‘all’ not used, but none
of the subjects on which treaties
may be negotiated are referred to.
‘¢As in apparently unambiguous
language full and unlimited treaty-
making power is by the second Ar-
ticle conferred on the President and
the Senate, the burden is on those
who contend that the power is lim-
ited to prove their case. For we
must remember that if the Constitu-
tion does attempt to give to the Pres-
ident and Senate an unlimited power
to make treaties, the attemnt has been
successful. There have been two
theories in regard to the adoption of
the Constitution of the United States;
one that it was adopted by the people
of the United States; another that it
was adopted by the States. The ad-
vocates of either theory, however,

agree that the power which adopted
the Constitution was competent to
confer on the Government created by
the Constitution all the powers of
sovereignty. The source from which
the Constitution sprang is a source
of "unlimited power and authority.
The people or the States who
adopted it could give to the new Gov-
ernment that they created just as
much or just as little of the powers
of sovereignty as they chose.

‘‘Limitations on the treaty-making
power, if any exist, may be found,
either in the nature of the power,
or the words of the Constitution.
Again, limitations may possibly be
implied from the fact that our Con-
stitution was adopted by a free peo-
ple, or may be implied from the very
existence of the States as an integral
part of our Federal State.

‘“A moment’s consideration will
show that there is nothing in the
nature of the power which limits its
operations to particular eclasses of
subjects. A treaty is a contract be-
tween two nations. Treaties, if not
essential to foreign social and- com-
mercial intercourse, are at least an
important means of fostering such
intercourse. The people of a nation
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its constitutional powers, would bé void, because it would destroy'

what it was designed to fulfill the will of the people.’’ 88

Mr. Lewis continued: ‘‘The treaty-making power, as all other
powers of our Federal Government, is necessarily limited to the
extent here indicated. By treaty we may not alter the Consti-
tutional distribution of powers between the three Departments of
our Federal Government, or confer on any Department a power
not conferred on it by the Constitution. By treaty we may
not agree that hereafter Congress should legislate on divorce, or
that the treaty-making power itself should be executed by
Congress; or that a particular State should have three represen-
tatives in the Senate.

“If a treaty cannot alter the Constitution as written, a treaty
cannot violate any specific general restriction on Federal power
which may be found in the Constitution. The first eight Amend-
ments, for instance, are prohibitions against specific exercises
of power. In all except the first, the prohibition is. in terms
general. The second Amendment does not say that ‘Congress
shall not pass any law’ forbidding the people to bear arms, or
that ‘the executive shall not interfere with this right,’ but that
‘the right of the people to keep and bear arms shall not be in-
fringed.” A treaty which deprived the people of this right
would be apparently in direct violation of the express words of
the Constitution.

““It is, however, important to note that the 10th Amendment
does not limit the treaty-making power. This Amendment pro-
vides: ‘The powers not delegated to the United States by the
Constitution, nor prohibited by it to the States, are reserved to

regulate their conduct toward each
other by those customs to which they
have given the force of law, and by
legislation; but miich of their conduct
towards the people of another nation
must be regulated by treaty. Thus,

the binding rules of conduct of any

people spring from three sources,
custom, legislation, and treaties.
There is nothing in the nature of
any of these sources of law which
prevents any particular law from
having its origin in any one of them.
The wisdom of the contract expressed

in the treaty is for the sovereign na-
tions who are parties to it to consider.
Being sovereign, the power to contract
knows no legal limits. If, therefore,
full and unlimited treaty-making

power is given to the Federal Gov-

ernment, by treaty anything can be
done. There is nothing in the na-
ture of the power to limit the sub-
jects on which treaties can be
made.’’

® 55 Am. Law Reg. No. 2, citing
Story on Constitution, sec. 1506,
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the States respectively, or to the people.” But the power to make
treaties is expressly given to the United States by the Constitu-
tion, and the Constitution also expressly prohibits the States
from exercising the treaty-making power. The power to make
- treaties, therefore, is not one of the powers ‘reserved to the
States respectively, or to the people,” mentioned in this Amend-
ment.”’

§ 1564. The tenth amendment.—In the argument of this ques-
tion by law-writers it was asserted by those who claimed that
the treaty-making power could not extend to the subject of edu-
catioh that such a treaty would violate the tenth amendment of
the Constitution. Referring to this proposition, Mr. Lewis stated :
‘¢ Again, it is important to note that the principle that a treaty
cannot alter the Constitution as written eannot be extended to
prohibit treaties dealing with subjects not referred to in the
.Constitution. It may be that there are limitations on the treaty-
making power, arising out of the fact that the Constitution
was adopted by a free people, or from the very existence of
the states as a necessary part of the Federal system. But such
limitations, if they exist, do not come from the words of the
Constitution. For instance, it is admitted that a treaty which
conferred on Congress the right to regulate marriage and divorce
would be unconstitutional. But whether the marriage of aliens
in the United States could be regulated by treaty is a radically
different question. If the treaty-making power cannot deal with
the subject of the marriage of aliens in the United States, it is
not because of anything expressed in our Constitution. The
Constitution confers on Congress legislative power over certain
subjeets. The marriage and divorce of natives or aliens in a
State of the United States is not a subject on which Congress
has been given power to legislate. To confer such power on
Congress by treaty would alter the Constitution as written. But
to regulate divorce by treaty does not alter the Constitution as
written.. As has been pointed out, the Constitution gives to the
President and the Senate the power to make treaties. It does
not say that the marriage and divorce of aliens in the United
States shall not be regulated by treaty. There is no clause in
the Constitution which such a treaty would violate. To say that
we have not given the power to legislate on divorece to Congress
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and therefore that it may be presumed that it was not intended
to confer on the President and Senate the power to regulate the
subject by treaty, is to take the position that the grants of legis-
lative power limit the treaty-making power; a position which has
been, as we have seen, expressly repudiated by the Supreme
Court. If therefore, there is no power to make a treaty on the
subject, the want of power must be due, not to anything ex-
pressed in the Constitution, but to some implied limitation on the
treaty-making power.

““The principles on which we would have to test the validity
of a treaty on the marriage and divorce of aliens in the United
States also applies to the Treaty under discussion. Admitting
that our Treaty with Japan provides that Japanese residents shall
have a right to attend the public schools of a State, it is evident
that such treaty does not violate any clause of the Constitution as
written. Such a treaty does not confer on Congress legislative
power over the State schools. It does not increase or decrease
legislative or executive power as found in the Constitution or
violate any of its express prohibitions. The right of the Federal
Government to adopt a treaty of the character indicated can only
be denied by showing that such a treaty violates an implied lim-
itation on the treaty-making power.”” %

® 55 Am. Law Reg. No. 2. He
proceeded: ‘‘The people of the
United States are organized in a
Federal State. An implied limitation

specified tend to proteet individual
liberty and the republican form of
government. Following these Amend-
ments, the 9th Amendment provides:

on a power delegated to the Federal
Government must arise out of the ex-
istence of some implied reserved
right in the people of the United
States, or out of the existence of
some implied reserved right in the
States considered as corporate enti-
ties.

“We may first ask: Are there any
implied reserved rights of the people
of the United States not mentioned
in the Constitution. Our Constitu-
tion was adopted by a free people
and was intended for their govern.
ment. The first eight Amendments
specify certain rights of the people
of the United States. The rights

‘The enumeration in the Constitution
of certain rights shall not be com-
strued to deny or disparage others
retained by the people.” The word-
ing of this Amendment presupposed
the existence of reserved rights in the
people of the United States not men-
tioned in the Constitution. There
are, therefore, implied limitations on
the treaty-making power and on
every other power of the Federal
Government arising out of the fact
that the Constitution was adopted by
a free people imbued with the im-
portance of individual liberty and
firmly believing in democratic insti-
tutions. It is unnecessary to discuss
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§ 155. No question of state rights involved.—It was contended
that by the provision of the treaty with Japan and its enforce-
ment the question of state rights became involved. Mr. Root,
Secretary of State, said that no question of state rights was in-

specific illustrations of possible vio-
lations of these implied limitations
on the treaty-making power, for a
treaty which gives to aliens the right
to attend the public schools of a
State does not violate any possible
rule of law designed to protect the
liverty of the citizens of the United
States or the republican form of
government.

““If the Treaty under discussion
does not violate any part of the Con-
stitution as written, or any implied
limitation on the treaty-making power
arising out of the implied reserved
rights of the citizens of the Unitea
States, the single question remains:
Does it violate any implied limitation
on the treaty-making power arising
out of implied reserved rights of the
States?

¢“If the treaty-making power is
necessarily limited by the nature of
a Federal State, then it will be neces-
sary to go outside the Constitution
to ascertain the nature of those limi-
tations, and whether they prohibit
the Central Government from making
the treaty in question. On the cther
hand if there is nothing in the nature
of a Federal State, in which the

Central Government has all the
treaty-making power, to impose im-
plied restrictions on the subjects

which may be dealt with under that
power, such an investigation will be
unnecessary. :
‘‘The broad question whether any
limitations on the treaty-making
power arise of necessity from the
Federal nature of our State -has
never been thoroughly discussed.
Treaties—12

But the most important single ques-
tion which tests the question of the
existence of such a limitation on the
right of our Federal Government by
treaty to cede the territory of a
State without its consent, has been
the subject of many positive and
conflicting  assertions.  Chancellor
Kent in his Uommentaries; Justice
McLean in Lattimore v. Poteet, and
Mr. Butler in his work on the
Treaty-making Power, are all of the
opinion that such a power exists.
On the other hand, Woolsey, in his
work on International Law, and the
late Justice Field, of the Supreme
Court, deny the power.

‘“The greater power includes the
less. If it can be shown that there
is nothing in the nature of a Federal
State to prevent the treaty-making
power from ceding part or all of the
territory of a State to a foreign
power, there is certainly nothing in °
the nature of such a State to pre-
vent the subjects of a foreign power
from being given by treaty the right
to attend the public schools of the
State. In the second case a State is
merely required to devote a part of
its property, set aside for the educa-
tion of native residents, to the edu-
cation of foreigh residents; but in
the first the State itself is destroyed.

““That our Constitution should
carefully guard and limit the legisla-
tive power of the Federal Govern-
ment is most natural. The regulﬂéf-
tion of interstate, not state com-
merce; protection to the TUnited
States as a nation, not regulations of
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volved, unless it was the question settled by the adoption of the

Constitution.

To use his own language:

‘“‘Legislative power is distributed; upon some subjects the
National Legislature has authority ; upon other subjects the State

the internal affairs of-the States, are
objects of the union. General legis-
lative power in the Federal Govérn-

ment was unnecessary to accomplish

the ends in view. But the power to
deal with foreign nations as a unit;
to secure as a unit in time of peace
the best commercial treaties possible;
as a unit to make war, if war was
necessary; and as a unit to make the
best peace possible, if peace was
necessary; all these were prime ob-
jects of the Union, and they are ob-
jects which cannot be obtained by
conferring a treaty-making power
limited and fettered in the way it
was both wise and feasible that the
Federal legislative power should be
fettered. Take even the power to
part by treaty with the territory of a
State. The probability that the new
nation would soomer or later be en-
gaged in war was present to the
minds of those who adopted our Con-
stitution. Wars are ended by treaties
of peace. The spectacle of a nation
being obliged to purchase peace by
the cession of territory is not rare.
Before, as well as since, the adoption
of our Constitution, other nations
have often had to purchase peace by
the cession of territory. Germany
ademanded Alsace and Lorraine as
the price of withdrawing their troops
from Paris. The experience of
France is not unique. Though we
are now a powerful nation removed
probably for many decades to come
from the fear of foreign invasiom,
we have in the course of our short
history seen a foreign power in pos-
session of our wnational capital. If

by entering a union with other States,
e State renders it legally possible
for the Central Government to sacri-

“fice her territory or her complete con-

trol over her police arrangements to
protect the territory of other States,
she also gains the reciprocal advan-
tage of being able to save herself
and the great majority of the other
States by sacrificing the territory of
a sister State. Such an arrangement
is not one-sided.

‘‘Take the specific case under con-
sideration. The power to admit or
exclude aliens from the territory of
a State unquestionably resides in our
Federal Government. The Federal
Government has the exclusive power
of 'naturalization. When the States
have already given to the Central
Government the power to admit aliens
and make them citizens, entitled to
all the rights and privileges of citi-
zenship, there is nothing unreasonable
in their also conferring on that gov-
ernment the power to give aliens,
after admission to a State and be-
fore naturalization, the right to be
admitted to her public schools. . . . .

‘¢If these conclusions are correct,
our Federal uovernment has under
the Constitution power to make a
treaty with Japan or any other for-
eign nation, giving to the subjects
or citizens of the foreign nation re-
siding in one of the States the right
to attend the public schools of the
State on the same terms as native
or naturalized citizems. In the Con-
stitution itself we find nothing to re-
strain the President from negotiat-
ing, with two-thirds of the Senate
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NO QUESTION OF STATE RIGHTS INVOLVED.
Legislature has authority. "Judicial power is distributed; in
some cases the Federal courts have jurisdiction ; in other cases the
State courts have jurisdiction. Executivé power is distributed;
in some fields the National Executive is to act; in other fields the
State Executive is to act. The treaty-making power is not dis-
tributed ; it is all vested in the National Government; no part of
it is vested in or reserved to the States. In international affairs
there are no States; there is but one nation, acting in direct re-
lation to and representation of every citizen in every State.
Every treaty made under the authority of the United States is
made by the National Government, as the direct and sole repre-
sentative of every citizen of the United States residing in Cali-
fornia equally with every citizen of the United States residing
elsewhere. It is, of course, conceivable that, under pretense of
exercising the treaty-making power, the President and Senate
might attempt to make provisions regarding matters which are
not proper subjects of international agreement, and which would
be only a colorable—not a real-—exercise of the treaty-making
power; but so far as the real exercise of the power goes; there
can be no question of State rights, because the Constitution itself,
in the most explicit terms, has precluded the existence of any
such question.’’ %

from .ratifying such a treaty. It is
not opposed to the fundamental char-
acteristics of free republican govern-
ment; it does not interfere with the
liberty of the citizens of the United
States; and finally, there is nothing
in the nature of our Federal State
from which we may imply any limita-
tion on the treaty-making power not
found in the words of the Constitu.
tion.”’

® Address before the American
Society of International Law _at
Washington, April 19, 1907. In the
Columbia Law Review of March, 1907,
Vol. VII, No. 3, appeared an article
written by Arthur K. Kuhn, entitled
‘‘The Treaty-making Power and the
Reserved Sovereignty of the States.’’
Among other things he said:

‘“It is not the purpose of this
paper to discuss the merits of this
controversy. In its present stages it
is important only because it points
out that the limitations upon the
treaty-making power have never been
authoritatively defined and that the
precedents are so few as to leave the
question an open one as to whether
there are any limitations at all,
other than those imposed upon the
treaty-making power of most other
countries. If, however, owing to the
peculiar structure of our political
system, such limitations do exist, it
is plain that the consequences. may
be serious; for the IFederal Govern-
ment may either find itself incapable
of maintaining the integrity of a
compact reguarly entered into with
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§ 156. Implied limitations upon tfea,ty-ma.king power.—While
- Mr. Root claimed that there were no express limitations upon the
treaty-making power granted to the national government, he ad-

some foreign power for the benefit of
citizens or subjects of that power re-
siding or sojourning in the United
States, or as a corollary, it may find
that it is powerless to enforce recip-
rocal provisions protective of or bene-
ficial to our own citizens residing or
sojourning within the territory of
that power.

‘‘An example of the first case was
presented by the incident known as
that of the Mafia Riots, which oc-
curred in 1891, and which resulted in
a withdrawal from Washington of the
Italian Minister accredited to the
United States. In that year, a num-
ber of Italians then confined in New
Orleans were forcibly taken from jail
and hanged by a large number of citi-
zens. None of the participants was
tried, though the then existing treaty
(November 23d, 1871) guaranteed to
the citizens of either nation in the
territory of the other ‘the most con-
stant protection and security for
their persons and property.’ Neither
was any compensation possible under
the laws of the State of Louisiana
owing to the fact that the common
civil law prevailed in that State pur-
suant to which no action lay for in-
jury to a person, resulting in his
death. Under the position taken by
Mr. Blaine, then Secretary of State,
the Federal Government was power-
less to ‘do more than urge upon the
State officers, the duty of promptly
bringing the offenders to trial.” . . . .

¢“We think that the issue was thus
very clearly brought out, but it was
not settled at the time because, fol-
lowing the usuval practice, the Federal
courts evaded the question of the ca-

pacity of the treaty-making power
to impress upon the laws of a State
a provision within its police powers,
and therefore otherwise reserved, in
favor of aliems, in exchange for re-
ciprocal benefits to our own citizens
within the territory of the foreign
state. Instead, the decision went off
on a point of the interpretation of
the treaty. Furthermore, the Federal
Government finally avoided further
conflict with Italy by offering to her
a sum of money to be distributed
among the families of the victims,
though the letter offering this indem-
nity disclaimed any liability on the
part of the United States Govern-
ment. . ...

‘‘These examples from the diplo-
matic relations of the United States
with other powers are cited to show
the situation presented by the pecu-
liarity of our organic law. The war
spirit which pervaded both countries
at the time of the incident with Italy
and the energetic measures employed
in the President’s recent message to
Congress to quell a recurrence of it
on either side of the Pacific because
of the incident with Japan, indicate
the importance of having a clear defi-
nition of . the treaty-making power
under our Constitution. A . strongly
centralized nation such as Italy or
France, or as we have seen even our

.own government when in the position

of the complainant, will never submit
without a struggle to the avoidance of
treaty obligations on the plea of ultra
vires. Neither will the opportunist
methods of diplomacy forever prove
adequate. Mr. Blaine adopted the
attitude of the overzealous attorney
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mitted that there were certain implied limitations arising from
the nature of the federal government and from other provisions
of the Constitution, but he asserted that these limitations did not

defending his client from a money
claim for injuries and finally com-
promised on the best basis possible.
This will not do, for, as the case of
the Montijo proves, the shoe has been,
and again may be on the other foot.

‘“In respect of categories of legis-
lation enumerated in the Constitution,
there can be no dispute as between
the authority of the treaty-making
organs and the States. Here at most
there may arise the question whether
there has been a usurpation of the
legislative powers of Congress.
Though not within the limitations of
the present paper, we may say that
even as far back as 1840 Mr. Calhoun
recognized that even the exclusive
delegation of a power to Congress
does not exclude it from being the
subject of treaty stipulations. Of
this the power of appropriating
money furnishes a striking example.
If the contrary should be maintained,
it might truly be said that the exer-
cise of the treaty-making powers has
been ‘one continual series of habitual
and uninterrupted infringements of
the Constitution.’ .

¢¢Of all the movements toward cen-
tralization by construction and inter-
pretation, which have been -progress-
ing since the formation of the Fed-
eral Union, none would seem more
necessary for the preservation of the
whole than the tendence toward a
liberal construction of Article VI of
the Constitution. Even in the Con-

vention, - the necessity for the widest .

delegation of these powers was recog-
nized. Madison pointed out that the
violation by the States, as separate

entities, of treaties passed under the
old Articles of Confederation had al-
ready resulted in complaints from al-
most every nation with which treaties
had been formed. It is plain from
the diseussion which ensues that the
provision was adopted in its present
form in order to prevent any part of
the nation from causing a rupture be-
tween a foreign nation and the whole.
It is significant that after a full dis-
cussion in the Convention, the only
restraints placed upon a treaty-mak-
ing power were as to the method in
which treaties must be made and rati-
fied, and that those restrictions re-
lated only to the method of exercising
the power and not to its scope or su-
premacy.

‘‘From the very nature of our gov-
ernment, the treaty-making power
must reside centrally or nowhere. If
there be a limitation upon the power
of the President and Senate to enter
into a particular treaty, the power of
the entire nation bas been by so much
cut down.

‘‘For all practical purposes of ne-
gotiation with a foreign nation, there
is no residue of such power left any-
where. Adopting the reasoning of
Mr. Butler, now Reporter of the Su-
preme Court of the United States,
we may say that as to those subjects
over which it was neither proper nor
practical, for a State to exercise
sovereignty, but which required na-
tional action for the joint or equal
benefit of every State, it was impossi-
ble for any State separately, or all
the States collectively, either to dele-
gate or reserve elements of sover-
eignty which none of them possessed.
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to the slightest extent affect the execution of treaty stipulations
relating to the treatment of aliens within the United States. He
referred to the declaration of the supreme court of the United
States that the treaty-making power extends to all proper sub-
jects of negotiation between our government and the govern-
ments of other nations, and that, as expressed in the Constitu-
tion, it is in terms unlimited except by thosé restraints which
are found in that instrument against the action of the govern-
ment or of its departments, and those arising from the nature of
the government itself, and of that of the states, and that with the
exception of not authorizing what the Constitution forbids, nor
authorizing a change in the character of the government, or in
that of one of the states, or a cession of any portion of the ter-
ritory of a state without its consent, ‘‘it is not perceived that
there is any limit to the questions which can be adjusted touch-
ing any matter which is properly the subject of negotiation with

a foreign country.’’ %!

‘‘“Whatever may have been the in-
tention of the framers of the Con-
stitution in respect of the reserved
powers of the States within the cate-
gory of national or State law, it
could never have been (and the de-
bates in the Convention so prove) to
limit the central government in the
exercise of its international power as
a sovereign to protect and benefit the
citizens of all of the States in foreign
countries, and for that purpose, to
assure reciprocal rights to aliens in
all of the States. It is clear that as
a practical matter the one power fol-
lows as a corollary of the other. If
it has the power to obtain the right
in behaif of our own citizens, it has
the power to pledge the faith and
honor of the nation for the perform-
ance of the quid pro quo as an obli-
gation upon all of the States. If it
be said that thus a treaty may be
made the subterfuge for imposing un-
desired legislation upon the States, it
may be answered that besides the
numerous political checks provided for

in our system, the Supreme Court has
ample authority to review the exer-
cise of the constitutional prerogative
just as it does in respect to an excess
by Congress and the President, in the
exercise of one of the expressly dele-
yated powers.

‘‘But with these exceptions, the un-
restricted exercise of the treaty power
is essential to the Central Government
as representing the nation and its
sovereignty over and against foreign
nations. It is wholesome because it
tends to prevent war. It is consistent
becaunse Article I, Section 10, ex-
pressly denies all treaty power to the
States without the consent of Con-
gress and further because all of the

_States are equally represented in the

ratifying body, wherein two-thirds
must concur. International, not mu-
nicipal, standards of law should de-
termine its scope and the limitations
of its use.’’

® In De Geofroy v. Riggs, 133 U,
8. 238, 10 Sup. Ct. Rep. 295, 33 L.
ed. 642, Mr. Root’s Address before
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§ 157. Same subject—Mr. Root’s views.—Mr. Root stated that
among the most familiar, ordinary and unquestioned exercises of
the treaty-making power are reciprocal agreements between na-
tions relative to the treatment which the citizens of each nation

American Society of International
Law, April 19, 1907. Judge Schae-
kleford Miller, of Louisville, Ken-
tucky, delivered a lecture before the
Jefferson School of Law, in which,
after citing the clause in the treaty
relating to residence, he said: ‘‘It
will no doubt readily be conceded
that the right of the Japanese stu-
dents to attend the public schools must
be founded upon this treaty right of
residence or it does not exist. There
is no other right or privilege men-
tioned in the treaty which could even
be remotely claimed to embrace the
right of attending the public schools.
It would seem, however, that a fair
construction of the treaty would
scareely extend the privileges of the
public schools of a State to unnatur-
alized foreigners. If the Federal
Government had so intended, it is but
reasonable to assume that the treaty
would have so provided in express
terms.
rights of entry, travel, residence, the
succession of personalty, and the dis-
position of property of all kinds, but
it nowhere appears that school privi-
leges were ever considered.

‘¢Under the present treaty, there-
fore, it would seem reasonably clear
that the Japanese residents of Cali-
fornia have no right to have them-
selves and their children educated at
the public schools and at the public
expense.’’

In an article entitled ¢‘The Segre-
gation of Japanése Students by the
School Authorities of San Franecis-
co,’’ by Charles Cheney Hyde, pub-
lished in the Green Bag, Vol. XIX,

It was careful to cover the.

No. 1, January, 1907, it is said: ‘‘It
is a benefit to the alien resident in the
United States that whenever he may
believe that his rights under a treaty
are infringed by the act of a single
state he may secure a judicial inter-
pretation of the treaty by a compe-
tent tribunal. The fact that such an
inquiry may be made by a court which
is independent of the political de-
partment of the government, and free
to consider the question of infringe-
ment on its merits, is a means of pro-
tection to the foreigner. If his con-
tention is sustained, the court, in pur-
suanece of a constitutional provision,
will pronounce null and void, and
therefore inoperative, any local ordi-
nance or state law which it finds to
be in violation of the treaty. Be-
cause this means of redress is open to
the alien, the United States is justi-
fied in requiring that an alleged viola-
tion of a treaty by the act of a state
should be made the subjeet of judicial
inquiry in an American court before
being asserted as a ground for diplo-
matic intervention. - Such has been
our constant practice. .

‘‘In a note to the Chinese Minister,
May 27, 1890, the Secretary of State,
Mr. Blaine, in reply to a protest from
the Chinese government against an
ordinance of San Francisco, requiring’
Chinese subjects there residing to re-
move from their existing homes and
places of business to a particular part
of that city, as a violation of Article
IIT of the treaty of 1880 said:

¢¢ ‘Meanwhile, may I ask your at-
tention to the sixth article of the Con-
stitution of the United States, which
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shall receive in the territory of the other. ‘‘To secure the citi-
zens of one’s country against discriminatory laws and diserim-
inatory administration in the foreign countries where they may
travel or trade or reside is, and always has been, one of the chief

places treaties on the same juridical
basis as laws and makes them the su-
preme law of the land, anything in
the constitution or laws of any State
to the contrary notwithstanding. By
the second section of the third article
the judicial power of the United
States is made to extend to all cases
arising under the treaties. Under
these provisions, and the statutes of
the United States passed to give them
effect, it is believed that the Chinese
who are said to have been arrested
under the order in question may, in
an application to the courts for re-
lease from imprisonment or deten-
tion, speedily obtain a decision as to
their rights and the legality of the
order.’

¢ Advantageous as it may be from
avery point of view, both to the alien
and to our own government, that an
American tribunal should determine
whether a foreigner residing in the
United States has been prevented
from enjoying the exercise of a treaty
right, it cannot be said that the de-
cision of such a question by such a
tribunal can fully determine the right-
fulness of the claim advanced. When
the decision of the court denies the
contention of the alien, his govern-
ment is not bound by the judicial in-
terpretation of the treaty. If, for
example, the federal courts should de-
cide that the action of the school au-
thorities of San Francisco was not in
contravention of the treaty of 1894
with respect to Japanese subjects
there residing, the Emperor of Japan
would not be under any obligation to
accept the decisicn as decisive of the

rights of his subjeets. This exact
situation was forcibly commented on
by Mr. Blaine in writing to Mr.
Comly in Hawaii, June 30, 1881:

¢¢ ‘I am not aware whether or not
a treaty, according to the Hawaiian
Constitution is, as with us, a supreme
law of the land, upon the construction
of which-—the proper case occurring—
every citizen would have the right to
the judgment of the courts. But,
even if it be 8o, and if the judicial de-
partment is entirely independent of
the executive authority of the Hawai-
jian government, then the decision of
the court would be the authorized in-
terpretation of the Hawaiian govern-
ment, and however binding upon that
government would be none the less a
violation of the treaty. In the event,
therefore, that a judicial construetion
of the treaty should annul the privi-
leges stipulated and carried into prae-
tical execution, this government would
have no alternative and would be com-
pelled to comsider such action as the
violation by the Hawaiian government
of the express terms and conditions
of the treaty, and, with whatever re-
gret, would be forced to consider what
course in reference to its own inter-
ests had become necessary upon the
manifestation of such unfriendly
feeling.’

‘“It is not unreasonable for a state
to feel itself free from any obligation
to yield to the interpretation given to
the provisions of a treaty by a local
tribunal of the other contracting
party. The right of a court to do jus-
tice between nations—to render, for
example, a decision as to the meaning
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objects of treaty making, and such provisions always have been
reciprocal. During the entire history of the United States, pro-
visions of this description have been included in our treaties of
friendship, commerce, and navigation with practically all the
other nations of the world. Such provisions had been from time
immemorial the subject of treaty agreements among the nations
of Europe before American independence; and the power to
make such provisions was exercised without question by the
Continental Congress in' the treaties which it made prior to the
adoption of our Constitution.”” He said that it was not open to
doubt that when the delegates from the thirteen states ‘‘conferred
the power to make treaties upon the new National Government in
the broadest possible terms and without any words of limitation,
the subjects about which they themselves had been making

treaties then in force were included in the power.’’ 92

of a treaty, and which shall be legally
binding on the signatories thereto,
must be founded on their mutual con-
sent. .This fact is now generally ap-
preciated by civilized states. It is
one of the reasons why nations are
willing to agree that disputes concern-
ing the interpretation of treaties, and
which cannot be adjusted through
diplomatic channels, may be referred
to international courts of arbitration,
such as the permanent Tribunal at
The Hague.

““On the other hand, by reason of
the learning and integrity of the Su-
preme Court of the United States,
and, therefore, on account of the
strong probability that its interpreta-
tion of the treaty of 1894 would be
the true interpretation, and such as an
- international court of arbitration
would render under similar circum-
stances, it is not unlikely that the
Japanese Government would yield to
the decision of that tribunal and ad-
mit the correctness of its views. In
the present controversy, therefore, it
is not to be anticipated that a decision
by the highest court of the United

States adverse to the contentions of
Japan would be regarded by that
government as arbitrary or unreason-

- able, or as not decisive of the rights

of the high contracting parties.’’

" He called attention to the treaties
of 1778 with France and of 1782 with
the States-General of the United
Netherlands, and of 1785 with Prus-
sia, ratified by the continental Con-
gress on May 17, 1786. He quoted
the language of Mr. Bancroft Davis,
summarizing the provisions of the
Prussian treaty: ‘‘The favored na-
tion clause put Prussia on the best
footing in the ports of Charleston,
Boston, Philadelphia, and New York,
no matter what the legislatures of
South Carolina, Massachusetts, Penn-
sylvania, or New York might say.
Aliens were permitted to hold per-
sonal property and dispose of it by
testament, donation, or otherwise, and
the exaction of State dues in excess

of those exacted from citizens of the
'State in like cases were forbidden.

The right was secured to aliens to

. frequent the coasts of each and all

the States, and to reside and trade
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§ 158. Distribution of governmental powers.—Mr. Root took
the view that inasmuch as the rights, privileges and immunities to
be given to foreign subjects in the United States and to Amer-
ican citizens in foreign countries form a proper subject of treaty
provision within the limits of the treaty-making power, and in-
asmuch as such rights, privileges and immunities may be accorded
in contravention of the laws of any state, it necessarily follows
that the treaty-making power alone has the authority to deter-
mine what shall be those rights, privileges and immunities.
‘‘No state,”’ said he, ‘‘can set up its laws as against the grant of
any particular right, privilege, or immunity any more than
against the grant of any other right, privilege or immunity. No
State can say a treaty may grant to alien residents equality of
treatment as to property, but not as to education, or as to the
exerecise of religion and as to burial, but not as to education, or
as to education, but not as to property or religion. That would
be substituting the mere will of the State for the judgment of
the President and Senate in exercising a power committed to
them and prohibited to the States by the Constitution.

““‘There was, therefore, no real question of power arising under
this Japanese Treaty and no question of State rights.

““There were, however, questions of policy, questions of national
interests and of State interests, arising under the administration
of the treaty and regarding the application of its provisions to
the conditions existing on the Pacific coast.

““In the distribution of powers under our composite system of
government the people of San Francisco had three sets of inter-
ests committed to three different sets of officers—their special
interest as citizens of the prineipal city and commercial port of
the Pacific coast represented by the city government of San
Franeisco; their interest in common with all the people of the
State of California represented by the Governor and Legislature
at Sacramento; and their interests in common with all the people
of the United States represented by the National Government at
Washington. Each one of these three different governmental
agencies had authority to do certain things relating to the treat-

there. Resident aliens were assured ship; and when dying, they were
against State legislation to prevemt guaranteed the right of decent burial
the exercise of liberty of conscience and undisturbed rest for their bod-
and the performance of religious wor- jes.”’
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ment of Japanese residents in San Francisco.
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These three inter-

ests could not be really in conflict; for the best interest of the
whole country is always the true interest of every State and city,
and the protection of the interests of every locality in the coun-
try is always the true interests of the Nation.’’ 9

® gpeaking of the conference with
the officials of San Francisco, he said:
‘“There was, however, a supposed or
apparent clashing of interests, and, to
do away with this, conference, com-
munication, comparison of views, ex-
planation of policy and purpose were
necessary. Many thoughtless and
some mischievous persons have spoken
and written regarding these confer-
ences and communications as if they
were the parleying and compromise
of enemies. On the contrary, they
were an example of the way in which
the public business ought always to
be conducted; so that the different
public officers respectively charged
with the performance of duties affect-
ing the same subject-matter may work
together in furtherance of the same
public policy and with a common pur-
pose for the good of the whole coun-
try and every part of the country.
Such a concert of action with such a
purpose was established by the con-
ferences and communications between
the national authorities and the au-
thorities of California and San Fran-
cisco which followed the passage of
the Board of Education resolution.

¢¢There was one great and serious
question underlying the whole subject
which made all questions of construe-
tion and of scope and of effect of the
treaty itself—all questions as to
whether the claims of Japan were well
founded or pot; all questions as_:to
whetber the resolution of the school
board was valid or not—seem tem-
porary and comparatively unimpor-
tant. It was not a question of war

with Japan. All the foolish talk
about war was purely sensational and
imaginative. There was never even
friction between the two Governments.
The question was, What state of feel-
ing would be created between the
great body of the people of the United
States and the great body of the
people of Japan as a result of the
treatment given to the Japanese in
this country?

‘¢‘What was to be the effect upon
that proud, sensitive, highly civilized
people across the Pacific, of the dis-
courtesy, insult, imputations of in-
feriority and abuse aimed at them in
the columns of American newspapers
and from the platforms of American
public meetings? What would be the
effect upon our own people of the re-
sponses that natural resentment for
such treatment would elicit from the
Japanese?

‘¢The first article of the first treaty
Japan ever made with a western
power provided:

¢¢ ¢There shall be a perfeet, perma-
nent, and universal peace and a sin-
cere and cordial amity between the
United States of America on the one
part, and the empire of Japan on the

 other part, and between their people

respectively, without exception of per-
sons or places.’

¢‘Under that treaty, which bore the
signature of Matthew Calbraith Perry,
we introduced Japan to the world of
western civilization, We bad always
been proud of her wonderful develop-
ment—proud of the genius of the race
that in a single generation adapted
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§ 159. Suits by the government.—For the purpose of enfore-
ing what it deemed to be the rights of the Japanese under the
treaty, the United States filed a bill in equity in the circuit
court of the United States, in which it alleged that the acts of
the school authorities of San Francisco constituted a violation
of the treaty, and prevented the United States ‘‘from carrying
out its treaty obligations to the Empire of Japan and to its
citizens and subjects, as is the right and duty of the United
States, and imperatively demanded by the national interests.’’
The right of the United States to maintain su¢h a proceeding was
based upon the principles announced in the Debs case,? holding
that a court of equity has jurisdiction to issue an injunction for
the purpose of aiding the power and duty of the general govern-
ment to prevent a forcible obstruction of commerce and of the
transportation of the mails. In this case the principle was rec-
ognized that while the government may use force to prevent any

nations. In this modern day, through
the columns of the myriad press and
messages flashing over countless wires,
multitude calls to multitude across
boundaries and oceans in courtesy or
insult, in amity or in defiance. For-
eign officers and ambassadors and

an ancient feudal system of the Far
East to the most advanced standards
of modern Europe and America. The
friendship between the two nations
had been peculiar and close. Was
the declaration of that treaty to be
set aside? At Kurihama, in Japan,

stands a monument to Commodore
Perry, raised by the Japanese in
grateful appreciation, upon the site
where he landed and opened negotia-
tions for the treaty. Was that monu-
ment henceforth to represent dislike
and resentment? Were the two peo-
ples to face each other across the Pa-
cific in future years with angry and
resentful feelings? All this was in-
evitable if the process which seemed
to have begun was to continue, and
he Government of the United States
looked with the greatest solicitude
upon the possibility that the process
night continue.

¢‘It is hard for democracy to learn
the responsibilities of its power; but
the people now, not governments,
make friendship or dislike, sympathy
or discord, peace or war, between

ministers no longer keep or break the
peace, but the conduct of each people
toward every other. The people who
permit themselves to treat the people
of other countries with discourtesy
and insult are surely sowing the wind
to reap the whirlwind, for a world. of
sullen and revengeful hatred ecan
never be a world of peace. Against
such a feeling treaties are waste
paper and diplomacy the empty rou-
tine of idle form. The great ques-
tion which overshadowed all discus-
sion of the Treaty of 1894 was the
question: Are the people of the
United States about to break friend-
ship with the people of Japan? That
question, I believe, has been happily
answered in the negative.’’

* 158 U. 8. 564, 15 Sup. Ct. Rep.
900, 39 L. ed. 1092,
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unlawful interference with interstate commerce and the trans-

portation of the mails, this right did not prevent it from appeal-
ing to the courts for a judicial determination of its powers, and
for the prevention of a threatened or continuous act, and that
the fact that the government has no pecuniary interest in the
matter is not a sufficient answer to an appeal for any proper
assistance in the exercise of its powers and the discharge of its
duties.®> As said by Mr. Justice Brewer: ‘‘ Every government,
entrusted by the very terms of its being with powers and duties
to be exercised and discharged for the general welfare, has a
right to apply to its own courts for any proper assistance in the
exercise of the one and the discharge of the other, and it is-no
sufficient answer to its appeal to one of these courts that it has
no pecuniary interest in the matter. The obligation which it is
under to promote the interest of all and to prevent the wrong-
doing of one resulting in injury to the general welfare is often
of itself sufficient to give it a standing in court.’’® A proceed-
ing in mandamus was also brought by the father of a Japanese
child who had been excluded from all but the Oriental school,
asking that a writ issue reinstating him in the school which he
formerly attended. When the controversy was settled by the
withdrawal of the resolution objected to, the suits were dismissed.

§ 160. Colored children and the public schools.—The question
involved in the Japanese school controversy did not touch the
power of the state to legislate for its own citizens and to make
distinctions based upon color where equality of rights in sub-
stance was not denied. It may be said to be settled law that no
constitutional right is violated by the establishment of separate
schools for white and colored children.®” The privileges granted
by the law of a state to a child to attend the public schools is not

% In re Debs, 158 U. 8. 564, 15 Sup.
Ct. Rep. 900, 39 L. ed. 1092.

% In re Debs, 158 U. 8. 564, 15 Sup.
Ct. Rep. 900, 39 L. ed. 1092,

" People v. Gallagher, 93 N. Y.

438, 45 Am. Rep. 232, affirming 11

Abb. N. C. 187; Cory v. Carter, 48
Ind. 327, 17 Am. Rep. 738; McMillan
v. School Committee, 107 N. C. 609,
12 8..E. 330, 10 L. R. A. 823; Statev.

Maryland Institute, 87 Md. 643, 41
Atl. 126; Roberts v. City of Boston,
5 Cush. 198; State v. MeCann, 21
Ohio St. 198; Martin v. Board of Edu-
cation, 42 W. Va. 514, 26 8. E, 348;
Lehew v. Brummell, 103 Mo. 546, 23
Am. St. Rep. 895, 15 8. W. 765, 11
L: B. A. 828; Ward v. Flood, 48 Cal.
49, 17 Am. Rep. 405.
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a privilege that a citizen of the United States possesses as such,
and a person on the mere status of citizenship has no right to
demand admission into such schools. Still the privilege of an
edueation, in obedience to the provisions of a state constitution,
is a legal right to the same extent as a vested right in property.®

§ 161. Same facilities for education to be afforded.—The legis-
lature, in creating a system of education for the children of the

state, cannot exclude colored children from the benefits of such -

system because of their African descent merely, but a law which
provides for the education of children of African descent in sepa-
rate schools is not in conflict with the Constitution. The sepa-
rate schools, however, should afford the same facilities for educa-
tion.%® ,

The question in the Japanese school case was (assuming that a
privilege of residence included the right of education), Could
the national government, by treaty, guarantee that the subjects
of the treaty-making power should be placed on the ground of
equality with other aliens and not diseriminated against on the
assumption of racial inferiority? In this eonnection it might be
urged that an alien would have a better right or a different right
than one native-born, because the latter, on account of color,
might be sent to a different school. But even if this were so, it
all ecomes back to the proposition whether a treaty may not sus-
pend the power of the state to legislate in any manner obnoxious
to the treaty.

A state court may refuse, on grounds of public policy, to apply
the doctrine of comity so as to subject by attachment to the pay-
ment of an indebtedness due a German corporation from a German
subject a fund within the state to which one of its own citizens as-
serts a claim, where the effect of such action would be to remove
the fund to a foreign country, to be administered in favor of the
foreign creditors.1%0

% Ward v. Flood, 48 Cal. 36, 17 1 Discontento Gesellschaft v. Um-
Am. Rep. 405. breit, decided February 24, 1908, 9

® Ward v. Flood, 48 Cal. 36, 17 Advance Sheets, U. 8. Sup. Ct. Opin-
Am. Rep. 405. ions, 337,
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GO0 COB SO COP LOM tOW SO0

§ 162. Treaties supreme law of land.—The Constitution de-
clares that treaties shall be the supreme law of the land. The
clause on this subject is: ‘‘This Constitution and the laws of the
United States which shall be made in pursuance thereof, and all
treaties made, or which shall be made, under the authority of the
United States, shall be the supreme law of the land; and the
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judges in every state shall be bound thereby, anything in the
Constitution or laws of any state to the contrary notwithstand-
ing.””?

§ 163. History of clanse.—When the constitutional convention
had assembled, Governor Randolph, of Virginia, on May 29th
offered a series of resolutions for the consideration of the con-
vention, which became known as the ‘‘Virginia plan,”” and in
relation to treaties contained this clause: ‘“The national legisla-
ture ought to be empowered . . . . to negative all laws passed by
the several states, contravening in the opinion of the national
legislature, the Articles of Union, or any treaty subsisting under
the authority of the Union.”’ Much diseussion took place in the
convention over this clause, it being objected that the states would
become disgusted, and Luther Martin stated that he considered the
clause improper, and inquired whether the laws of the states
were to be transmitted to the general legislature before they
could become operative. By others the provision was thought
necessary, and it was urged that unless a negative power existed,
the propensity of the states to disarrange and embarrass the sys-
tem could not be restrained. The clause was defeated by a vote
of seven to three, and then the following resolution introduced by
Luther Martin was adopted: ‘‘That the legislative acts of the
United States, made by virtue and in pursuance of the Articles of
Union, and all treaties made and ratified under the authority of
the United States, shall be the supreme law of the respective
states, so far as these acts or treaties shall relate to the said
states, or their citizens and inhabitants; and that the judiciaries
of the several states shall be bound thereby in their decisions,
anything in the respective laws of the individual states to the
contrary notwithstanding.’’? The proposition, although adopted,
was referred to the Committee on Detail, who reported the pro-
vision thus:

““Article VIII. The acts of the legislature of the United States
made in pursuance of this Constitution, and all treaties made un-
der the authority of the United States, shall be the supreme law
of the several states, and of their citizens and inhabitants; and
the judges in the several states shall be bound thereby in their

1 Art, VI, el. 2. ' * 1 Elliot, 207, V, 322.
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decisions, anything in the constitutions or laws of the several
states to the contrary notwithstanding.’’

'~ When the convention took up the clause for consideration, it
amended it by inserting the word, ‘‘Constitution,’’ and by chang-
ing the words ‘‘acts of the legislature’” to ‘‘laws,”’ so that in its
amended form it read: ‘‘This Constitution, and the laws of the
United States made in pursuance thereof, and all the treaties made
under the authority of the United States, shall be the supreme
law of the several states, and of their citizens and inhabitants;
and the judges of the several states shall be bound thereby in
their decisions, anything in the Constitutions or laws of the sev-
eral states to the contrary notwithstanding.’’ 3

§ 164. Pre-existing treaties.—Later the clause was amended
by inserting the words ‘‘or which shall be made’’ after the words
‘“all treaties made,’’ for the purpose of removing any doubt that
might exist as to the application of the clause to pre-existing
treaties, by using language that covered both past and future
treaties. The clause was then referred to the ‘‘Committee on
Style,”” who struck out the words ‘“in their decisions’’ after the
words ‘‘bound thereby’’; substituted the words ‘‘in every state’’
for the words ‘‘of the several states’’; before the word ‘‘made’’
after the words “‘United States’’ inserted the words ‘‘which shall
be,’” and substituted the phrase ‘“‘supreme law of the land’’ for
the phrase ‘‘supreme law of the several states, and of their
citizens and inhabitants.”” This left the clause in the form in
which it now appears in the Constitution. The convention re-
jected a proposition that ‘‘no treaty should be binding on the
United States unless ratified by law.””¢ '

Mr. George Ticknor Curtis, speaking of the amendment to this
clause, to make the Constitution, and the laws passed in pur-
suance of it, the supreme law of the land, binding upon all judicial
officers, says: ‘‘It is a remarkable circumstance that this pro-
vision was originally proposed by a very earnest advocate of the
rights of the States—Luther Martin. His design, however, was
to supply a substitute for a power over State legislation, which
had been embraced in the Virginia plan, and which was to be

3 5 Marshall’s Life of Washington, * § Marshall’s Life of Washington,
654. 654-658.
Treaties—13
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exercised through a negative by the national legislature upon all
laws of the States contravening, in their opinion, the Articles of
Union or the treaties subsisting under the authority of the Union.
The purpose of the substitute was to change a legislative into a
judicial power, by transferring from the national legislature to
the judiciary the right of determining whether a state law sup-
posed to be in conflict with the Constitution, laws, or treaties
of the Union should be inoperative or valid. By extending the
obligation to regard the requirements of the national Constitu-
tion and laws to the judges of the state tribunal, their supremacy
in all the judicatures of the country was secured. This obliga-
tion was enforced by the oath or affirmation to support the Con-
stitution of the United States; and, as we shall see hereafter, lest
this security should fail, the final determination of questions of
this kind was drawn to the national judiciary, even when they
might have originated in a state tribunal.”’®

§ 165. Under the authority of the United States.—It will be
observed that in this clause of the Constitution it is declared that
all laws which shall be made ‘‘in pursuance’’ of the Constitution
shall be the supreme law of the land, but that as to treaties, the
language is, ‘“All treaties made, or which shall be made, under
the authority of the United States shall be the supreme law of the
land.”” The explanation given for this difference of phraseology
is that at the time the Constitution was adopted, certain treaties
were in existence which had been entered into by Congress under
the confederation, and it was desired to declare their continuing
obligation. By using the phrase ‘‘under the authority of the
United States,”’ treaties previously made were placed on the
same footing as those that might be made after the adoption of
the Constitution, as such former treaties could not properly be
described as made pursuant to a Constitution which had not yet
been adopted.®

““The power to make treaties ‘and to send ambassadors and
other public ministers and consuls are essential attributes of
national sovereignty, and of that international equality which
the interests of every sovereignty require it to preserve. Both

$ Curtis’ Constitutional History of tion of the United States, 1st ed.,
the United States, 2d ed., p. 554. p- 58, 2d ed., p. 65.
¢ Rawle’s A View of the Constitu-
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powers were possessed by Congress under the Confederation, but
not to the extent to which they are now enjoyed; for then the
tormer power was embarrassed by an exception, under which
treaties might be substantially frustrated by regulations of the
States, and the latter did not comprehend ‘other public ministers
and consuls.’

‘¢ As treaties with France and Holland, and especially the treaty
of peace with Great Britain, existed, it became necessary to vary
its terms in regard to treaties, from those relative to the laws of
the United States; the declaration it contains in respect to the
supremacy of the latter operating only in future, while in refer-
ence to the former the terms are, ‘ All treaties made, or which shall
be made, under the authority of the United States, shall be the
supreme law of the land.” These terms were intended to apply
equally to previously existing treaties, as well as to those made
subsequently to the Constitution; and it has, accordingly, been
adjudged by the Supreme Court that they effectually repeal so
much of the State laws and Constitutions as are repugnant to
them.”” 7

§ 166. Construction of clause.—The Constitution declares that
all treaties made under the authority of the United States shall
be the supreme law of the land. In an early case the supreme
court of the United States was called upon to construe this
clause. In 1796 it decided that by the treaty of peace made be-
tween Great Britain and the United States, on September 3,
1783, the law of Virginia sequestering British property was nul-
lified. Under this statute a debt due before the war from an
American to a British subjeet was, during the progress of the
war, paid into the loan office of Virginia. The treaty, it was
held, destroyed the payment made under the statute, revived the
debt, and gave a right of recovery against the prineipal debtor.®

It was conceded that the legislature of Virginia had power to
enact such a law because from the 4th of July, 1776, to the forma-
tion of the confederation, the American states possessed and
exercised all the rights of independent governments, but the

" William A. Duer’s A Course of # Ware v. Hylton, 3 Dall. 235, 1 L.
Lectures on the Constitutional Juris- ed. 568.
prudence of the United States, 24
ed,, Lect. VIII, p. 227.
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treaty under the provisions of the Constitution declaring treaties
to be the supreme law of the land, it was decided, superseded
the act.®

§ 167. Treaty is equivalent to an act of Congress.—While it
is true that a treaty is the supreme law of the land, it is not su-
preme in the same sense as is the Constitution itself. A treaty
is equivalent in legal effect to a law of Congress, and a subsequent
act of Congress will repeal or annul a prior treaty, as will a
subsequent treaty annul a prior act of Congress, where there is
a conflict. From the very nature of the Constitution a treaty
cannot alter it, nor can a treaty be valid if it violates any of its
provisions. The Constitution does not attempt to settle the effect
of treaties when they conflict with acts of Congress, but the
courts have uniformly announced the rule that a treaty may
supersede a prior act of Congress, or an act of Congress may
supersede a prior treaty.l?

§ 168. Treaty is a contract.—A treaty is essentially a contract
between two independent nations. If one of the contracting par-
ties violates the stipulations of the treaty, a remedy for the vio-
lation must be sought by the party injured by reclamations upon
the other, and the courts cannot determine whether the nation
alleging a breach of treaty obligations has just cause of com-
plaint. The validity of a law clear in its provisions cannot be
assailed before the courts on the ground that it does not conform
to the stipulations of a prior treaty.’* No superior efficacy can

? Ware v. Hylton, 3 Dall. 235, 1 L.
ed. 568. Said Mr. Justice Chase: ‘‘I
apprehend that the treaty of peace

* The Cherokee Tobacco, 11 Wall.
616, 20 L. ed. 227; Ward v. Race
Horse, 163 U. 8. 511, 16 Sup. Ct.

abolishes the subject of the war, and
that after peace is concluded neither
the matter in dispute nor the conduet
of either party, during the war, can
ever be revived or brought into con-
test again. All violences, injuries, or
damages, sustained by the govern-
ment, or people of either, during the
war are buried in oblivion; and all
these things are implied in the very
treaty of peace; and therefore not
necessary to be expressed.’’

1078, 41 L. ed. 246; North ete. 8. S.
Co. v. Hedden, 43 Fed. 22; Clark v,
Bates, 1 Dak. 50, 46 N. W. 512; Bar-
tram v. Robertson, 21 Blatehf. 214, 15
Fed. 214; Minnesota Canal & Power
Co. v. Pratt (Minn.), 112 N. W,
395.

* Whitney v. Robertson, 124 U. S.
194, 8 Sup. Ct. Rep. 456, 31 L. ed.
386.
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be given to a treaty over an act of Congress. It is the endeavor
of the courts, if they both relate to the same subject, to give
them a construction that will make both effective, if this can be
accomplished without violating the language of either. If, how-
ever, there is an incensistency between them, the one last in date
will control the other, if the stipulation on the subject in the
treaty is self-executing. If the action taken by the legislative
department is not satisfactory to the country with which the
treaty has been made, it may adopt such measures as it deems
proper for the protection of its interests, but it is beyond the
powers of the courts to give any redress. The courts cannot
determine whether the legislation of Congress was justified or
whether the nation complaining has just cause to complain. The
decision of questions of this character belong to the diplomatic
and legislative departments of the government and not to the
judiciary.?> ‘‘So far as a treaty made by the United States with
any foreign nation can be the subject of judicial cognizance in
the courts of this country, it is subject to such acts as Congress
may pass for its enforcement, modification or repeal.”’’3 An
act of Congress imposing taxes on distilled épirits and tobacco
applies to the country of the Cherokee Nation, and prevails over
the treaty with that nation.'

§ 169. Tariff laws and treaties.—The question as to the effect
of tariff laws upon treaty stipulations has frequently arisen, and
it has been uniformly held that treaty stipulations, when a con-
flict arises, are annulled, or perhaps, more correctly speaking,
suspended, by the later acts of Congress. The legislative de-
partment may place restrictions and obligations upon all who
owe obedience to our laws, with the understanding, of course, that
the nation, in its character as a nation, may be responsible to
another nation for any breach of treaty obligations. The legis-

12 Whitney v. Robertson, 124 U. S.
194, 8 Sup. Ct. Rep. 456, 31 L. ed.
386; Taylor v. Morton, 2 Curt. 454,
Fed. Cas. No. 13,799.

» Head Money Cases, 112 U. S. 580,
5 Sup. Ct. Rep. 247, 28 L. ed. 798.
A treaty may supersede a prior act
of Congress. Foster v. Neilson, 2

Pet. 314, 7 L. ed. 415; and a prior
treaty may be superseded by an act
of Congress. Taylor v. Morton, 2
Curt. 454, Fed. Cas. No. 13,799; The
Clinton Bridge, 1 Woolw. 155, Fed.
Cas. No. 2900.

* Cherokee Tobacco v. TUnited
States, 11 Wall. 616, 20 L. ed. 227,
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lation of Congress, however, must be respected by the courts, and
the only question for them to decide is whether a law has been
enacted annulling or disregarding the provisions of a treaty.
Where such a law has been passed, it must, notwithstanding the
treaty, be enforced.

The fourth article of the treaty with Denmark, which was
concluded on April 26, 1826, and abrogated, but subsequently re-
vived, with the exception of one article, on the 12th of January,
1858, provided: ‘‘No higher or other duties shall be imposed
on the importation into the United States of any article, the
produce or manufacture of the dominions of His Majesty, the
King of Denmark ; and no higher or other duties shall be imposed
upon the importation into said dominions of any article the
produce or manufacture of the United States, than are or shall’
be payable on the like articles being the produce or manufacture
of any other foreign country.”” Under a treaty made with the
Hawaiian Islands in 1875, in consideration of reciprocal conces-
sions, sugar imported into the United States was exempt from
the payment of duty. It was contended that by virtue of this
treaty sugar imported from Danish possessions should also be
admitted free of duty; but the court held that the provisions
of the treaty with Denmark were pledges that in the imposition
of duties upon goods imported into one of the countries which
were the produce or manufacture of the other, there should not
be any discrimination against them in favor of goods of a similar
character imported from any other country, and that while they
placed an obligation upon both countries to avoid hostile legis-
lation, they were not intended to prevent the special arrange-
ments with other countries based upon a concession of special
privileges.!®

Likewise it was held that the treaty with the Dominican Re-
public was never intended to prevent special concessions, founded
upon sufficient consideration, permitting the importation of spe-
cifie articles into this country free from duty.'® A stipulation in

* Bartram v. Robertson, 122 U. 8. ninth article of the treaty with the
116, 7 Sup. Ct. Rep. 1115, 30 L. ed. Dominican Republic: ‘‘No higher or
1118. other duty shall be imposed on the

* Whitney v. Robertson, 124 U, 8. importation into the United States of
© 192, 8 Sup. Ct. Rep. 457, 31 L. ed. any article the growth, produce or
387. Reliance was placed on the manufacture of the Dominican Re-
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a treaty that no higher duties shall be imposed than are placed
on goods.from other countries is a promise addressed to the

political, and not to the judicial, department of the government.!?

§ 170. Acts admitting states to Union.—The right of Indians
to hunt may be revoked by an act admitting a territory to be-
come a state, so that such Indians may be punished for a viola-
tion of the laws of the state enacted after its admission.’® The
states have power to regulate matters of internal police. A state,
on its admission, is vested with all the rights of dominion and
sovereignty possessed by the original states® The power of
the state, however, to tax lands of Indians under patents issued
to them by virtue of treaties made with their respective tribes
may be excluded by the enabling act;** and taxes assessed by the
laws of a state upon Indian reservations conflicting with their
tribal rights as guaranteed to them by treaties with the United

States are illegal and void.®

public, or of her fisheries; and no
higher or other duty shall be imposed
on the importation into the Dominican
Republic of any article the growth,
produce or manufacture of the United
States, or their fisheries, than are or
shall be payable on the like articles
the growth, produce or manufacture
of any other foreign country or its
fisheries.’” Mr. Justice Field said
that ¢¢if there be any conflict between
the stipulations of the treaty, and the
requirements of the law, the latter
must control. A treaty is primarily
a contract between two or more inde-
pendent nations, and is so regarded
by writers on public law. For the in-
fraction of its provisions a remedy
must be sought by the injured party
through reclamations upon the other.’’
See as to Act of Congress claimed to
be in conflict with treaty with Persia,
Powers v. Comly, 101 U. S. 789, 25
L. ed. 805; Hadden v. Collector, ‘5
Wall. 107, 18 L. ed. 518; Sturges v.
Collector, 12 Wall, 19, 20 L. ed. 255.
See, also, as to discriminating duties
as affected by the treaty with Por-

tugal, Oldfield v. Marriott, 10 How.
146, 13 L. ed. 364.

" Taylor v. Morton, 2 Curt. 454,
Fed. Cas. No. 13,799. See, also,
Ropes v. Clinch, 8 Blatchf, 304, Fed.
Cas. No. 12,041; Foster v. Neilson, 2
Pet. 314, 7 L. ed. 415. Where it was
claimed that a law of Congress rela-
tive to custom duties was in conflict
with a treaty with Germany, it was
held that the act must control, be-
cause it was of equal forece with the
treaty and of later date. North Ger-
man Lloyd 8. 8. Co. v. Hedden, 43
Fed. 17.

» Ward v. Race Horse, 163 U. S.
511, 16 Sup. Ct. Rep. 1078, 41 L. ed.
246, reversing same case 1n 70 Fed.
608.

** Escanaba ete. Co. v. Chicago,
107 U. 8. 678, 2 Sup. Ct. Rep. 185,
27 L. ed. 442,

® The Kansas Indians, 72 U. 3.
(5 Wall.) 737, 18 L. ed. 667.

** Fellows v. Denniston (‘‘The New
York Indians’’), 72 U. 8. (5 Wall.)
761, 18 L. ed. 708.



§§ 171, 172] CONFLICT BETWEEN TREATIES AND ACTS OF CONGRESS. 200

““‘Doubtless the rule that treaties should be so construed as to
uphold the sanctity of the public faith ought not to be departed
from. But that salutary rule should not be made an instrument
for violating the publie faith by distorting the words of a treaty,
in order to imply that it conveyed rights wholly inconsistent
with its language and in conflict with an act of Congress, and
also destructive of one of the rights of the states.’’22

§ 171. Treaties with Indians.—Subsequent treaties with In-
" dians were considered as modifying a prior nonintercourse law.?
The act admitting Colorado repealed the treaties with the Utes
inconsistent with the act of admission.?* Notwithstanding the
provisions of a treaty, Mexican grants of land in California are
not effective without confirmation.?® The state of Montana, by
its enabling aects, obtained jurisdiction over crimes committed by
Indians.?8

The treaty exempting the Osage and Kansas Indian lands from
inclusion within any territory or state must yield to the act of
Congress creating the territory of Oklahoma, which included such
lands within its limits.?* The law of that territory subjecting to
taxation cattle which are kept or grazed on the Indian reser-
vation is not violative of the rights of the Indians, because
such taxation is not placed upon the lands or privileges of the
Indians 28

§ 172. Acts of admission affecting navigable waters.—A clause
in the act of admission of a state declaring that the navigable

# Ward v. Race Horse, 163 U. S.
511, 16 Sup. Ct. Rep. 1078, 41 L. ed.
246, per Mr. Justice White. In that
case Mr., Justice Brown dissented, be-
cause the opinion of the court seemed
to him ‘“to imply and sanction a dis-
tinet repudiation by Congress of a
treaty with the Bannock Indians.’’

= (lark v. Bates, 1 Dak. 50, 46 N.
W. 512,

# United States v. McBratney, 104
U. 8. 623, 26 L. ed. 870.

< Botiller v. Dominguez, 130 U. S.
247, 9 Sup. Ct. Rep. 527, 32 L. ed.
929, citing cases.

* Draper v. United States, 164 U.
S. 243, 17 Sup. Ct. Rep. 108, 41 L. ed.
420. In a case arising in Oregon, the
court conceded that an act of Congress
might repeal a treaty, but held that
the act of admission should not be
construed on account of its silence on
the subject as having the effect to
modify the treaty. TUnited States v.
Bridleman, 7 S8aw. 251, 7 Fed. 902.

* Thomas v. Gay, 169 U. 8. 271,
18 Sup. Ct. Rep. 342, 42 L, ed. 743.

® Thomas v. Gay, 169 U. 8. 271, 18
Sup. Ct. Rep. 342, 42 L. ed. 743.
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waters within the state shall be free to the United States does

not in any manner affect the power which the state might exer-
cise over the subject, if the clause did not exist.?®

““The act admitting California,’’ said Mr. Justice Field, ‘‘de-
clares that she is admitted into the Union on an equal footing
with the original states in all respects whatever. She was not,
therefore, shorn, by the clause as to navigable waters within her
limits, of any of the powers which the original states possessed
over such waters within her limits.’” 30

§ 173. Damages for temporary inconvenience.—Private per-
sons are not entitled to damages for a temporary inconvenience,
in common with the public in general, caused by the exercise
of a right given by law for the public benefit. The directions
of a state providing for the form and character of a bridge will
control irrespective of its effect upon navigation, except as
against congressional action.3!

The manner in which the highways of a state, by land or by
water, shall be improved for the best interests of the public is a
matter for the state to determine, subject to the intervention of
Congress when such highways become the means of interstate and
A state may exact reasonable tolls to com-
pensate for the use of artificial facilities for the improvement of
navigation.®?

§ 174. Building bridges.—If a bridge is built over a navigable
stream in pursuance of a valid authorization from the state, it
cannot be adjudged a nuisance. Nor can the provision in the act
of admission ‘‘that all navigable waters within. the state shall be

®» Cardwell v. American River  Cardwell v, American River

Bridge Co., 113 U, 8. 205, 5 Sup. Ct.
Rep. 423, 28 L. ed. 959. The clause
affected by the decision was that of
the act of September 9, 1850, that
¢¢All the navigable waters within the
said state shall be common highways
and forever free, as to the inhabitants
of said state, and as to the citizens
of the United States, without any
tax, impost or duty therefor.’”’ 9
Stats. at Large, 454.

Bridge Co., 113 U. S. 205, 5 Sup. Ct.
Rep. 423, 28 L. ed. 959. See, also,
Escanaba.ete. Co. v, Chicago, 107 U, 8.
678, 2 Sup. Ct. Rep. 185, 27 L. ed.
442; Pound v. Turck, 95 U. S. 459,
24 L. ed. 525.

# Hamilton v. Vicksburg ete. R. R.
Co., 119 U. S. 285, 7 Sup. Ct. Rep.
208, 30 L. ed. 395.

. ® Huse v. Glover, 119 U, 8. 547, 7
Sup. Ct. Rep. 315, 30 L. ed. 490.
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highways forever,”’ impair the power of the state to grant au-
thority for the construction of bridges over navigable streams.33

It is not a violation of the act of Congress admitting Oregon
as a state to build a bridge over the Willamette river. Nor can
it be assumed that Congress has exercised police power over a
navigable river because it has expended money in improving its
navigation® The act of Congress of March 3, 18993 authoriz-
ing the construction of bridges over navigable waters, and the
obstruction of such waters by the construction of bridges, is not
in conflict with the Ashburton treaty of 1842, although a sub-
stantial diversion of the water might be a violation of the treaty.38

§ 175. Head money cases.—A treaty, while primarily a com-
pact between independent nations, may also confer private rights
on citizens or subjects of the contracting powers, enforceable by
the courts. The treaty during its existence is the supreme law
of the land, in all courts where such rights are to be adjudicated,
but such treaty may be annulled or suspended by an act of Con-
gress. The supreme court of the United States has frequently
decided statutes of a state imposing a tax on immigrants to
be void, because the power to enact such statutes was vested ex-
clusively in Congress. But Congress has power to pass such an
act, and in 1882 did pass an act to regulate immigration, imposing
apon the owners of vessels who should bring passengers from a
foreign port into a port of the United States a duty of fifty cents
for every passenger who was not a citizen of this country. This
was held to be a valid exercise of the power to regulate com-
merce with foreign nations®’ It was contended that this act
violated provisions contained in numerous treaties with friendly
nations. The court said they were not satisfied that the act
violated any of such treaties, or any just construction of them,

Hatch, 125 U. S. 1, 8 Sup. Ct. Rep.
811, 31 L. ed. 629.
* Stats. at Large, 1151.

* People v. Potrerio & B. V. R. R.
Co., 67 Cal. 166, 7 Pac. 446. See,
also, Scheurer v. Columbia ete. Co., 11

Saw. 575, 27 Fed. 174; State v. Dis-
triet Board, 76 Wis. 207, 20 Am. St.
Rep. 58, 44 N. W. 977, 7 L. R. A,
340; Keator ete. Co. v. St. Croix, 72
Wis. 84, 7 Am. St. Rep. 850, 38 N.
W, 537.

¥ Willamette Iron Bridge Co. v.

% Minnesota Canal & Power Co. v.
Pratt (Minn.), 112 N, W. 395.

¥ Edye v. Robertson (Head Money
Cases), 112 U. 8. 580, 5 Sup. Ct. Rep.
247, 28 L. ed. 798. See as to state
statutes, ‘‘The Passenger Cases,’’ 7
How. (U. 8.) 283, 12 L. ed 702,
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but did not place the defense of the act against this objection
upon that suggestion. ‘“We are of the opinion,’’ said the court,
‘“that so far as the provisions in this act may be found to be
in conflict with any treaty with a foreign nation, they must pre-
vail in all the judicial courts of this country.’”” The court cited
the provision of the Constitution making treaties the supreme law
of the land, and said:

‘A treaty, then, is a law of the land as an Act of Congress is,
whenever its provisions prescribe a rule by which the rights of
the private citizen or subjeect may be determined. And when
such rights are of a nature to be enforced in a court of justice,
that court resorts to the treaty for a rule of decision for the
case before it, as it would to a statute. But even in this aspect
of the case, there is nothing in this law which makes it irrepeal-
able or unchangeable. The Constitution gives it no superiority
over an Act of Congress in this respect, which may be repealed
or modified by an Act of a later date. Nor is there anything in
its essential character or in the branches of the government by
which the treaty is made, which gives it this superior sanctity.
A treaty is made by the President and the Senate. Statutes
are made by the President, the Senate and the House of Repre-
sentatives. The addition of the latter body to the other two in
making a law certainly does not render it less entitled to respect
in the matter of its repeal or modification than a treaty made
by the other two. If there be any difference in this regard, it
would seem to be in favor of an Act in which all three of the
bodies participate. And such is, in faet, the case in a declaration
of war, which must be made by Congress, and which, when made,
usually suspends or destroys existing treaties between the Nations
thus at war.”’ 38

So the act of Congress commonly called the ‘‘assisted immigra-
tion act ’’ is a constitutional exercise of the power conferred upon
Congress to regulate commerce with foreign nations.®® The act

® Edye v. Robertson, 112 U. 8. 580, v. United States, 143 U. 8. 578, 12
5 Sup. Ct. Rep. 247, 28 L. ed. 798. Sup. Ct. Rep. 525, 36 L. ed. 269;
See, also, Nishimura Ekin v, United Fong Yue Ting v. United States, 149
States, 142 U. 8. 659, 12 Sup. Ct. Rep. U. 8. 698, 13 Sup. Ct. Rep. 1025, 37
338, 35 L. ed. 1149; The Chinese Ex- L. ed. 916.
clusion Case, 130 U. 8. 600, .9 Sup.  ® United States v. Craig, 28 Fed.
Ct. Rep. 628, 32 L. ed. 1073; Horner 795.
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prohibiting the importation of alien labor under contract is :

valid exercise of constitutional power.4

§ 176. Reconciling act and treaty.—As a treaty and an aet
of Congress stand on the same footing, they are both to be con-
sidered as statutes, existing on the same subject. When in con-
flict, the last in date will prevail. But courts will attempt to
reconcile them, if possible, so that both may stand and have
effect, and the rule applied in the construction of all statutes that
repeals by implication are not favored will be enforced. In other
words, so far as the courts are concerned, an act of Congress and
a treaty, when in conflict, present the ordinary question of con-
flicting laws, the last modifying or superseding the former, but
both to be made effective if it is possible to do so.! The courts
will not impute to Congress an intention to violate an important
provision of a treaty. It must clearly and unequivocally appear
that such was the intention, and when it is claimed that Congress
so intended, there must be no other reasonable construction of the

language which is supposed to constitute the violation.*

* In re Florio, 43 Fed. 115.

# In re Ah Lung, 18 Fed. 28, 9
Saw. 306; In re Chin A On, 18 Fed.
506, 9 Saw. 343; In re Tung Yeong,
19 Fed. 185, 9 Saw. 620; In re Ho
King, 14 Fed. 726, 8 Saw. 438;
Chinese Merchant’s Case, 13 Fed. 605;
7 Saw. 546; Castro v. De Uriate, 16
Fed. 93; Chew Heong v. TUnited
States, 112 U. 8. 536, 5 Sup. Ct. Rep.
255, 28 L. ed. 770; Whitney v. Rob-
ertson, 124 U. 8. 195, 8 Sup. Ct. Rep.
457, 31 L. ed. 387; Ropes v. Clinch,
8 Blatcehf. 309, Fed. Cas. No. 12,041;
Matter of Lobrasciano, 38 Mise.
Rep. 415, 77 N. Y. Supp. 1040; Baker
v. Newland, 25 Kan. 25.

“ In re Chin A On, 18 Fed. 506, 9
Saw. 343.

Mr. Duer, in his lectures, says:
‘A treaty, in its general sense, is a
compact entered into with a foreign
power, and extends to all matters

which are usually the subject of com-

pact between independent nations. It
is, in its nature, a contract, and not
a legislative act; and does not, ac-
cording to general usage, effect of
itself the objects intended to be ac-
complished by it, but requires to be
carried into execution by some sub-
sequent act of sovereign power by the
contracting parties, especially in cases
where it is meant to operate within
the territories of either of them.
With us, however, a different prin-
ciple is established, in certain cases.
Tt has been settled by the Supreme
Court, that, inasmuch as the Consti-
tution declares a treaty to be the law
of the land, it is to be regarded in
Courts of Justice as equivalent to an
act of Legislature, whenever it oper-
ates of itself without requiring the
aid of any legislative provision.
But when the terms of any treaty
stipulation import an executory con-
tract, it addresses itself to the politi-
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““By the Constitution a treaty is placed on the same footing,
and made of like obligation, with an act of legislation. Both
are declared by that instrument to be the supreme law of the
land, and no superior efficacy is given to either over the other.
When the two relate to the same subject, the courts will always
endeavor to construe them so as to give effect to both, if that
can be done without violating the language of either, but if the
two are inconsistent, the one last in date will control the other,
provided always the stipulation of the treaty on the subject is

cal, and not to the judicial, depart-
ment for execution, and Congress
must pass a law in execution of the
compact, before it becomes a rule
for the Courts. The Constitution
does not expressly declare whether
treaties are to be held superior to the
Acts of Congress, or whether the laws
are to be deemed coequal with, or
superior to treaties; but the repre-
sentation it holds forth to foreign
powers is that the President, by and
with the advice and consent of the
Senate, may bind the nation in all
legitimate contracts; and if pre-ex-
isting laws, contrary to a treaty, could
only be abrogated by Congress, this
representation would be fallacious.
It would subject the public faith to
just imputation and reproach, and
destroy all confidence in the national
engagements. The immediate opera-
tion of a treaty must, therefore, be
to overrule all existing laws incom-
patible with its stipulations.

¢‘Nor is this inconsistent with the
power of Congress to pass subsequent
laws, qualifying, altering or wholly
annulling a treaty; for such an au-
thority, in certain cases, is supported
on grounds wholly independent of the
treaty-making power. For,” as Con-
gress possesses the sole right of .de:
claring war, and as the alteration or

abrogation of a treaty temds to pro- .

duce it, the power in question may be

regarded as an incident to that of
declaring war. The exercise of such
a right may be rendered necessary to
the public welfare and safety, by
measures of the party with whom the
treaty was made, contrary to its spirit,
or in open violation of its letter; and
on such grounds alone can this right
be reconciled either with the provisions
of the Constitution, or the principles
of public law. A memorable instance
has occurred in our history of the an-
nulment of a treaty by the act of the
injured party. in the year 1798,
Congress declared that the treaties
with France were no longer obliga-
tory on the United States, as they
had been repeatedly violated by the
French Government, and our just
claims for reparation disregarded.
Nevertheless, all treaties, as soon' as
ratified by competent authority, be-
come of absolute efficacy, and, as
long as they continue in force, are
binding upon the whole nation.” "If
a treaty requires the payment of
money to carry it into effect, and the
money can only be raised or appro-
priated by an Act of the Legislature,
it is morally obligatory upon the leg-
islative power to pass the requisite
law; and its refusal to do so would
amount to a breach of the public
faith, and afford just cause of war.
That department of the Government

"which is intrusted with the power of



§§ 177, 178] CONFLICT BETWEEN TREATIES AND ACTS OF CONGRESS, 206

self-executing. If the country with which the treaty is made is
dissatisfied with the action of the legislative department, it may
present its complaint to the executive head of the government,
and take such other measures as it may deem essential for the
protection of its interests. The courts can afford no redress.
‘Whether the complaining nation has just cause of complaint, or
our country was justified in its legislation, are not matters for
judicial cognizance.’’ *3

§ 177. Absurd conclusion to be avoided.—In the construction
of statutes or of a statute and a treaty, an unjust or absurd
conclusion must be avoided. General terms are to be limited and
construed so as not to lead to injustice, oppression or absurd
consequences.** Nor will an act be given a retrospective opera-
tion if thereby rights previously vested would be injuriously
affected, unless such construction is compelled by language so
clear and positive as to permit no doubt to exist that such was
the intention of the legislature.®

§°178. Repeal by implication.—The rule prevailing in the con-
‘struction of statutes that repeals by implication are not favored,
and that a later statute will not impliedly repeal a former, unless

making treaties may bind the national
faith at its discretion; for the treaty-
making power must be coextensive
with the national exigencies, and
necessarily involves in it every branch
of the national sovereignty, of which
the operation may be necessary to give
effect to mnegotiations and compaects
with foreign nations. If a mnation
has conferred on its Executive de-
partment, without reserve, the right
of treating and contracting with other
sovereignties, it is considered as hav-
ing invested it with all the power
necessary to make a valid contract,
because that department is the organ
of the Government for the purpose,
and its contracts are made by the
deputed will of the nation. The fun-
damental laws of the State may with-
hold from it the power of alienating

the public domain, or other property
belonging to it; but if there be no
express provision of that kind, the in-
ference is that it has confided to the
department, charged with the duty
and the power of making treaties, a
discretion commensurate with all the
great interests of the nation.’’ A
Course of Lectures on the Constitu-
tional Jurisprudence of the United
States, 2d ed., 228.

# Mr. Justice Field, in Whitney v.

Robertson, 124 U. S. 190, 8 Sup. Ct.

Rep. 456, 31 L. ed. 386. See, also,
Taylor v. Morton, 2 Curt. 454, Fed.
Cas. No. 13,799.

“ Case of the Chinese Merchant, 13
Fed. 605, 7 Saw. 546.

“ Chew Heong v. United States, 112
U. 8. 536, 5 Sup. Ct. Rep. 255, 28 L.
ed. 770.
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the repugnancy between them is irreconcilable, applies when it
is alleged that a treaty and an act of Congress are in conflict.
A later treaty will not be considered as repealing, by implica-
tion, an earlier statute, unless the incompatibility hetween the
two is so great that the enforcement of the statute will be impos-
sible without antagonizing the treaty.*6

The treaty of July 12, 1889, between Great Britain and the
United States, provided in the second article: ‘‘ A fugitive erim-
inal shall not be surrendered, if the offense in respect of which
his surrender is demanded be one of a political character, or if he
proves that the requisition for his surrender has in fact been
made with a view to try to punish him for an offense of a political
character. No person surrendered by either of the high contract-
ing parties to the other shall be triable or tried, or be punished
for any political crime or offense, or for any act connected there-
with, committed previously to his extradition. If any question
shall arise as to whether a case comes within the provisions of this
article, the decision of the authorities of the government in whose
jurisdiction the fugitive shall be at the time shall be final.”’

The third article declared that: ‘‘No person surrendered by
or to either of the high contracting parties shall be triable or be
tried for any crime or offense, committed prior to his extradition.
other than the offense for which he was surrendered, until he
shall have had an opportunity of returning to the country from
which he was surrendered.”’

The sixth article provided that: ‘‘The extradition of fugitives
under the provisions of this convention and of the said tenth
article shall be carried out in the United States and in Her
Majesty’s dominions, respectively, in conformity with the laws
regulating extradition for the time being in forece in the sur-
rendering State.”’ : .

The seventh article stipulated that: ‘‘The provisions of the
said tenth article and of this convention shall apply to persons
convicted of crimes therein respectively named and specified,
whose sentence therefor shall not have been executed. In a
case of a fugitive criminal alleged to have been convicted of
the crime for which his surrender is asked, a copy of the ree-

“ Johnson v. Browne, 205 U, 8. 185 U. S. 213, 22 Sup. Ct. Rep. 629,
309, 27 Sup. Ct. Rep. 539, 51 L. ed. 46 L. ed. 878.
816; United States v. Lee Yen Tai,
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ord of the conviction and of the sentence of the court before
which such convention took place, duly authenticated shall be
produced, together with the evidence proving that the prisoner
is the person to whom such sentence refers.”’

The second article, it will be observed, declares that no person
surrendered shall be triable or tried or be punished for any politi-
cal crime or offense. But in the third article it is provided that
no person surrendered shall be triable or be tried for any offense
committed prior to the extradition, other than the offense for
which he was surrendered, until he shall have had an oppor-
tunity of returning to the country from which he was surren-
dered. It will be noticed that this article uses the words ‘‘triable
or tried,”” and omits the words ‘‘or be punished.’”’ A prisoner
sued out a writ of habeas corpus, and it appeared that two indiet-
ments had been found against him, on one of which he was tried
and convicted. He appealed, the conviction was affirmed, and
then he made application for a certiorar: to the supreme court of
the .United States to review the judgment of conviction, and
pending a review of his case, he having been released on bail,
fled to Canada. Extradition proceedings were instituted to pro-
cure his return upon the judgment of conviction, but it was de-
cided by the British tribunals that the crime set out in the indict-
ment was not provided for by the treaty. His extradition was
then sought upon the second indictment, and granted. He was
surrendered to an agent of the United States, and taken to New
York, where he was arrested upon a warrant based upon the
prior indictment and conviection. It was decided that he could
not be punished for an offense other than that for which his
extradition had been demanded, although he had heen convicted
and sentenced for such offense prior to his extradition.

§ 179. Pair construction not permitting arrest on prior con-
viction.—The case involved the construction of the treaty, and
it was coniended that as the third article did not in so many
words expressly prohibit the punishment for another offense for
which a person had been convicted, a requisition might be ob-
tained for one crime under that article, and when possession of
the person is obtained by this means, he might be punished for
another and totally different crime of which he had been con-
vieted prior to his extradition.
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The court said that if the question had arisen under the
former treaty of 1842, known as the Ashburton treaty,*” and the
sections of the Revised Statutes relating to extradition® his im-
prisonment would clearly have been illegal. The court observed
that if the words ‘‘or be punished’’ were contained in the third
article, the question would not arise, but that it was satisfied that
the whole treaty, taken in connection with that of 1842, fairly con-
strued, would not permit his imprisonment upon the former
charge.*®

§ 180. Reasoning of the court.—The court, in passing upon
the point, said that the mere failure to use the words ‘“or be
pumished’’ in the third article of the treaty did not so far change -
and alter ‘‘the manifest scope and object’’ of the two treaties as
to render legal the imprisonment on the former conviction. The
opinion of the court was delivered by Mr. Justice Peckham, who
said: ‘‘The general scope of the two treaties makes manifest an
intention to prevent a State from obtaining jurisdiction of an
individual whose extradition is sought on one ground, and for
one express purpose, and then having obtained possession of his
person to use it for another and different purpose. Why, the
words were left out in the third article of the convention of 1889,
when their insertion would have placed the subject entirely at
rest, may perhaps be a matter of some possible surprise, yet their
absence cannot so far alter the otherwise plain meaning of the
two treaties as to give them a totally different construetion.

‘“In addition to the provisions of the treaty of 1889, we find
still in existence the already mentioned sections of the Revised
Statute, which prohibit a person’s arrest or trial for any other
offense than that with which he was charged in the extradition pro-
ceedings, until he shall have had a reasonable time to return
unmolested from the country to which he was brought.

‘It is argued, however, that the sections in question have
been repealed by implication of the treaty or convention of 1889,
and that the respondent, therefore, cannot obtain any benefit
from them. We see no fair or reasonable ground upon which to
base the claim of repeal. ‘Repeals by implication are never

@ 8 Stats. at Large, 572, 576. "© Johnson v. Browne, 205 U. 8. 309,
“ Rev. Stats., sees. 5272, 5275. 27 Sup. Ct. Rep. 539, 51 L. ed. 816.
Treaties—14
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favored, and later treaty will not be regarded as repealing an
earlier statute by implication, unless the two are absolutely in-
compatible, and the statute cannot be enforced without antag-
onizing the treaty’® If both can exist, the repeal by implica-
tion will not be adjudged. These sections are not incompatible
with the treaty or in any way inconsistent therewith. We find
nothing in the treaty which provides that a person shall be
surrendered for one offense, and then that he may be punished
for another, such as is the case here. The most that can be as-
serted is that an inference to that effect perhaps might be drawn
from the absence in article III of positive language preventing
such punishment. But that slight and doubtful inference, resting
on such an insufficient foundation is inadequate to overcome the
positive provisions of the statute and the otherwise general scope
of both treaties, which are inconsistent with the existence of
such right.”’

§ 181, Extension of treaty by doubtful comstruction.—The
court declared that it was essential that in the construction of
treaties, the highest good faith should be observed, and that in
case of extradition, its effect should not be extended by doubt-
ful construetion. Mr. Justice Peckham, referring to the conten-
tion that the construction contended for was exceedingly tech-
nical, and tended ‘‘to the escape of criminals on the fine subtle-
ties of statutory econstruction, and should not, therefore, be
adopted,”’ observed: ‘“While the escape of criminals, of course,
is to be very greatly deprecated, it is still most important that
a treaty of this nature between sovereignties should be con-
strued in accordance with the highest good faith, and that it
should not be sought by doubtful construction of some of its pro-
visions to obtain the extradition of a person for one offense, and
then punish him for another and different offense. Especially
should this be the case where the government surrendering the
person has refused to make the surrender for the other offense on
the ground that such offense was not one covered by the treaty.

““Our attention has been directed to various other treaties
between this government and other nations, where provision is

® Citing United States v. Lee Yen Tai, 185 U. 8. 213, 22 Sup. Ct. Rep.
629, 46 L. ed. 878.
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expressly made in regard to punishment. They frequently pro-
vide that no person shall be triable or tried ‘or be punished’ for
any other offense than that for which he was delivered up, nntil
be has had an opportunity of returning to the country from which
bhe was surrendered. But because in some of the treaties the
words ‘or be punished’ are contained, we are not required to
hold that in the case before us the absence of those words per-
mits such punishment, when that construction is, as we have said,
contrary to the manifest meaning of the whole treaty, and also
violates the statutes above cited.”” 5

§ 182. Abrogation must clearly appear.—While there can be
no question that a later statute may abrogate a treaty, ‘‘never-
~theless the purpose by statute to abrogaté a treaty or any des-
ignated part of a treaty, or the purpose by treaty to supersede
the whole or a part of an act of Congress, must not be lightly as-
sumed, but must appear clearly and distinetly from the words
used in the statute or in the treaty.’’%2 The supreme court of
the United States has decided that a treaty with China and an
act of Congress prescribing the certificate to be produced by a
Chinese laborer as the only evidence permissible to establish his
réght of re-entry into the United States could both stand.?® Mr.
Justice Harlan, who delivered the opinion of the court, said:
““Aside from the duty imposed by the Constitution to respect
treaty stipulations when they become the subject of judicial pro-
ceedings, the court cannot be unmindful of the fact that the
honor of the Government and people of the United States is in-
volved in every inquiry whether rights secured by such stipula-
tions shall be recognized and protected. And it would be want-
ing in proper respect for the intelligence and patriotism of a co-
ordinate department of the Government were it to doubt, for a
moment, that these considerations were present in the minds of
its members when the legislation in question was enacted.’’ %

® Johnson v. Browne, 205 U. S. © Chew Heong v. United States,
309, 27 Sup. Ct. Rep. 539, 51 L. ed. 112 U. 8. 536, 5 Sup. Ct. Rep. 225,
816. 28 L. ed. 770.

52 United States v. Lee Yen Tai, “ Chew Heong v. United States,

185 U. S. 213, 22 Sup. Ct. Rep. 629, 112 U. S. 536, 5 Sup. Ct. Rep. 225,
46 L. ed. 878. 28 L. ed. 770.
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The court said that the utmost that could be asserted was that
there appeared to be an apparent conflict between the mere
words of the statute and the treaty, and that by implication the
treaty was in a measure abrogated. But after referring to the
rule that repeals by implication are not favored, and that if by
any reasonable construction the two statutes can stand together,
they must be enforeed, the court proceeded to say: ‘“When the
Act of 1882 was passed, Congress was aware of the obligation
this Government had recently assumed, by solemn Treaty, to ac-
cord to a certain class of Chinese laborers the privilege of going
from and coming to this country at their pleasure. Did it in-
tend, within less than a year after the ratification of the Treaty
and without so declaring in unmistakable terms, to withdraw that
privilege by the general words of the 1st and 2nd sections of that
Act? Did it intend to do what would be inconsistent with the
inviolable fidelity with which, according to the established rules
of international law, the stipulations of treaties should be ob-
served? These questions must receive a negative answer. The
presumption must be indulged that the broad langunage of these
sections was intended to apply to those Chinese laborers whose
coming to this country might, consistent with the Treaty, be rea-
sonably regulated, limited or suspended, and not to those whoy
by the express words of the same Treaty, were entitled to go and
come of their own free will, and enjoy such privileges and im-
munities as were accorded to the citizens and subjeets of the
most favored Nation.’’ %

§ 183. Dissenting views of Justices Field and Bradley.—Mr.
Justice Field dissented from the opinion of the majority of the
court construing the act of Congress, restrieting the immigration
of Chinese laborers. He said that the construction adopted by
the majority of the court appeared to be in conflict with the
language of the act, ‘‘and to require the elimination of entire
clauses and the interpolation of new ones. It renders nugatory
whole provisions which were inserted with sedulous care. The
change thus produced in the operation of the aet is justified on
the theory that to give it any other construction would bring it
in conflict with the treaty; and that we are not at liberty to

 Chew Heong, 112 U. 8. 536, 5 Sup. Ct. Rep. 225, 28 L. ed. 770.

[y
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suppose that Congress intended by its legislation to disregard any
treaty stipulations.’’

He adverted to the language of the circuit court that the act
of Congress, construed according to the natural meaning of
1ts terms, violates the treaty and the national faith, and that the
majority of the court adopting a similar construction of the
treaty had narrowed the meaning of the act so as measurably
to frustrate its intended operation, and thus proceeded: ‘‘If,
however, the Act of Congress be in conflict with the Treaty
upon the immigration of Chinese laborers, it must control as
being the last expression of the sovereign will of the country.
And while I agree with all that is said in the opinion of the
Court, as to the sanctity of the public faith, I must be permitted
to suggest that, if the legislative department sees fit for any
reason to refuse, upon a subject within its control, compliance
with the stipulations of a Treaty, or to abrogate them entirely,
it is not for this court or any other court to call in question the
validity or wisdom of its action and impute unworthy motives
to it.. It should be presumed that good and sufficient reasons con-
trolled and justified its conduet. If the Nation with which the
Treaty is made objects to the legislation, it may complain to the
executive head of our Government and take such measures as it
may deem advisable for its interests. But whether it has just
cause of complaint, or whether, in view of its action, adverse leg-
islation on our part be or be not justified, is not a matter for
judicial cognizance or consideration. A treaty is, in its nature,
a contract between two or more Nations, and is so considered
by writers on public law; and by the constitution it is placed
on the same footing and made of like obligation as a law of the
United States. Both are declared in that instrument to be the
supreme law of the land, and no paramount authority is given to
either over the other. :

“‘Some treaties operate in whole or in part by their own force,
and some require legislation to carry their stipulations into effect.
If that legislation imposed duties to be discharged in the future,
it may be repealed or modified at the pleasure of Congress. If
the Treaty relates to-a subject within the powers of Congress,
and operates by its own force, it can only be regarded by the
courts as equivalent to a legislative Act. Congress may, as with

an ordinary statute, modify its provisions or supersede them alto-
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gether. The immigration of foréigners to this country, and the
conditions upon which they shall be permitted to come or re-
main, are proper subjects both of legislation and of treaty stipu-
lation. The power of Congress, however, over the subject can
neither be taken away nor impaired by any treaty.’’ 5

He said that if the construction which he gave worked a hardship
to any persons, it was for Congress, and not for the court, to afford
the remedy. ‘‘This court has no dispensing power over the pro-
visions of an act of Congress. It is itself only the servant of the
law; bound to obey it, not to evade or make it.”’

Mr. Justice Bradley concurred with Mr. Justice Field in dis-
senting from the judgment, and remarked: ‘‘It may be that this
view of the law makes it conflict with the treaty, though Justice
Field has shown strong reasons to the contrary, but whether it
does so or not, I think it is the true construction; and the rule
is now settled that Congress may, by law, overrule a treaty
stipulation, although, of course, it should not be done without
strong reasons for it; and an act of Congress should not be con-
strued as having that effect unless such be its plain meaning.”’ 5
If it is alleged that a conflict exists between a treaty requiring
ratification and a legislative act of amendment, the courts, in
their construction, will endeavor to give effect to both, but if
they cannot be reconciled, will give effect preferably to the
legislative enactment.®® :

% Chew Heong v. United States,
supra.

5 Chew Heong v. United States,
supra.

As said by Chief Justice Marshall:
€¢It is a maxim not to be disregarded,
that general expressions, in every
opinion, are to be taken in conneec-
tion with the case in which those ex-
pressions are used. If they go be-
yond the case, they may be respected,
but ought not to control the judg-
ment in a subsequent suit when the
very point is presented for decision.
The reason of this maxim is obvious.
The guestion actually before the court

is investigated with care, and con- -
sidered in its full extent. Other
principles which may serve to illus-
trate it are considered in their rela-
tion to the case decided, but their
possible bearing on all other cases
is seldom completely investigated.’’
Cohens v. Virginia (1821), 19 U. 8.
(6 Wheat.) 264, 399, 5 L. ed. 257,
290. The above language was quoted

" with approval in United States v.

Wong Kim Ark, 169 U. 8. 679, 18
Sup. Ct. Rep. 456, 42 L. ed. 901.

% Wadsworth v. Boysen, 148 Fed.
771. -
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§ 184. Same rule as to repeal of statutes by implication.—As
a treaty and an act of Congress are entitled to equal considera-
tion, and neither is in itself paramount to the other, the rule
for their construction, when in conflict, or for determining
whether one is repealed by the other by implication, is the same
as if the treaty and act of Congress were both statutes. It will
not be necessary to enter into detail as to the rule of construec-
tion recognized when it is claimed that a statute is repealed by
implication, but it will be sufficient to quote Mr. Justice Story,
who, in speaking of a repeal of a statute by implication, in de-
livering the opinion of the court, said: ‘‘That it has not been
expressly or by "direct terms repealed is admitted; and the
question resolves itself into the narrow inquiry whether it has
been repealed by necessary implication. We say by necessary
implication, for it is not sufficient to establish that subsequent
laws cover some, or ever all, of the cases provided for by it, for
they may be merely affirmative or cumulative or auxiliary. But
there must be a positive repugnancy between the provisions of
the new laws and those of the old, and even then the old law is
repealed by implication only pro tanto, to the extent of the repug-
naney.’’ % :

‘It must appear that the later provision is certainly and clearly
in hostility to the former. If by any reasonable construction, the
two statutes can stand together, they must so stand. If harmony
is impossible, and only in that event, the former law is repealed

“in part, or wholly, as the case may be.’’ %

§ 185. Self-executing treaties—A treaty which requires no
further legislation to make it effective becomes, after its ratifi-
cation, the law of the land, and will be enforced by the courts as
a law of Congress®® But where the treaty is not complete in

® Wood v. United States, 16 Pet. ed. 812; Harford v. United States, 8
'362, 10 L. ed. 993. Cranch, 109, 3 L. ed. 504.

® State v. Stoll, 17 Wall. 425, 21 ® United States v. Forty-three Gal-
L. ed. 654. See, also, Ex parte Yer- lons of Whisky, 93 U. S. 188, 23 L.
ger, 8 Wall. 105, 19 L. ed. 339; Ex ©d. 846; Chew Heong v. United
parte Crow Dog, 109 U. S. 570, 3 States, 112 U. 8. 536, 5 Sup. Ct. Rep.
Sllp. Ct. Rep. 396, 27 L. ed. 1035; 255, 28 L. ed. 770; In re Metzger, 17

. Fed. Cas. No. 9511; In re Ah Lun
h . H 96 U. S. 140, 24 L. H g
Arthur v. Horner, ’ 18 Fed. 28, 9 Saw. 306.
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itself, but requires further legislation to make it effective, it
cannot, of course, be enforced by the courts until such legislation
is had.%2 A familiar instance is where an appropriation of money
is necessary to carry a treaty into effect. Until such appropria-
tion is made, the treaty is not perfect, as under the Constitution
money cannot be appropriated by the treaty-making power.®
Where, by the treaty with Spain, the island of Porto Rico was
ceded to the United States, although it had not been formally em-
braced by Congress within the customs union of the states, it -
ceased to remain foreign territory within the meaning of the
tariff act providing for the imposition of duties upon articles im-
ported from foreign countries.®* '

~ § 186. Chinese exclusion cases.—As showing that an act of
Congress in contravention of the terms of a treaty must be
upheld when the language of the act is clear and explicit, refer-
ence may be made to the legislation providing for the exclusion
of Chinese from the United States. It is the inherent and in-
alienable right of every sovereign and independent nation to
exclude or expel aliens or any class of aliens. This right may be
exercised in war or in peace, and either absolutely or upon speci-
fied conditions. This power under the Constitution of the United
States is vested in the political department of the government,
and may be exercised either by a treaty or by an act of Con-
gress, and is to be carried into effect by the executive authority
according to the regulation established, except so far as inter-
vention by the judicial department is authorized by treaty or
by statute, or is required by the Constitution. Congress may ex-
ercise its power to expel or exclude aliens entirely through execu-
tive officers or may call in the assistance of the judiciary to
ascertain any contested facts, on the existence of which the right
of an alien to remain is, by the act of Congress, dependent.5®

@ Foster v. Neilson, 2 Pet. 253, 7
L. ed. 415; Whitney v. Robertson, 124
U. S. 190, 8 Sup. Ct. Rep. 457, 31
L. ed. 387.

® Turner v. American Baptist Mis-
sionary Union, 5 MecLean (U. 8.),
347, Fed. Cas. No. 14,251.

% De Lima v, Bidwell, 182 U. S.

.1, 21 Sup. Ct. Rep. 743, 45 L. ed.

1041.

r'ong Yue Ting v. United States,
149 U. S. 698, 13 Sup. Ct. Rep. 1016,
37 L. ed. 905; United States v. Ngum
Lun May, 153 Fed. 209. See as to
other cases, Chae Chan Pang v, United
States, 130 U. 8. 581, 9 Sup. Ct.
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§ 187. Chinese children born in the United States.—The acts
excluding Chinese from the United States do not apply to a per-
son born within the United States of Chinese parents, who reside
therein and who are not engaged in any diplomatic or official
capacity under the Emperor of China. Such a person is a cit-
izen of the United States.®® TUnder the common law a child born
within the jurisdiction of the United States is born a subject or
citizen thereof, without consideration of the political status of its
parents.’” Except for punishment of ecrime, no citizen can be
excluded from the United States® An act of Congress that
would attempt to infliect on a citizen of the United States the pun-
ishment of banishment or exile, on aceount of his race or color,
or for any cause, would be a bill of attainder within the pro-
hibition of the federal Constitution, and invalid.®®

§ 188. Application of fourteenth amendment.—By the four-
teenth amendment to the Constitution of the United States, the
laws providing for the exclusion of Chinese laborers have no ap-
plication to a person born in the United States and subject to its
jurisdiction, notwithstanding that his parents, who were Chinese,

Rep. 623, 32 L. ed. 1068; In re Lau
Ow Beu, 141 U. 8. 583, 12 Sup. Ct.
Rep. 43, 35 L. ed. 868, 144 U. S. 47,
12 Sup. Ct. Rep. 517, 36 L. ed. 340;
Chew Heong v. United States, 112

U. S. 536, 5 Sup. Ct. Rep. 255, 28"

L. ed. 770; Lem Moon Sing v. United
States, 158 U. 8. 538, 15 Sup. Ct.
Rep. 967, 39 L. ed. 1082; Wong Wing
v. United States, 163 U. S. 228, 16
Sup. Ct. Rep. 977, 41 L. ed. 140;
United States v. Gue Lim, 176 U.
8. 459, 20 Sup. Ct. Rep. 415, 44 L. ed.
544.

It was said in the Japanese immi-
grant case, Yamataya v. Fisher, 189
U. S. 86, 23 Sup. Ct. Rep. 611, 47
L. ed. 721: ¢‘That Congress may -ex-
clude aliens of a particular race from
the United States, prescribe the terms
and conditions upon which certain
classes of aliens may come to this
ecountry, establish regulations for

sending out of the country such aliens
as come here in violation of law, and
commit the enforcement of such pro-
visions, conditions and regulations ex-
clusively to executive officers, with-
out judicial intervention, are prin-
ciples firmly established by the de-
cisions of this court.”’

“ In re Yung Sing Hee, 36 Fed.
437, 13 Saw. 482; In re Look Tin
Sing, 21 Fed. 905, 10 Saw. 353; In
re Wy Shing, 36 Fed. 553, 13 Saw.
530; Ex parte Chin King, 35 Fed.
354, 13 Saw. 333.

% McKay v. Campbell, 2 Saw. 118,
Fed. Cas. No. 8840; In re Look Tin
Sing, 21 Fed. 905, 10 Saw. 353;
Lyneh v. Clarke, 1 Sand. Ch. 583.

“ In re Wy Shing, 36 Fed. 553,
13 Saw. 530.

2 In re Yung Sing Hee, 36 Fed.
437, 13 Saw, 482.
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were not permitted by the naturalization laws to become eciti-
zens.™ The interpretation of the Constitution of the United
States should be made in the light of the common