XV. - The Problem of The Legislature 


(ii) - Senates and Second Chambers 





‘I tell you that unless you have some such thing as a balance you cannot be safe. . . . By the proceedings of this [single-chamber] Parliament, you see they stand in need of a check or balancing power.' Oliver Cromwell





‘The reconstitution of our Upper House of Parliament is at once the most urgent, the most difficult, and in its consequences the most far-reaching of all the reforms of our time. . . . A real and strong Second Chamber is a sine qua non of efficient legislation and government.'  Frederic Harrison (1910).





‘Every Second Chamber. . . exists to. . . ensure that great changes shall not be made in fundamental institutions except by the deliberate will of the nation.' - Viscount Milner (1907).





‘There is good ground for the establishment of a Second Chamber. . . . By far the best way of forming a Second Chamber in this country would be the Norwegian system.' - Sidney Webb (1917). 





Unicameral Exceptions.


‘There are’, said Lord Rosebery on a famous occasion, ‘two exceptions to the general protest of all civilized communities against being governed by a single Chamber.  I will name them.  ‘They are Greece and Costa Rica.'  Lord Rosebery's list was not exhaustive when he spoke, and Greece has since re-established 'as a substitute for a Second Chamber’ a Council of State, and may be deemed therefore to adhere to the bicameral principle.  In addition to Costa Rica there are still four Latin-American States-Panama, San Domingo, Salvador, and Honduras - without a Second Chamber; and in Europe, Bulgaria and Jugo-Slavia and some of the new Republics which arose upon the ruins of the Empires which fell during the Great War are still unicameral.  But to none of these has the civilized world yet learned to look as models of constitutional propriety, or examples of settled government. 





Norway, as already observed, is in respect of its legislative structure in an ambiguous position.  Jurists are [begin page 408] not agreed whether it is to be classed among unicameral or bicameral constitutions.  Perhaps it is for that reason that an influential section of political opinion in England looks to Norway to afford a model for the reconstruction of the Second Chamber in this country.�  Be that as it may, the Norwegian system deserves analysis.  Entire legislative power is vested in a body of 123 Representatives elected triennially to form the Storthing.  As soon as a newly elected Storthing meets it proceeds to elect one-fourth of its members who constitute a revising committee known as the Lagthing, the remaining three-quarters constituting the Odelsthing.  The Lagthing has no power of initiating legislation, but is entitled to suggest amendments in, Bills sent up to it by the Odelsthing.  If the latter refuses to accept them, and the Lagthing persists in its objections, a joint session is held and a two-thirds majority of the whole Storthing is then required to enable the Bill to become law.  The Lagthing constitutes, in conjunction with the Supreme Court of Justice, the Rigsret, the tribunal before which members of the Government can be impeached.  All Bills involving questions of finance, concessions for works of public utility, the naturalization of foreigners, and motions criticizing the action of the Executive are, by rule, brought before the whole Storthing, and are decided by a bare majority of votes.  That the Lagthing fulfils some of the functions appropriate to a Second Chamber is evident; but, on the other hand, the members of it possess no differentiating qualifications; they are merely selected from among, and by, the members of the Storthing, and do not sit by virtue of any independent right conferred either by the electorate, or by official nomination, or by hereditary privilege.  Norway, then must still languish in the shade of ambiguity.� 





State Legislatures in Federal Commonwealths.


The legislatures of the component States, Cantons, or [begin page 409] Provinces of Federal Commonwealths are in a class apart, and demand separate consideration.  Here a Second Chamber is the exception rather than the rule.  Of the eight Provinces of British North America two only (Quebec and Nova Scotia) have two-chambered legislatures.  In the Helvetic Republic sixteen Cantons have a single Chamber, while two Cantons and four half-Cantons still possess the old folk-moots or direct assemblies of all the citizens.  Of the German Reich more than half the component States have unicameral legislatures; in Australia all the State legislatures, except that of Queensland, retain the two-chamber form which they had adopted before the establishment of the Commonwealth; and the same is true of the component States of the United States of America.





In face of these facts it seems reasonable to conclude that, be the motives what they may, whether from force of tradition or simply on considerations of political expediency, the modem world has deliberately decided in favour of a bicameral legislature.  Hardly less significant, however, is the fact that among the Second Chambers of modem States the English House of Lords remains virtually unique. 





A Unique Second chamber in a Unique Constitution.


Not that there is in that fact anything remarkable.  If the House of Lords is unique, so is the Constitution of which it forms part.  There are, as we have seen, few modem Constitutions which are so predominantly unwritten; there is none which is so completely flexible.  The position of the Second Chamber in England cannot be profitably discussed without a clear and continuous appreciation of this truth.  If there be any Constitution in the world which would, on the face of it, seem to demand every imaginable protective device, safeguard, and precaution, it is our own.  Yet there is none where they are, on paper, so conspicuous by their absence.  Unprotected by a Constitutional Instrument; its law-making confided to a Legislature, legally omnipotent; its Executive dependent upon, and responsible to, that [begin page 410] Legislature; its Judiciary independent as regards the interpretation of laws, but ultimately subject to the will and even the caprice of the Legislature; England and indeed the British Empire would seem to be peculiarly defenceless alike against the frontal attacks of those who are avowed enemies to the existing order, and against the subtle and insinuating operations of those who work under the cover of darkness, and under the forms of a Constitution which they are anxious to undermine.  That the English Polity is more stable and more secure than appearances might suggest, is due to a combination of circumstances which are at once too subtle for rapid analysis and too familiar to demand it.





The House of Lords.


In such a Constitution there would seem to be exceptional need for a strong and effective Second Chamber.


 


Yet the House of Lords is, in law and by convention, exceptionally weak; with the exception of the Upper Chamber of the Kingdom of the Netherlands, perhaps the weakest in the world.  Nor is its political impotence due exclusively or mainly to the passing of the Parliament Act.  Long before 1911 two tendencies were operating to its enfeeblement: on the one hand the House of Lords was rapidly increasing in membership, and on the other it was becoming more and more predominantly hereditary in composition.  Both tendencies were, however, in an historic view, relatively recent.  Down to the sixteenth century the House of Lords was comparable in size to most of the modern Senates or Second Chambers.  At the accession of the Tudors it contained about 75 members, or considerably fewer than that of the American Senate and not greatly in excess of the German Reichsrat.  Moreover, of the 75 at least 45 were Bishops or Abbots and therefore non-hereditary.  The abbots disappeared after the dissolution of the monasteries and the Spiritual Peers dwindled to 26.  At this figure they have remained constant for three and a half centuries except for the brief period (1801-69) when four Irish Bishops reinforced their English brethren.  Meanwhile the numbers of the [begin page 411] lay Peers increased very rapidly.  Under Charles II they numbered 140; and (including 16 Representative Peers of Scotland, admitted under the Act of Union) nearly 200 under George II.  George III during a reign of sixty years added 116 members to the hereditary peerage of the United Kingdom; Queen Victoria in sixty-four years added about 300.  By 1925 the Temporal Peers entitled to sit in the House of Lords numbered no fewer than  670 exclusive of minors.  In addition to these there are 28 Representative Peers of Ireland, 16 Representative Peers of Scotland and 5 ‘Law Lords' enjoying a seat in the Upper House for life.


 


Some Foreign Comparisons.


Thus the House of Lords has become not only predominantly hereditary in composition, but utterly unwieldy in bulk.  No other Upper Chamber even approximates to it.  The Prussian Herrenhaus contained about 370 members; the Spanish Senate 360; the Italian 328; the French 314.  But the American Senate has only 96; the Canadian 87; the German Reichsrat 66; the Swiss Standerat 44; the South African 40; and the Australian 36. 





Nor is one of these Chambers exclusively or, with one exception, predominantly hereditary in composition.  In this, as in other respects, the Upper House which most nearly resembled our own was the former Hungarian Table of Magnates with 227 hereditary peers out of a total of about 350 members.  In the Prussian Herrenhaus there were no fewer than 177 official and ecclesiastical representatives as against 115 hereditary, and 73 nominated life members.�  The Hungarian Upper House was the only one of any importance whose numbers ever exceeded those of the House of Lords.  At one time consisting of some 800 members, it was before the war reduced by more than a half.





That modern Republics like France and the United States, and new countries like Canada, Australia, and [begin page 412] South Africa should have to rely upon the nominative or elective principle or a combination of the two, is intelligible.  But why was the hereditary principle so largely discarded in the historic monarchies?  Sir Henry Maine suggests a curious and interesting reason: 





‘There is (he writes) much reason to believe that the British House of Lords would have been exclusively or much more extensively copied in the Constitutions of the Continent but for one remarkable difficulty.  This is not in the least any dislike or distrust of the hereditary principle, but the extreme numerousness of the nobility in most continental societies, and the consequent difficulty of selecting a portion of them to be exclusively privileged.'





The Abbe Sieyes insisted that the fatal obstacle to the engrafting of a House of Lords on to the Constitution ‘made' for France in 1791 was the ‘number and theoretical equality of the nobles'.  Sieyes calculated that at the time of the Revolution France contained 110,000  noblemen, and Brittany alone 10,000.  In England there has never existed a noble caste.  All the children of Peers are commoners, the characteristic differentia of a ‘Peer' consisting in. the hereditary right to a personal summons to Parliament'.�  This restriction has, as already observed, been of immense significance in the development of our parliamentary institutions as a whole, and has imparted a distinctive character not only to the Upper but to the Lower House.  Nowhere else could the ‘Third Estate' have contained, as did the English House of Commons from the fourteenth century onwards, a large infusion of men of noble blood, the sons and brothers of the Peers who formed the nucleus of the House of Lords.  Mainly indeed to this fact may be ascribed the permanence of parliamentary institutions in this country, as contrasted with the evanescence of the States General of France or the Cortes of the Spanish Kingdoms.  [begin page 413]





The above summary, rapid it has been, will suffice to establish the fact that while every important country in the world has, in the constitution of its Legislature, imitated the English bicameral arrangement, not one has been at once willing and able to reproduce the features which distinguish the House of Lords. 





In attempting a further analysis of existing Second Chambers, one broad and primary distinction must be drawn that between the Legislatures of Unitary and those of Federal States.


 


Federal Legislatures.


Of the growth of the federal idea, in modern times, this is not the place to write, but it is pertinent to observe that, whatever may be affirmed of unitary States, bicameralism would appear to be an essential and inseparable attribute of federalism.  More than that.  It is in the Senate or Upper Chamber of Federal Commonwealths that the federal idea is enshrined: in that Chamber is to be found the primary and effective guarantee for the preservation of this peculiar type of Constitution.


 


The United States.


The Senate of the United States of America affords, as we have seen,� a conspicuous illustration of this truth.  The Senate is composed, and has from the first been composed, of two representatives from each State of the Union.  Under a recent Amendment (1913) Senators are elected by direct popular vote instead of by the legislatures of the component States.  But this involves a change merely in the machinery of election.  It does not touch the root principle upon which the Senate is based - the absolute equality of the States.  Had this basic principle not from the outset been accepted and emphasized, had its permanence not been guaranteed by sanctions of peculiar authority, it is safe to say that the Federal Constitution itself would never have come into existence.  The jealousy of the smaller States would have been too powerful even for the genius and tact and patience of Alexander Hamilton.  It was the idea of equal representation in the Senate which reconciled the [begin page 414] smaller States to federal union with the larger, and in the Senate State rights are, and from the first have been, enshrined and guaranteed.  Of all the fundamentals of the United States Constitution this is held most sacred.  ‘No State’, so the Constitution runs (Art. V), 'without its consent shall be deprived of its equal suffrage in the Senate' - a consent which would not, under any imaginable circumstances, be given.  The Senate is no longer, owing to the inclusion of new States, the select body of councillors contemplated by Hamilton and his colleagues.





It consists not of 26 members but of 96; nevertheless its essential character remains unchanged, and the eulogies of Lord Bryce are not undeserved.  'The Senate’, he writes, 'has drawn the best talent of the nation, so far as that talent flows into politics, into its body, has established an intellectual supremacy, has furnished a vantage ground from which men of ability may speak to their fellow countrymen.'�  Mr. Henry Cabot Lodge is not less emphatic than Lord Bryce.  'The Senate’, he writes, 'has hitherto been one of the most powerful and, as many believe, one of the most useful and effective legislative chambers to be found in the history of the world.'� 





Switzerland and Australia.


The same principle as that on which the American Senate was based is to be discerned in the Standerat of the Federal Republic of Switzerland and in the Senate of the Australian Commonwealth.  The Swiss Standerat consists of 44 members, two for each of the 22 Cantons; the Australian Senate contains six Senators from each of the six States.  The Second Chambers of Germany and the Dominion of Canada present interesting varieties.  Neither Germany nor Canada is typically federal to the same degree as Australia and the United States.  The former is too largely dominated by one of its component States to serve as a model for federalists; the latter possesses a Constitution which, as already indicated, was [begin page 415] framed by men with a distinct preference for the unitary principle.�  In neither case, therefore, do we find the federal idea completely embodied in the Second Chamber. 





The German Reichstat.


Whether Demombynes was accurate in refusing to include the Constitution of Imperial Germany among bicameral constitutions is a question which must not now detain us.  It is sufficient for the present purpose that in addition to the Reichstag or popularly elected Chamber there is a Second Chamber or Council, known under the Empire as the Bundesrat, under the Weimar Constitution as the Reichsrat, and endowed with important legislative functions.  The Bundesrat or Reichsrat is one of the most interesting legislative bodies in the world.  Descending historically from the Diet of the Holy Roman Empire it had under the Empire something of the character of a Council of diplomatic plenipotentiaries, and stilt preserves traces of its origin.  Of the fifty-eight members or 'voices' of the Bundesrat Prussia claimed no fewer than seventeen; Bavaria six; Saxony and Wurttemberg four; Baden, Hesse, and Alsace-Lorraine three; Mecklenburg-Schwerin and Brunswick two; and the rest of the States and free cities one apiece.  The Constitution of the German Republic (Reich) ratified at Weimar in 1919 preserved and even accentuated this inequality!  Of the sixty-six members of whom the Reichsrat is now composed Prussia contributes twenty-six; Bavaria ten; Saxony seven; Wurttemberg four; Baden three; Thuringia, Hesse, and Hamburg two each; and the ten other units one apiece.  The Delegates were and are appointed by the several State Executives and are bound to vote as instructed by them.  The vote therefore is a State vote; and can be given by one delegate, but is multiplied to the power of the State representation.�  [begin page 416]


 


Under the Weimar Constitution the Reichsrat still represents the States (lands), as opposed to the people, both in legislation and administration.  Each land has at least one vote and an additional vote for each million of population; but no land may have more than two-fifths of the total, nor have more than one vote on any committee of the Reichsrat.





Relations with Executive.


The relation of the Reichsrat to the Executive is precisely defined.  Ministers may claim to be heard in the Reichsrat and if summoned must attend the House or any Committee thereof.  It is their constitutional duty to keep the Reichsrat officially informed as to Government policy, and to consult the appropriate committees of the Reichsrat on any question of importance.


 


Powers.


The assent of the Reichsrat must be sought for Government Bills before they are introduced into the Reichstag; if the Reichsrat refuses assent the Bill may still be sent to the' lower' Chamber, but the Government is bound to state officially its reasons for insistence.  If the Reichsrat passes a Bill against the advice of the Government the latter must nevertheless introduce it into the Reichstag with a statement of its reasons for opposing the Bill.





If the Reichsrat rejects a Bill passed by the Reichstag, and the Government still presses the Bill, the Reichsrat may, with the consent of the President, demand a Referendum.  If the President refuses his consent to the latter course the Bill lapses.  For the initiation of constitutional amendments a two-thirds majority in both Houses is requisite; but the veto of the Reichsrat is now only suspensive instead of absolute as formerly.  It is manifest, therefore, that the place of the Reichsrat under the Weimar Constitution, though far from insignificant, is markedly less important than it was under the Empire.  [begin page 417]





Canada.


The power of the Canadian Senate, on the contrary, is almost negligible.  It now consists of 87 members nominated for life by the Crown, that is by the responsible advisers of the Governor-General.  The Senators must, however, be apportioned to the several Provinces of the Dominion in accordance with a scale prescribed by Statute.  Originally the idea of federal equality was observed; 24 Senators being assigned to Quebec, to Ontario, and to the Maritime Provinces (New Brunswick and Nova Scotia) respectively: 72 in all.  But in subsequent amendments the principle has not been maintained, and the Canadian Senate affords little encouragement to the advocate of bicameralism, from the point of view of composition, procedure, or powers.


 


Intrinsically interesting, however, as are the Second Chambers of Federal States, they are at present less pregnant with meaning and instruction for the English publicist than are those of unitary States.  Should the British Constitution ever be federalized, either in respect of the United Kingdom or of the Empire, the appropriate status and composition and powers of the Second Chamber would demand close re-examination.  It has indeed been suggested that the House of Lords might be transformed into an Imperial Senate.  But the transformation would not seem to be imminent, and, things being as they are, the unitary, Second Chambers are of more immediate interest for purposes of comparison if not of imitation.





Unitary Second Chambers.


The Second Chambers of Unitary, like those of Federal States, may be classified in respect of composition and of powers.  We start with the British self-governing Colonies.  Nor will it escape observation that, notwithstanding the robustness of their democratic sentiments, not one of them has adopted the unicameral model.  For these young communities a House of Lords, with hereditary members was, of course, out of the question; but nevertheless they have, without exception (save for some of the provincial legislatures in the Canadian Dominion), adhered to the bicameral principle.  Not that there is any [begin page 418] drab uniformity in the composition of their Second Chamber.  Thus, the Union of South Africa combines the nominative and elective principles.  Of the 40 members of the Senate 8 are nominated by the Governor-General; and 32 are elected by a process of indirect election, in each case for a term of ten years.  The Upper Chamber of New Zealand, until 1920 nominated by the Governor, now consists of 3 nominated Maori members and 40 members elected directly, but in large electoral divisions and under a system of proportional representation.  The members of the Upper Chambers of New South Wales, Queensland�, Newfoundland, Nova Scotia, and Quebec are nominated by the Governor for life; in Victoria, Tasmania, South and Western Australia the Legislative Councils are elected, but on a special and restricted franchise.


 


Continental Practice.


That the British Colonies should have followed the example of the motherland in adherence to bicameralism practice is perhaps not altogether unnatural.  It is more remarkable that the unitary States of Europe should in remodelling their constitutions have shown similar preference.  But these also exhibit a great variety of forms.  France, Holland, and Sweden have adopted the principle of indirect election.  In Denmark 18 members are elected by the members of the outgoing House, and the other 54 by direct election, in both cases on the proportional system.  Belgium combines the principles of direct and indirect election.�  The Italian Senators - apart from the Royal Princes - are nominated by the Crown for life out of a large number of complicated categories.  Austria and Prussia combined (before 1918) the nominative and hereditary principles.  The Spanish Upper Chamber includes an official, an hereditary, a nominated, and an indirectly elected element: Japan includes all except the first.





The French Senate.


To examine the composition of these chambers in [begin page 419] further detail is unnecessary: but the French Senate seems to call for more minute analysis.  Not only is France unique among modern States in the number and variety of her constitutional exponents, but she has now evolved a Second Chamber which, among those which are the result not of historic tradition but of conscious ‘manufacture’, is one of the most satisfactory and most efficient.





The existence and rights of the French Senate rest upon a Constitutional Law of 1875 which is unalterable save by a special process.  Its constitution, on the other hand, was regulated by an ordinary statute, which like any English statute can be amended or repealed in the ordinary way of legislation and without recourse to special machinery.  The Senate consists of 314 members who are elected for the term of nine years, one third of the number retiring every three years.  The election is indirect, being vested in an electoral college in each Department and Colony, and conducted by scrutin de liste.  The college is composed of;





(1) 	the Deputies for the Department;





(2) 	the Conseil General of the Department;





(3) 	the Arrondissement Councillors; and





(4) 	Delegates elected from among the voters of the Commune by the Municipal Councils.





The Senators are distributed among the Departments on a population basis; the Department of the Seine returning ten; the Nord eight; others five, four, three, two, or one apiece.  Senators receive the same salary (15,000 francs) as Deputies.  Conjointly with the Chamber the Senate elects the President who may be impeached, but only on a charge of high treason, before the Senate by the Chamber.  The Senate shares with the Chamber of Deputies the treaty-making power, and with the President the right of dissolving the Lower House before its legal term has expired.  This latter prerogative is plainly one of great importance.  In England the Executive can appeal to the electorate against the Legislature, and the House of Commons has the power, subject to that appeal, to dismiss the Executive.  In France [begin page 420] neither the Executive nor the Chamber of Deputies can appeal to the electorate.  The Ministry of the day has this weapon at its command only if it possesses the confidence of the Senate.  In a sense, therefore, the Executive is at the mercy of the Senate, and some of the most distinguished of French publicists have argued, with plausibility, that no Cabinet can continue to govern in opposition to the will of the Senate.  In 1890 the Tirard Cabinet resigned on account of a hostile vote in the Senate, and on at least five comparatively recent occasions the Ministry of the day has appealed to the Senate for a vote of confidence.





The Senate has the right, as already observed, to reject money Bills, and except in regard to the initiation of such Bills has concurrent and equal rights with those of the lower House.





Among the Second Chambers of unitary States the French Senate is of peculiar interest alike to scientific students of Political Institutions and to practical reformers.  None of the existing Second Chambers would be likely to provide a model for slavish imitation were the task of reconstructing a Second Chamber in England ever seriously undertaken.  Nevertheless, the French Senate does undeniably possess certain characteristics which, in such an event, would deserve careful consideration.





Before proceeding to examine some of the schemes which have actually been suggested as a basis for a remodelled House of Lords, it may be well to ask whether the survey, undertaken in preceding paragraphs, appears to suggest any essential attributes which a Second Chamber, if it is to fulfil its appropriate functions, should possess.





Essential Attributes Intelligibility.


The first essential attribute evidently is intelligibility.  Every Second Chamber ought to rest upon an intelligible basis.  There must be some clear and definite principle at the root of it.  The House of Lords does at least possess this advantage.  The hereditary principle may be antiquated and unpopular; but it is at any rate intelligi- [begin page 421] ble.  The custom of primogeniture may not commend itself, on scientific grounds, to the Professors of Eugenics, but it is understood, even if it is mistrusted by the people.





Distinctiveness.


Secondly, the principle upon which a Second Chamber is based ought to be differentiating.  Apart from the general agreement in favour of a bicameral system, the plain man ought to be able to explain at once why an Upper Chamber is superimposed upon the Lower.  Federal Second Chambers are pre�eminently distinctive.  In every case�so far as they are genuinely federal�they represent not the people in the aggregate but the several States of which the Federation is compounded.  Thus, the American and Australian Senates are at once historic memorials of the original federal compact and practical guarantees for the preservation of the independence of the component States.  The German Bundesrat was at once the organ and the symbol of those 'Princes' of the Empire who joined in the solemn act in the Hall of Mirrors in the Palace of Versailles when the Imperial Crown of the German Folk was placed upon the brows of the Hohenzollern King of Prussia.  Nor is the place and purpose of its successor the Reichrat less distinctive and intelligible.





A Second Chamber ought, in the third place, to be independent without being irresponsible.  The House of Lords, perhaps because it is technically irresponsible, dare not assert its independence.  The French Senate, on the contrary, has courage to assert its independence, because it makes no claim to irresponsibility.  A Senator no less than a Deputy is elected, but the process of election is clearly differentiated; the legal term of service is three times as long, and the Senate � apart from the Senators � has a continuous existence; above all, as we have seen, it has, with the assent of the President, the power of dissolving the Chamber of Deputies and of compelling the latter to take the opinion of their con�stituents.  [begin page 422]





Representation.


Plainly, however, a Second Chamber if it is to be entrusted with a function so delicate and so important as that of dissolution must be thoroughly representative in composition.  This is not to say that it must needs be elective.  There are in the House of Lords nearly all the elements of an assembly ideally representative of the varied interests of which the nation is composed.  Industry, agriculture, science, literature, education - all are represented there; spiritual forces no less than material and intellectual find a reflex in that Chamber; great jurists are there, and great soldiers and sailors; experienced proconsuls and successful administrators; except that of manual labour there is scarcely a national interest which cannot find a spokesman.  And yet it would be difficult to claim for the House of Lords, in the aggregate, that it is a truly representative assembly.  Nor is the reason far to seek.  Side by side with a large body of men who could under no circumstances be excluded from any assembly which was genuinely representative of national interests, there is a considerable if not actually a larger body of men to whom admission would indubitably be denied.  The weakness of the House of Lords consists, then, not in the absence of competent legislators, but in the possibility that the wisdom and experience of the select few who ordinarily conduct its business may be overborne on critical occasions by the votes of the many who are not so specially qualified.





That any assembly charged with the task of legislative or administrative revision must be efficient for the purpose goes without saying.  But to be really efficient it is almost essential that the revising Chamber should be, in relation to the Lower Chamber, manageably small.  The House of Lords is bigger than the House of Commons, and is by far the largest Second Chamber in the world at the present moment; it is, as already observed, also among the least powerful.  That its practical impotence is either proportioned to, or the result of, its unwieldy bulk would be a proposition hardly susceptible of proof.  [begin page 423]  But it is undeniable that it has diminished in effectiveness as it has increased in size.  Perhaps the two most powerful Second Chambers are the American Senate and the French Senate.  The former contains less than a hundred members.  If federal comparisons must be excluded we may still remind ourselves that the French Senate with fewer than half the numbers of the House of Lords is at least twice as powerful.





Attempts to Reform the House of Lords.


It remains to examine the bearing of these conclusions upon the practical problem of constitutional reconstruction in this country.  Of schemes for the reform of the House of Lords there have been, during the last half century, not a few. 





Earl Russell and Earl Grey.


In 1869 Earl Russell, who a generation earlier had been mainly instrumental in reforming the House of Commons, tried his hand on the House of Lords.  He introduced a Life Peerage Bill, to empower the Crown to create twenty-eight Life Peers, not more than four of whom were to be created in any one year; but the Bill was rejected on the third reading by 106 to 76 votes.  An attempt on the part of Lord Grey, also in 1869, to amend the laws relating to the election of representative peers for Scotland and for Ireland, was for the time being shelved by reference to a Select Committee. 





Earl of Roseberry.


In 1874 a Select Committee under the chairmanship of Earl of Lord Rosebery recommended various changes in regard Rosebery to the Scotch and Irish Peerages; but no legislative action was taken, and for the next ten years no further attempt at reform was made.  In 1884, however, Lord Rosebery moved for a Select Committee 'to consider the best means for promoting the efficiency of the House'.  To this end he advocated;





(1) 	the enlargement of the quorum in the Upper House;





(2) 	the introduction of a system of joint Committees of the two Houses of Parliament for the consideration of both public and private Bills;





(3) 	the representation in the House of Lords of the Churches, of the professional, commercial, and labouring classes, of Science, Art, and Literature, and of [begin page 424] the Colonies; and





(4) 	the extension of the system of life Peerages. 





He also suggested the possibility of establishing the principle of summoning to the House of Lords consultative and temporary representatives or assessors, to deliberate and advise.  The motion was rejected, but four years later he returned to the attack.  In moving in 1888 for the appointment of a Select Committee Lord Rosebery laid down certain definite lines upon which reform might be carried into effect.  He recommended:





(1) 	That any reform should respect the name and ancient traditions of the House;





(2) 	That the whole body of Peers, including Scottish and Irish Peers without seats in the House, should delegate a certain number of members to sit for a limited period as representative Peers; a minority vote necessary;





(3) 	That a reconstructed House of Lords should also contain a large number of elected Peers, 'elected either by the future County Boards or by the larger Municipalities, or even by the House of Commons, or by all three.’;





(4) 	That life and official Peerages should form a valuable element in a reformed House;





(5) 	That the proportions of these various elements should be definitely fixed;





(6) 	That the great self-governing Colonies should be invited to send their Agent-General, or representatives delegated for the purpose, to sit, under certain conditions, in the House of Lords;





(7) 	That any person should be free to accept or refuse a writ of summons to the House of Lords; and





(8) 	That any Peer who had refused or had not received a writ of summons to the House of Lords should be capable of being elected to the House of Commons.� 





In cases of dispute between the two Houses the Lords and Commons were to meet together, and then by certain fixed majorities carry or reject any measure which was in dispute between them. 





Marquis of Salisbury.


Once again the Lords rejected Lord Rosebery's suggestions, but in the same session Lord Salisbury carried [begin page 425] to a second reading a Bill empowering the Crown to appoint as a life Peer any person who had been;





(a) 	for not less than two years a Judge of the High Court;





(b) 	a Rear-Admiral or Major-General or of some higher naval or military rank;





(c) 	an Ambassador;





(d) 	in the Civil Service and a member of the Privy Council; or





(e) 	for not less than five years a Governor-General or Governor in the Oversea Dominions, or a Lieutenant-Governor in India.





Not more than three such persons were to be appointed in anyone year, but the Crown was to be empowered to appoint two other Life Peers on account of any special qualification other than the fore-mentioned.  In no case was the total number of Life Peers created under the Act to exceed fifty at any time.  In the same session Lord Salisbury introduced a Bill empowering the Crown, on an Address from the House of Lords itself, either temporarily or permanently to cancel writs of summons to Peers.





It is a matter for regret that Lord Salisbury did not persevere in his efforts to reform the Constitution of the House of Lords.  His qualifications for the task and his opportunity were alike unique.  His failure to carry out structural repairs may well tempt less experienced architects to undertake the work of demolition.  The strength of a chain depends on its weakest link; the reputation of the House of Lords depends on the character of its least competent members.  Hence the paradox that while the individual opinions of the leading members of that House command respect, its collective opinion counts for little.  Had Lord Salisbury brought his views to legislative fruition, the House of Lords would have been both purged and reinvigorated.  That the abandoned Bills of 1888 would have done all that is required is not contended; but they would have done something, and have opened the way for more.





During the next twenty years the Unionist Party was almost continuously in power, and it is not without significance that during that period the question of re- [begin page 426] forming the Second Chamber ceased to engage attention, In 1907, however, when the Liberals had regained power, Lord Newton once more tackled the problem.  The Bill which he introduced was withdrawn, but a Select Committee was appointed to consider the suggestions which had from time to time been made for increasing the efficiency of the House of Lords in matters affecting legislation.� 





The Report of this Committee, published in December 1908, forms an epoch in the history of the question.  For the first time the leading members of the Upper House showed themselves to be unanimously of opinion that a radical reform of its constitution was urgently required, and to be agreed as' to the main lines on which such reform should proceed, 





Report of Rosebery Committee, 1908. 


The Committee explicitly disavowed the intention 'of designing a new and symmetrical Senate', but they resolved that, except in the case of Peers of the Blood Royal, it was undesirable that the possession of a Peerage should of itself give the right to sit and vote in the House of Lords, and their main recommendation was that the future Second Chamber should consist of six distinct elements:





(1) 	Peers of the Royal Blood;





(2) 	Lords of Appeal in Ordinary;





(3) 	A considerable body (200) of representatives elected by the hereditary Peers;





(4) 	Hereditary Peers possessing certain specified qualifications;





(5) 	Spiritual 'Lords of Parliament'; and





(6) 	Life Peers.





To discuss in detail the recommendations of the Rosebery Committee would now be futile.  Events refused to wait upon the dilatory times and deferred seasons of the House of Lords.  The 'People's Budget' was introduced in 1909, and on the decision of the House of Lords to refer it to the judgement of the people an acute crisis supervened.  Events have completely vindicated the financial wisdom of the Lords, but their bold act proved their political undoing.   [begin page 427]





The parliament Act, 1911. 


The Parliament Act deprived the House of Lords of all power over any Bill certified by the Speaker of the House of Commons to be a Money Bill, and put an end to their co-ordinate authority in matters of ordinary legislation.  Thenceforward the Lords were to retain only a two-years' suspensive veto.  Any Bill still rejected after passing through the House of Commons in three successive sessions might be laid before the King for the Royal Assent, and with that assent become law without the concurrence of the House of Lords.


 


Lord Lansdowne’s Bill.


While this measure was under consideration, but before Lord it became law, the Peers, at the instance of Lord Lansdowne, offered to the country an alternative - a reformed Bill and reconstituted Second Chamber.  Already in the autumn of 1910 the Lords had affirmed two important propositions: first, that henceforward no Lord of parliament should be allowed to sit and vote in the House of Lords merely in virtue of hereditary right; and, secondly, that it was desirable that the House should be strengthened and reinforced by the addition of new elements from the outside.


 


In 1911 Lord Lansdowne introduced a Bill framed in the spirit of these resolutions.  The new Second Chamber was to be only about half as large as the existing House of Lords and was to be composed of three distinct elements; one hundred Lords of Parliament elected, as Scotch and Irish representative Peers are elected today, by the peers from among the peers, only those peers being eligible for election who were qualified by public service; one hundred and twenty Lords of Parliament chosen by some method of indirect election and with regard to the principle of proportional representation; and one hundred Lords nominated by the Prime Minister of the day.  In addition, Princes of the Blood Royal, the two Archbishops, and five Bishops, and the Law Lords were to find places in a Second Chamber which would number less than 350 in all. 





That a Chamber so constituted should possess powers [begin page 428] co-ordinate with those of the House of Commons was not proposed. 





‘We desire’, said Lord Lansdowne, 'to have a Second Chamber so composed that it will command the confidence of the country by its ability, its experience, its authority, and above all by its independence.  We desire that it should be in close touch with public opinion, but not that it should be at the mercy of popular caprice.  We desire that it should not be strong enough to resist the House of Commons when the House of Commons represents the deliberate judgement of the country, but that it should be strong enough to make a stand when there is reason to believe that the country has not had an opportunity of expressing its will clearly and deliberately.  Such a house we have endeavoured to construct - not upon a site from which every shred and vestige of the old structure has been removed, but preserving the soundest materials which we can find on that site, strengthened and rearranged so that the new chamber, while faithfully serving the democracy, will be strong enough to resist the gusts of passion and prejudice with which all democracies are necessarily familiar.’





Lord Lansdowne's admirable alternative was not, however, accepted; the Parliament Bill became law, and, consequently, since 1911, the Imperial Parliament - a Parliament legislatively responsible for England, Wales, and Scotland severally, for Great Britain, and in a supreme sense for the whole British Empire - has virtually, though not technically, approximated to a unicameral form.





The Second Chamber Conference, 1917-18.


The That the torso of 1911 was never designed to be anything more than a temporary makeshift is proved by the terms of the Preamble to the Parliament Act.  With all the solemnity which can attach to a Preamble the Legislature declared that 'it is intended to substitute for the House of Lords as it at present exists a Second Chamber constituted on a popular instead of hereditary basis'.  That pledge remains� unfulfilled.  With a view to redeeming it, the Government in 1917 appointed a Committee, drawn in equal proportions from the two Houses, [begin page 429] to inquire and report: as to the nature and limitations of the legislative powers to be exercised by a reformed Second Chamber; as to the best mode of adjusting differences between the two Houses of Parliament and as to the changes which are desirable in order that the Second Chamber may in future be so constituted as to exercise fairly the functions appropriate to a Second Chamber.  The Committee sat, under the chairmanship of Lord Bryce, for more than six months, and held nearly fifty prolonged sittings.  The whole subject was exhaustively explored, but the scheme recommended by the Committee lacked both the simplicity and symmetry of the French Senate and the boldness of conception which distinguished the work of Hamilton and his colleagues in America. 





Its Report.


The numbers of the new Chamber were not to exceed 350-400.  Excluding Peers of the Blood Royal and Law Lords who were to remain as at present, the new House was to consist of two sections;





(i) 	about 273 members elected by panels of members of the House of Commons distributed in 14 or 15 geographical groups; and





(ii) 	not more than 91 members chosen by a Joint Committee of both Houses.





The latter were in the first instance to be selected from among the hereditary or spiritual Peers; ultimately the choice was to be unrestricted provided that the number of Peers and Diocesan Bishops never fell below thirty.  The Second Chamber was to have no power of amending or rejecting or initiating Financial Bills, but otherwise was to have concurrent rights of legislation.  Differences between the two Houses were to be adjusted by the method of 'Free Conference' - the Conference to consist of a Joint Standing Committee of forty members appointed sessionally in equal proportions by the Committee of Selection in each House, with the addition of ten members from each House appointed ad hoc in respect of each Bill in dispute.





Such is the latest and most elaborate of the many attempts which have been made to adapt an historic [begin page 430] institution to the needs and conditions of a democratic age.  From the Report of the Bryce Committee any reconsideration of the question must take its start; though it is unlikely that the practical scheme recommended by that Committee will be accepted in its entirety.  Still, it covers the ground of Second Chamber reform more thoroughly than any of the schemes which preceded it.  It deals, as every scheme must, with the composition of the proposed Chamber; it carefully defines its powers, and suggests a method of adjusting differences between the two Houses.





Structure, Powers, and Procedure - these are of the essence of the problem of the Legislature.  The Second Chamber problem is not the least important factor in the wider problem, nor the least difficult.  To devise and construct a satisfactory Upper House; to discover for it a basis at once intelligible and distinctive; to confer upon it the power of effective revision, without the power of control; to render it amenable to the more permanent sentiments of the people, and yet independent of transient phases of opinion; to erect a bulwark against revolution, without interposing barriers to reform; this is a task which may test the ingenuity and baffle the patience of the most skilful and experienced of political architects.  Yet it represents a primary need of every civilized State.� 


� 	[408/1]  Cf. dictum of Mr, Sidney Webb prefixed to this chapter.  A similar Common-view found at least one representative on the Bryce Committee of 1917. 


� 	[408/2]  Cd. 3824, pp. 39, 40.


� 	[411/1]  The Prussian Constitution of 1920 provides for a Staatsrat to be elected by the Provincial Assemblies.


� 	[412/1]  Cf. Freeman, Historical Essays, iv. 436; and on the whole of this complicated but interesting question, Lords Report on Dignity of the Peerage.  ‘Peers' must be carefully distinguished from 'Lords of Parliament’, some of whom, e.g. Bishops and Law Lords, are not technically 'Peers'.


� 	[413/1]  Supra, c.v.


� 	[414/1]  American Commonwealth, i and iii.


� 	[414/2]  	The Political Quarterly, No. I, p. 59.


� 	[415/1]  Notably Sir John A. Macdonald.


� 	[415/2]  The Prussian representatives in the Reichsrat are appointed as to one half by the Government (in Prussia the Staatsministerium); but the other half are elected by the Prussian Provinces, one by each.  The votes of the Government delegates are, as in the old Bundesrat, instructed, but the provincial delegates vote freely.  Moreover, the provision that no State may have more than two-fifths of the membership of the Reichsrat works against Prussia, as she still has about three-fifths of the whole population of Germany.  Thus, the authority of Prussia in the present Rat is markedly and designedly inferior to what it was under the Imperial Constitution.


� 	[418/1]  Queensland, as stated above, has now abolished the Second Chamber.


� 	[418/2]  Princes of the Blood Royal also have seats.


� 	[424/1]  Report of Rosebery Committee, Appendix A.


� 	[426/1]  Report from the Select Committee of the House of Lords.  Appendix A (234), December 1908.


� 	[428/1]  Written in 1923.


� 	[430/1]  It is noteworthy that among the post-war States, the following have adopted the bicameral principle in their Legislatures: Poland, Czechoslavakia, the Austrian Republic, and the Southern Irish Free State.  The following are unicameral: Jugo-Slavia, Esthonia, Latvia, and Lithuania (cf. Select Constitutions of the World. Dublin, 1922.)








