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under laws, ‘are subjects in a state, conse-
quently subjected to the coactive law, like
every other fellow-member of the common-
wealth; one only (physical or moral person),

the head-of the state, by whom only all juri-
dical coaction can be exercised, excepted. For,

could -he too be compelled, he would not be
the head of the state, and the series of sub-
ordination would go upwards to . infinite.
Were there howevar two (persons. free from
coaction); meither of them would rank under
coactive laws, and the one could do the other
no wrong: which 1s impossible..

But- this thorough equality of men in a
state, as its subjects, .consists perfectly well
with the greatest inequality of the multitude,
and the degrees of their property whether it
be 1n bodily or mental superiority over others,
or in the goods of fortune without them and
in rights in general (of which there may be
many ) respectively to others; so that the
welfare of:the one depends much on the will
of the other (the poor on the rich), that the
one must obey (as the child the parents, or
the wife the husband) and the other command
him, that the one serves (as -a daylabourer)
the other pays, and so on. But as tp right
(which, as the sentence of the universal will,
can be but one, and which concerns the form
of right, but not the matter or the object, in
which I have a right) they are, as subjects,
all equal to one another; because no one can
compel any other, but by the public law (and
its executor, the head of the state), by this
(law), however,every other person resists him

in
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in the same measure, but nobody can lose this
moral faculty to compe! (consequently to have
a right acainst others) but by his own crime,
and cannot relinquish it of himself, that is,
he cannot cause by a contract, ther efore by a
jeridical action, that he shall have no rights,
but merelv duties: because he would thereby
deprive himself of the richt to make a con.
tract, consequently annual this hinself.

From this idea of the equality of men in
the commonwea'’th as subjects arises the for-
mute: FEverv member of the commonwealth
must be able to attain every step of rank in it
(that can belong to a subject), to which his
talents, his industry, and his fortune may lead
him; and his fellow-subjects must not hinder
him by a lereditary prerogaiive (as persons
privileced for a certain class), or keep him
and his posterity perpetually under.

For, as all richt consists in the limitation
merelv of the liberty of every other to the
condition, that it can subsist with mine ac-
cording to an universal law, and the public
law (in a commonwealth) 15‘1.116 state of an
actual legislation merely conformable to this
principle and conjoined with potency, by
means- of which all those belonging to a na-
tion, as subjects, find themselves in a jun-
dical state in general, namely, the equality of
action and reaction of an arbitrament limiting
one another agreeably to the universal law of
fiberty (which 1s denominated the civil state);
so the innate richt of every one in this state,
(that 1s, prex'musly t6 every juridical fact of

his) in reﬂ*ard of the moral faculty to compel
every
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every other, 1s, in order that he may always
remain within-the bounds of the unison of the
use of his liberty with mine, thoroughly zouar.
Now as birth is no fact of his, who is born,
consequently no inequality of fhe ]urldlcal state
and no subjection to laws of coaction, but
merely to those which are common to him
as a subject of the only chiet le':-':tslalwe po-
tency with all others, are thereb}-" occasioned
to him; so there can be no inborn preroga-
tive of one member of the commonwealth, as
a fEHOW-SllbjGCt before another; and nobody-
can transmit by ‘inheritance to his posterity
the prer ogative of the mnl/ which, he
bears in the commonwealth consequf_ntly,
no one,  -as if qualified by birth for the rank
of master, can hinder posterity by force to
attain by proper merit the higher steps of the
subordination (of superior and inferiour, of
whom however neither is imperans, and the
other subjectus). He may transmit by inhern-
tance all the rest that 1s thing (that doth not
concern personality) and can be acquired as
property and also alienated by him,and thus in
aseries of posteril:y produce a, considerable in-
equality in circumstances among the members
of a commonwealth (of lessors and lessecs, of
proprietors of estates, farmers, husbdndmen,
and so on); only not to prevent Lhese, when
their talents, their industry and their fortune
put it in their power, from 1aising themselves
to such situations. For else hemight compel,
with being able to be compelled in his turn
by the reaction of others, and thus rise above
the degree of a subject. — L1kew1se no man,

who
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who lves 1 a juridical state of a common-
wealth, can fall from this equality, but by a
cri.ne of his own, but never either by paction
or by the powerof war (occupatio bellica) ; for
he cannot cease by any juridical fact (neither
by his own, mor by that of another) (o he
owner of himself, and be classed with Lhe
" cattle, which are used at pleasure for all ser-
vices, and continued therein without their
consent as long as one pleases, though with
the restriction not to lame or to kil them
(which 1s somefnmes sanctioned by religion,
as among the Indians). He mav be supposed
happy in every state, when he is but conscious
to humself, that it depends but on himself (on
his abilines, or earnest will) or on circums-
stances; with which he can charge mnobody
else, but not on the wresisiible will of others,
that he does not ascend to the same step will
others who, as his fellow-subjects, have in
this, as to right, no advantage at all over
him.*

5. The

* If one chuses to affix a determinate couception (o the
word gn;riamr (5’”3‘{55) (different from gimd, aind . Dene-
ficent, protecting and such like), it can be attributed Lut
to him, agamst whom no couctive right hias place.  There-
fore only the hend of the adwminisiradion of the stace | ywho
occasions and distributes all the good pus&;ibie accotiing to
]mblic laws, (for the severcizn, who 511’&‘5 then, 15, as it
were, luvisible; he is the perstnified law itself, not agzent)
T can bE tit]ed gril Crofey Sir ar mrufdr;} hs the m}h' one, n;%qiu;t
whom 1o ceaciive law has place.  Thus in an aristocrasy
even, as Jormerly i Veniee, the senate wwas the only 2ua-
diger herr; the nobles, who constiruted ir, were colleciivily

stihjeets

+ This 1s thie literal trauslation of gnddiger Zerr, in cur
language my ford comes perhaps mearer to its sense, but
scems (0 me not to cxpress sufliciently all the abjectuess of
this Germnam mode of salutation,
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5. The self-sufficiency (sibfsuﬂchgn.tfa) of a
memberof the commonwealth as a cilizen, Lhat
is, a fellow-legislator. In pomtof legisiatizn
all, who are free and equal wider public laws
already extant, are to be esteemed equal, vet
not, as to the right, to give these laws, fhose,
who are not capable of this richt; are how-
ever, as members of the commonvwealth, sub-
jected to the observance of these laws, and
thereby as to the protection participant of
them; only not as citizens, but as ch!ows e
ceiving protection. —  All right depends on
laws. But a public law, which determines
for every body what shall be juridically
permitted or prohibited, 1s the act of a
public will, from which all right proceeds,
and which itself must not therefore be able to
do any body wrong, But for this no other
will is possible, than that of the whole nation
(vhere all decree with regard to all, conse-
quently every one with regard to himseélf): for
one’s self alone can do wrong to nobody, But

1f
subjects, even the Dnge not excepted (for the grear cowuncil
onlv was the sovereigu), and, as to the exercise of right.” on
an cqualicy with all others, namely, that a coactive riglt
belmnged to the subject against every oune of them., [I'rine
ces (that 1s, persons to whom belong ahereditary viaht 1o goa
vernments) are however, in this view and onaccount af that
claim nawed (by courtesy) guidige kerren; but they are
but fellow-subjects, against whom a coactive right must
huhmq Lo []IE lﬂ‘i“v‘t:ﬁt Uf th{:JI‘ Servalts cveaen. b}.’ nieans uf

the head of the state. There can be no more than one 2 ui-
dizzer jrerr i;l the state. But Cnncenliug the Sudddize (imore
proverty alluserions) fadizs, it may be donsidtered that thelr
guality together with thair sex (of course but relatively to
the male sex) orves themt 2 cleim to thas ritle, and thar by
means of the refinement of wanners (namwed gallantry), ac-
coraing to which men believe to honour themselves the
more. the more precedency thev grant the fair sex.

Yor. L.
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if there 1s another, the mere will of one diffe.
rent from him cannot conclude of any thing
with regard to him, which may not be wrong;
therefore his Jaw would require still another
law to limite his legislation, consequently no
particular will can be legislativefor a common-
wealth, (In order to make up this concepiion,
the conception of external hiberty, equality,and
unity- of the will of all properly coalesce, of
the latter of which, as voting is requisite,
when the two former are taken together, self-

sufficiency is the condition). This fundamental
Iaw, which can spring but frem the universal

(united) willof the nation, is distinguished by
the appellation of ORIGINAL COXTRACT.

He, who has the nght to vote in this Je-
gislation, is named a c1TIZEN (citoyen, that
is, a citizen of state, not a burgher, bourgeors).
The quality thereto requisite, besides the
natural one (to be neither a child, nor a wo-
man), is this only, to wit, He must be /us
own master . (sur juris), consequently must have
some one-property or other (to which every art,
handicraft, liberal art, or science may be num-
bered) which maintains him; thatis, he, m
those cases, where he must acquire froniothers
in order to livd, must acquire but by alienation

of thatwhichis his*,not by the consent, which
| he

* He, who makes an opus, may transfer it to another by
.Ellicrmtinn, as 1f it xyere 11'1'51‘})1‘0 Ert}'.. lee prmarratfn operae
hosvever is 1o alienation. 1¢ house-servant, the shop-may,
the daylabﬂurer* and even the hair-dresser are operarii nierely,
not artifices (inthe large signification of the word), and net
yoembers of state, consequently not gualified to be citizens.

He, to whom I giye my firewood to'saw and to split, f”i“i
' o . ‘ the

r
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he gives others.to malke use ofthis, powers;
therefore he must serve nobody but the com,
monwealth 1n, the proper sense of .the word,
Here artists and great (or small) ,Janded pro-
prietors are.all equal, namely, each .entitled
to but one suffrage. For,as tothe latter, withs
out even starting the question, How it could
have happened .in justice, thai,any. one got
possession of more land, than he could make
use of with his own hands (for the dcquisition.
by the occupancy .of war is no first acquisi-
tion); .and how it happened, that many men,
who else. might have all acquired a constantg
state of possession, are thereby brought tq
serve those merely, 1n ordet to live? it would
be repugnant to the foregoing pringciple of
equality, if a law 'should invest them with
the prerogative oﬁ xquahty, that their offspring
shall either remain always great.land-.proplrie.,
tors, (the feudal system), . without being able
to sell their ‘estates, or to divideithem among
their issue, and thus redound to:the use and
profit of several of, the nation, .or,-even. in
these divisions,; that nobody. but those -bielong.-l;
ing to a certain .class of meng@rbitrably esta-

1t N2 7 . blished,

ot NI
the taylor, to whom I give my cloth; to make a coat of,
seem to be in quite similar rélations towards mie, yet the
tormer 1s/different from the lattor; as.:the hairdresser from
the wigmaker,. (to whamp I may have likewise given the hair
for it), and as the da}rfabnui'er from the artist or the handi-
crafisman , who makes a work, which belongs to him till
he is paid. The latter, as exercising #. traae, trafhics his

property with the other (opui), the former the use of hig
powers which he gives to another (operam)..— It is some-~

what dithcule, I own, to determine the requisite,, to be

able to lay claim to the station of 2 man, who is his own -
' |

| master, /



196 ESSAYS AND

blished shall be-able to acquire any part of
them. : Thegreat possessor of land annihilates
as many smaller proprietors with their voices,
as could eccupy his place;. therefore does
not vote in their name, and has by consequence
but onevoice. — Asit must be left.to depend

on the ability, on the diligence and on the for-
tune merely of every member of the common-

wealth, that each may acquire a part of it and all
the whole, but this disinction cannot be taken
into the account in the universal legislation;
so must according to the heads of those, who
afe in the state of possession, not accmdmg
to the size of thepossessions, be judged the
number of those capable of voting for the le-

ﬂislarure
- But all, who have this right of suffrage,

must agree to this law of pubhc justice; for
otherwise a dispute of right would happen
between those who do not : agree-to it and the
former, which would require still a higher
Ibrinciple -of right, in order to be ended. As .
the former cannot be expected from a whole
nation, consequently but a majority of voices
and that not Bt the voters immediately (ina
great nation), but only of these delegated for
that purpose, as representatives of the nation,
is that only which can bé foreseen.as attain-
able; so the principle, to be contented with
this majonty, as adopted by umversal agree-
ment, therefore by contract, must be the
chief ground of the estabhshment of a civil

constitution.

-\ - C 0 e
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Consequence.:

1 ' i].

Here 1S Nnow an ORIGINAL CONTRACT ,
upon which only a civil, therefore thoroughly,
juridical, constitution among men can be,
founded and a comimonwealth established. —
But this contract (named contractus ortgmarms A
or pactum sociale), as a coalition of every pars
ticular and private will of:a nation to a com-
mon and public will (for the behoof of a juri-
dical legislation merely), 1s by no means ne-
cessary to be presupposed as a fact, (nay, it
1s as such mnot at all possible); .as if it must
be hirst proved by history, that a nation, into
whose rights and obligations we as descendants
are entered, omnce actuallv performed such an
act, and must have left us, either orally or’
scriptorily, a certain account or an instrument
of 1t, in order to consider ourselves bound to
a civil constitution already subsisting. But 1t
18 a mere conception of reason, id est, anidea,
which has however its indubitable (practical)
reﬂlt)r videlicet, to oblige .every legislator to
aive his laws in such a manner, that they
. mwht have sprung irom the umled will of a
whole nation, and to consider every citizen,
so far as he is disposed to be a citizen, as if
he had voted with him for such a will. For
that is the.touchstone of the rigchtfulness of
every public law. If this is of such a nature
35 @ whole nation could not passibly vive 1is
concurrence therete (as for instance that a
certain class of subjects should have heredita-
nly the preference of the condition of masters),
iLis not just; but if it is possible only that a

' N 3 nation
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nation could agree to it, 1s is duty to hold the
law just: let us suppose also, that the nation
were 1n such a state of its cast of mind, that,
were it consulted on that head, 1t would

all probability refuse its consent.*

- - But this limitation is obviously valid but
for the judgment of the Jawgiver, not of the
subjects. If then a nation under a certain
actual legislation should judge with great like-
Iihood to sustain the lossof 1ts felicity; What
1s it to do? Shall it not make opposition?
The only answer can be, There is nothing for
it to do, but to obey, For the felicity which
1s to be expected from the foundation or the
administration of the commonwealth for the
subject 1s not under review here; but first
imerely night, that shall theréby be secured to
every body: which 1s the highest principle,
from which must arise all maxims that con-
cern a commonwealth, and that principle s
limited bv no other. With regard to the for-
mer (felicity) no universally valid principle
at all can he given for laws. For,.as well the
circumstances of time, as also the very incon-

sistent and thereby ever mutable fancy, wherein
One

* If, for example, a contribution for war proPortional
to all the subjects were exacted, these cannot say, though
it is heavy, that it is unjust, because the war, in thex
opihion, 15 unnecessary: for they ‘are mot entitled 10
judge of that: but, asit always remains possidle, that n
1s nevitable and the contribution indispeusable, it must i
the judgment of the subject be valid as rightful, Bur when
certain landed men in such a war are burdened with taxes,
but others of the same class exempted from them; 1t 1sevl
dent, that a whﬂlﬁ nation canuot acquiﬂs-t:e i such a 13?}*’:
and 1t is entitled o make Tepresentations at least againstih
because it caunot hold just thest unequal cistxibugions of the

burdens,
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one places his felicity, (but wherein he ought
to place it, nobody can’prescribe to him) ren-
ders all stable principles impossible, and of
itself only unfitfor the principle of legislation.
The position: Salus publica suprema civitatis
lex est, remains in its undiminished value and
consequence; butthe public prosperity, which
is first to be taken into consideration, 1s di-
rectly that legal constitution, which securesto
every one his liberty by laws: whereby he
is not deprived of the freedom to seek his fe-
licity in every way he thinks the best, if he
does but not derogate from that universal le-
gal liberty, consequently from the rights of
other fellow-sitbjects.

When the chief potency ordainslaws, which
are immediately directed towards felicity (the
opulence of the citizens, the population and
such like);. this doth not take place as
the end of the establishment of a civil consti-
tution, but merely as the mean, to secure the.
juridical state chiefly against external enemies
of the nation. Of this the head of the state
solely has the authority to judge, whether such
belong to that flourishing state of the com-
monwealth, which 1s requisite, In order to
secure its strength and stability, as well in-
ternally, as against external enemles; mnot
however. to make the nation‘happy, as it were,
against 1ts wail, but'only to cause that 1t shall
exist as a commonwealth.* In this judgment,

" N 4 whether

* To that belong certain prohibivions of importation, in
order that the means of acquisition may be promoted for
the advantage of the subject and not for that of foreigners

and
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whether that measure be taken prudently or
not, the lecisiator may indeed eir, but not in
that, where he questions himself, Whether
the law harmonize or not with the principle of
richt; for there he has at hand that idea of
the original contract as an infallhble standard
a priori, (and needs not, as with the prin.
ciple of felicity, wait for experience, which
must first inform hm of the fitness of his
means). For when it is not inconsistent with
the idea, that a whole nation could assent to
it, let it be ever so burdensome to them 1t s
confoimable to right. But if a public law,
agieeably 10 this, consequently in regard to
richt is 1rrReprEHENSiBLE; the faculty to
compel is also combined with it, and, on the

other side, the prohibition, to oppose by no
mieans actively the will of the legislator : that

is, the potency in the state, which gives effect
to the law, is 1RRESISTIBLE, and there exists
no commonwealth subsisting juridically with-
out such a power, which beats down and
crushes all internal resistance, because this
would take place conformably to a maxum,
which, rendered universal, would annul every
civil constitution and destroy the state, m
which only men can be in the possession of
rights 1 general.

Hence follows: that all opposition to the
chief legislative, all incitation in order:to
render active the discontentment of the sub-

]ectS,

and for the encouragement of the industry of others, becaitsé
the state, without opulence of the people, would nbt pos-
sess force emongh to resist foreign enemies, or to mantdd

itself as a comumonwealth,
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jects, all insurrection or revolt, which breakes
out ito rebellion, is the greatest and most
punishable crimein a commonwealth ; because
it undermines its very foundation. And this
prohibition is inconditional, so that that potency
or it agent, the head of the state, may have
violated theoriginal contract even, and thereby
forteited, according to the conception of the
subject, the right to be legislator, by its au-
thorizing the government to proceed tyranni-
cally; yet no resistance, as counterpower,
1s allowed the subject. The reason of which
18, That in a civil constitution already sub-
sising the nation has no longer a judgment
amounting to a right, to determine, How 1t
shall be administered. For letus takefor grant-

ed, That the nation has such a right, in oppo-
sition to the judgment of the actual head of-
the state; Who shall decide, on whose side

the right 1s? Neither of them can do 1t, as
judge 1n his own cause. Therefore there must

be a head still above the head, to decide be-
tween this head and the nation; which 1s 1n-
consistent. — A right of necessity, (jusin cas

necessitatis), which, as an opiniative righk, to

do wrong in the greatest (physical) mneces-
sity, 1s besides a nonentity,* cannot intervene

N 5 . here

. * There is no casus necessitatis, but in the case , where
duties, namely, unconditional and (perhaps great but yet)
conditional duty, clash with one another; tor instance, when
the averting of a misfortune from the state by the treason .
of 2 man, who stands in a relation to another, like father
and son, is concerned. This avertingof the evil fromthe
former is unconditional duty, but that of the .misfcrtmle
of the latter conditional duty only (namely, so far as he is

- nor
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here and lift up the bar which limits the arbi-
trary potency of the nation. For the head
of the state’may as well opine to justify
his' severe procedure towards the subjects by
their contumacy or.refractoriness, as these
their uproar and sedition against him by com-
plaints of their unbecoming sufferings; and
VWho shall decide here now? Only he, who
finds himself in possession of the chief careof
the public law, and that is directly the head
of the state, can decide; and therefore nobody
in the commonwealth can have a right to dis-

pute this possession with him,
Howeverlfind respectable ' men, who main-
tain this moral faculty of the subject’s to coun-
terpower over his superiors under certain cir-
cumstances, among whom I shall quote here
but Achemwall, who is moderate, precise, and
very cautious in his doctrines of the rights of
nature.* He says, “When the danger, which
- | threatens

not guilty of a crime against the state). The notice, which
the latter would give to the magistrate of the attempt of the
former, would perhaps be with the greatest aversencss, but
urged by necessity (to wit, the moral). — DBut when it s
said of one, who, in a shipwreck, in order to save hisown
Life, pushed another from his plank, that he acquiredia
right Baereta by necessity (the Iﬁl‘j’!ical); it 15 quite false.
For, to preserve my life, is but conditional duty (when it
can be done wathout a crime); but it is nnconditional dity,
not to take the life of another person, who does me no in-
jury, nay, who does not even put me in danger of losing
mine, The teachers of the universal civil law proceed, how-
ever, very consequentially in the juridical moral faculty,
which they zllow to this help in need.” For the magistrate
can Cﬂnjﬂin no puntshment with the Prohibitinnj ecanse
this punishment must be deatk. But it would be an absurd
law, to threaten one with death, if he did not in dange-
rous circumstances give humself up willingly ¢o death.

* Jus Naturz, Editio 5ta, Pars posterior, §§. 205—200.



TREATISES, 203
threatens the comnwnwealth from the longer
tolerance of the m]ustlce of the head of the
state, 1 greater than is.to be apprehended from
taking up arms agunst him; then the nation
may Tesist him, depart from its paction of
subjection for the behoof of this right, and
dethrone him as a tyrant. And he concludes
"The nmation returns 1n this manner (relativ ely
to its former supreme lord) to the state of
nature.’ * :

I willingly believe, that neither ‘Achen-
wall, nor any one of the men of probity, who
have reasoned sophistically with him on this
subject would ever have given his advice or
assent, in any one.case happening, to such
an enterprise; it is beyond a doubt, that, if
those rebellions, by which SWltzerland ‘the
United Netherlands, and even Great Britain
acquired their present censtitutions, praised
as so happy, had miscarried, the reader of
their histories would have seen in the execus
tion of their authors, at present so celebrated,
nothing but merited punishmentof great state-
criminals. For the issue commonlv nixes it-
self with our ]11d0‘1nents of the gmunds of
right, though that is uncertain, but-these are
certain, It is however clear, that as to the
latter, — when it 18 granted that by such a
rebellion no wrong 1s done to the prince (who
has violated, for example, a joyeuse entree, as
an actually existing contract with the natwn),

— the mation does wrong in the highest de-
gree ta seek ; its right in this manner; because
it (ad()pted as a maxnn) renders every juridi-
cal constltutlon ‘unsecure, “and introduces a

totally
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totallv lawless state (status naturalis), where
all iicht ceases, at least to have eftect.—With
recard to this propension.of so many well-
meaning authors to speak in behalf of the
people (to their ow1 ruin), I have te observe,
that the cause of it 15, partly the common 1l-
lusion, when the principle of nght 1s the
subject of consideration, to. found their jude-
ments upon the principle of felicity; and
partly where no nstrument of an actual con-
tract proposed to the commonwealth, accepted
bv its head, and sanctioned by both is to be
met with, as they always supposed the idea of
an original contract, which constantly forms
the basis 1n reason, to be something, which

9
must actually take place, and so were of opi-

nion to preserve to the people the faculty to
depart therefrom at pleasure in case of a gross
violation, but judged by themselves to be so.*
~The evil, which the principle of felicity
(that 1s properly not capable of any determa-
nate principle) occasions, as well in the law
of state, as in moral, notwithstanding the
good

* Let the actual contract of the people with the supreme
lord beeverso much violated ; they camnot directly @sa com-
monwezlth | act 1in anosition, ut only by complotting.
The constitution hitherto subsisting is torn by the people;
and the organization of a new commonwealth must take place.
There now intervenes a state of anarchy with all its hor-
rors, whic h are thereby possible at least; and the injustice
which happens here, is that, which one party among the
people does to another; as is obvious from the example
cited, where the factious subjects of that state endeavoured
¢ las t to obtrude on one anothera constitution which wounld
have Feen much more oppressive, than.that which they
forsock; that is to say, they would have been eat up by
nobles and clergy; whereas, thej' might expect more equality

in the distribution of the burdens of state nnder an all-ge-
v & ning head.
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good intentions of the teachers of it, is evi-
dent. The sovereign is determined to make
the people happy according to his conceptions,
and becomes a ‘despot; the peéple will not
suffer themselves. to be deprived of the uni-
versal claim of mankind to proper felicity, and
become rebels. Had: ¥ been first inquired.
What is right (where the principles stand firm
¢ priort, and no empiric can botch therein);
the credit of the idea of the social comtract
would have remained indisputable: but not
as a fact (as Danton would have it, without
which he declares all rights and all property
to be found in the actually existing civil con-
stitution to be totally null), but only as a ra-
tional principle of the judgment of every pub-
lic juridical constitution in general. And it
would be perspected, that, beifore the univer-
sal will exi$ts, the nation possesses no coac-
tive right at all against its rulers, because it
can compel juridically by these only; but if
that exists, in the same manner no coaction
to be. exercised by it against these can have
place, because it then would be itself the chief
ruler; consequently a rightof coaction (oppo-
sition in either words or.deeds) never belongs
to the nation against;the head of the state.
‘We .see this theory: sufficiently confirmed
m the praxis. In the constitution of England,
of which the British-nation boast so much, as
if it were a pattern for all the world * we
+ e ﬁ.lld

* Thongh . there may, perhaps, be scope for Parliament
(when the circumstances of the times shall allow) to exer-
cise their -political wisdom in reforming and supplying de-

r fects

- B t
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find that it is perfectly silent with regard to
the moral faculty, which, in'case the monarch

should infringe the contract of 1688, belongs
to the ration; consequently reserves for itself

‘in secret a rebellion against him, should he
violate it, because no law exists on this head.
For, it is a palpable®contradiction, that the
constitution in this case shall comprise a law,
which justifies the overthfowing of the subsist-
ing constitution, from which all particular
laws proceed, (suppose the contract were even
violated); because it must then comprehenda
publicly constituted ™ counterpotency, therefore
a second head of the state, to protect the rights
of the nation against the first, but then a third
also, to decide between both, on whose side
the right 1s. ~—~ The leaders of that nation
(or, if you chuse, the guardians), apprehen-
sive of such an accusationr, if their attempt

| . should

fects. and Where 15 the human institution without such?
*[7bi hominés, ibi gitiz.’ And though the translator has, un-
questionably,, the greatest deference for the -Author'$ pro-
found penetration and superior judgement, he cainot but
think, that Britons have atleast as good reason to glory in
the happy frame of their Constitution, as either the Prussias

- 1 -

in theirddufocrasy, or the French in the Sovercignry of the
people, that marvellously ridiculous stalkinghorse, by wiich

cha&fru aﬂd Iuﬂlnine.r dEEEi"&"E and [ilit':rage thé Iillﬁﬁliglitﬂllﬂd
(anfortunately not the least numerous) part of the devoted
Trench nanon. S e
‘Crimes and enormities ar¢ the ‘legitimate offspring of a
government founded in’ rebellion, perjury, rapine and
murder. ' o

* No right in the state can be concealed by 2 secret reser-
vation, as it were, maliciously; and sull less the right,
which the nation asswees to itself as one belonging to the
constitution; becanse all its laws must be thought as gprung
from a publicwill. Therefore-it the constitution allowed 2
rising of tue people, it must’declare publicly the right there-
$0, and 1n what mode use 1s to be made of it,

—y
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should fail, have rather feigned a voluntary -
ahdication of the government by the monarch,
who was frlghtened away by them, than as-
sumed to_themselves the right to depose him,
by which they would have put the constitu-
tion 1n a manifest contradiction with itself.

As I am confident not to have incurred by
these my assertions thereproach of having flat-
tered monarchs too much by this inviolable-
ness; so I trust nobody will accuse me of
maintaining-too much in favour of:the people,
when I say, that they also have their rights
against the head of the state, which are not -
possible to_be lost, though these cin be no
coactlve rights.

Hobbes.1s of the opposite opinion. "Accord-
ing to him, de Cive, cap. 7, §. 14, the head of
the statefis bound in nothing to the nation by
contract, and can do no wrong to the citizen
(let him dispose of him as he p]eases) — This
position would be perfectly right,if by WIong
were understood that lzsion, which. crrants
the 1njured party a ¢oactive rwht ar:ramst him,
who does him wrong; but, so in'the gene-
ral, the pesition is frightful. g

T_hp subject, Who 15 not refractory., must
suppose,; -that his supreme lord does.not will

to do, him: wrong.. - Conisequently; .as every
man has rights, which he cannot possiblylose,
which; he cannot even relmqmsh it he had a
mind, ;;and. of which he is'entitled to judge s
but the wiong , that in his opinion is done 10
him, happens accondmg to: that. bupposnmn
but. from €rror or ighnorance of. certain. conse-
quences: from, laws of, the chief patency’:. .so

the

4
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the faculty must belong to the. citizen of
state, and that with the permission of the
supreme lord himself, to make publcly
known his opinion of dispositions of the
Iatter, which seem to him to be a wrong to-
wards ‘the commonwealth. For, to suppose,
that the head of the state cannot even err, or
be ignorant of a matter, would represent him
as endowed with heavenly inspirations and
elevated above humanity. Therefore, the only
palladium of the rights of the nation is TuE
LIBERTY OF THE PEN, kept within the limils
+ of the hichest reverence and love for the con-
stitufion, under which one lives, by the li-
beral way of thinking of the subjects, which
that instils even, (and the pens restrict one
another of themsely es, in order thatithey may
not lose their hbert}) For to deny +#he nation
this liberty, 1s not only as much, as to de-
prive it of all claim to right in regﬁrd to the
chief ruler, (according to Hobbes), but to take
away from the latter, whose will, merely by
represeni:u:\mr the universal will of the nation,
cives orders to the subjects as citizens, all
knowledge of that, which, if he kinew it, he
himself would alte.r and to-put him in con-
tradiction with himself. But to insinuate appre-
hension tothehead .of the state,that, by think-
ing for one’s self, and, if I may use the ex-
pressmn by thmkmfr aloud ‘disturbance or
commotion may be sm*red up in the state, 1
as much as to excite difthdence in his-own po-
tency, or hatred against his people, . -
But the universal: principle, -according to

which a nation have to Judge of their nﬂ‘hts
jle I'.I'a-
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negatively ;o thati1s,” merely.to jJudge, what
mav be considered as not enacted by the chief:
legislative Wwith dts. best will,i is-contained: in
the position: THE LEGISLATOR,  WITH RE-!
GARD TO THE NATION, CANNOT..DECREE, THAT,;
WHICH THE:NATION CANNOT!DECREE, WrTH!}
REGARD TO THEMSELVES, . LY aas
When , vexemnpli. gratia - the \question: 1§
Whether a law, : which enjoins a. certain eceles.
siastical ..conspitution ‘once established to. ba:
perpetual, can-be considered as:arising fromi;
the proper. will ‘'of ‘theelegislator (his design)?:
let it first be enquired, : Whéther aination,can:
ordain it a law -for'itself,. that:certain posis;.
tions and forms: of faith 4f external religion"
once received :shallr remain :for ewer; -and-
whether it can hinder its posterjty. from mak--
ing farther: progress in intrespectionsiinto:re-
licion, or fromaltering some old efrours 2. Tt is,
obvious, that an original contract: of the na-.
tion, which: ¢onstituted thas a:law,. wouldin .
itself be void:. :because it jars with the desti-,
nation and end of humanity; consequently.a: .
law made accordingly isnotto be considered as
the proper will of the monarch, against which;,
therefore representations may be made.-— Bt
in all cases, if any thing were even so enagted: _
by the chief legislature, universal and public:
Judgments may, it is true, be oiven on it
but verbal oractiveresistance never can be made
-against i1t.
. In every commonwealth there must be an
OBEDIENCE, under the mechanism of the con-
stitution of state according to coactive laws
(which refer to the- whole), but at the same
Yor. L 0 tume
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fime a SPIRIT OF LIBERTY, as €verv one, in
that which concerns the universal duty of
man, requires, in order not to fall into a con-
tradiction with himself, to be convinced by
reason, thatthis coaction 1s.mightful. - The.
former, without the latter, is the immediate
cause of all secreT socieries. For it is a
natural propension of humanity to commnini-

cate their thoughts to one another, especially
on. what concerns mankind 1 general; and
these societies would cease, were: this liberly
favoured. — And by ‘what elseican come to.
the ;government the knowledge whach pro-
motes its own essential design, than by al-
lowing the spirtt of hiberty, so*warthy of re-.
Verence, im bgth its ong'ui aﬁd its. effects, to:
manifest itself. - T o S
Nowhere-does a prams passing by all pure.
principles of reason. decide with: miore pre:
sumption on theory, than in the qme’stiomchn*-
cerming the requ151tes to a:good constitulion
of: state The reason ls, that a legal constitu-
tion of a long continuancé has - accustomed
the nation bv degrees, to judge their fehaty
as well as their nﬂhts according to the statein
which every thmcr has been- hitherto in 1
quiet course; but not conv ersel}r to estimate
the latter according to conceptions, with
which reason ‘WOIﬂd furnish them: but rather
alwavs to prefer that passive state to the dan-
cerous sitnation, to seek a better (where that,
which HTPCIGI‘d’EES sives to encourage ihe phy-
sxclans, 18 ppllcable videlicet , Judzcmm (ani-
£ f’pS t’lpi’rlmmztwh pencu!omm) Ay NoOw ﬂ”

constitutions of a long enough dur ation, what-
eyer
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gver 'ilﬁp'élféct\ioh‘s they may have, yie]d not-
v:r:tthstandmg their dlfférence the very saine

result, hamely, To be contefnted with that
constitittion ; ‘under which one lives: so iid
théory at fﬂl . when the WELFARE OF THE
NATION 18" cdnsﬂere& 15 lﬁ fact Vahd f)u.t

every thing. 1e3’fs upe'n a piﬂns Obedlent to
experience.

But if thétéis dny such thmg in reason, as
may be expressed b} the term LAwW or bI‘ATE,
and if this conception has a binding power for
men, who are in a state of antagonism of
their liberty towards one another, consequently
objective (practical) reality, without needing
to look to either the welfare or the misery
which may arise to them therefrom (of which
the Lnowledge rests upon e\{perlence nlere]y)
it is founded upon principles a priori (for,
experience cannot teach what 1sright; and
there 15 a THEORY of the law of state, without
a consonancy with which no praxis whatever
15 valid.

Against this now nothing can be aclvanced
but, that though men have in their heads
the idea of the rights belonging to them, they,
onaccount of their hardheartedness, areincap-
able and unworthy of being treated conform-
ably to it, and therefore a chief power pro-
ceeding according to rules of prudence merely
must ]ieep Lhem in order. But this leap of
desperation (salto mortale) 1s of such anature,
that, when once not right, but only power,
1s In agilation, the nation may try theirs too,
and thus render every legal constitution very
unsecure. 1If there is not something (such as

0 e the
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the richt of mian), which extorts immediate
reverence throuch reason, every influence on
the aibitrament of men 1s incapable to cub
their liberty: DBut when, together with be-
ncvolence, right speaks aloud, human nature
showsitself not so degenerated, as not to listen
to 1ts volce with veneration. (Tum pietate
gravem meritisque st forte virum quem Con-
sexere , suent arrectisque auribus adstant,

~
Virgil),

T

SECTION



SECTION III

OF THE RELATION WHICH THE THEORY BEARS

TO THE PRAXIS IN THE LAW OF NATIONS,
CONTEMPLATED IN AN UNIVERSAY PHILAN-

THROPIC, THAT 1S, COSMOPOLITICAL, VIEW.

(Against Mases Mendelssohn).

IS the human species to be beloved on the
whole; or 1s it an object, which one must
contemplate with' indignation, to which one
indeed wishes (in order not to become a mis-
anthrope) every sort of good, but never ex-
pects this fromit, consequently niust rather turn
away from it? The answering of this question
depends on the answer, which may be ¢iven
to the following, to wit, Are there in human
nature predispositions, from which one may
infer, that the species will always proceed to
the better; and that the bad of the present
and of the past times will lose itself in the
rood of the future? For thus we may love
the species, at least in its constant approxi-
mation

* It is not so immediately obvions, how a universal phi-
lantropical PresupFosition leads to a cosmopolitical constitu-
tion, but this to the fﬂu}ldmg of a law of nations, as a state,
in which only the predispositions of humanity , that render

our species lovely, may be snfhciently developed; — The
conclusion of this section will present this conuection to

view,
O 3
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mahtion to the good, otherwise we must either
hate or despise it; the affectation of univer-
sal philanthropy (which would then be at most
a love of benevolence only, but not of com-
placency), may say to the contrary what it
pleases. For that, which is and remains bad,
chiefly that in the premeditated reciprocal vio.
lation of the most sacred rights of mankind,
one cannot, notwithstanding the greatest exer-
tion to ferce one’s self to love, avoid to hate;
not directly i order to do men mischief, but

to have as little to do with themas possible.
Moses Mendelssohn was of the latter opi-
nion (Jerusalem, sect. s. p. 44—47), which
he opposed to his friend Lessing’s hypothesis
of a divine education of the human species,
It 1s all a fancy with him: ‘that the whole,
the humanity here be! ow, shall in process of
time advancealwaysand perfectlonate itself, —
We see, continues he, the human species on
the whole take sinall soarings; and it never
advanceda step forwards, without falling back
immediatelv afterwards with redoubled cele-
ritv to 1ts former state” (That 1s exactly the
stene of Sisvphus; and one supposes in this
manner, like the Indian, the earth to be a
place of expiation for old sins, at present not
possib'e to be remembered). — Again, ‘Man
ooes farther, but humanity continually wavers
between frm limits; but maintains, con-
templated on the whole,in every period, near
1y the same degree of morahty the same mea-
sure of rehcnon and of irreligion, of mrLue and
of vice, of happiness (?) and of misery.” —
These assertions he introduces, by sayng,
Do
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‘Do you wish;to divine, what the views of
Providence are with humanity? Invent no
hypotheses’ (hea little before named thistheo-
ry); ‘look butto that, which actually happens,
and; could you cast an eye to the history of
all imes , to that, which has always hap-
pened. - This is matter of fact; this must
have belonged to the design, must have been
approved, or at least recelved in the plan of

wisdom.’ |
I am of another opinion. — If it is an
aspect worthy of a Deity, to see a virtuous
man struggling with adversities and tempta-
tions to bad, and yet stand out against them;
it 18 an aspect highly unworth'y, I wall not
say of a Deity, but even of the most common
but well-meaning man, to see the human spe-
cies make progress from period to period in
virtue, and soon afterwards fall back just as
deep into vice and misery.  To behold this
tracedy for a while may perhaps be affecting
and edifying; but at last the curtain must
drop. For at length it becomes a farce; and
the actors do not tire of it, because they are
fools, yet the spectator, who has enough in
one act or another, becomes tired of 1t, when
he can gather thence with reason, that the ne-
ver-ending piece 1s perpetually the same. The
punishment following at last may indeed,
when it 1s a play merely, make amends for
the disagreeable feelings by the end. But
to allow vices without Hnumber (though wath
virtues intervening) to be actually heaped up
upon one another,in order that there may one
day be a great punishment, is, JI‘gj-cm:mrdi:ng to
O 4 . our
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our conceptions at least, even contrary to the
moralitv of a wise Author andv Governour of
the world. ,

I mav therefore suppose| that, as the hu-
man species is constantly advancing in regard
to culrure, as its end of nature, 1t 1s engaged
in a progression to the better in regard to the
moral end of its existence also, and that this
1s, 1t 1s true, sometimes mterrupred but ne-
ver dz:contmued It 1s not necessary for meto
prove this presupposition; 1ts Opposers must
prove. For I rest upon my innate duty, so to
act on posternty, in every miember of the
series of generations, — wherein I (as a man
in creneral) am, and with the requisite moral
quailty 1In me, yet not so good, as I ought to
be, consequently as I could be, — that they
shall alwavs grow better (of whlch the possi-
bilitv must also be supposed), and that thus
this duty mav be rightfully transmitted by m-
heritance from the one member of the genera-
tions to the other. .

Let ever so many doubts, furnished by ar-
guments collected from history, be made agamst
my hopes, doubts, which, were they prov-
:mg, migcht induce me to desist from a labour
in appearance fruitless; I cannot, however,
so long as this cannot be made quite certam,
exchanﬂ'e duty (as the liguidwmn) £ér the rule
of prudence not to labour with a view
to W[lﬂtle impracticable (as ‘the illiguidum,
because it is hypothesis merely); and, how
uncerlain soever I may always be and remain,
whether the better is to be hoped for the hu-
man species, this cannot derogate from Lhe

maxim,
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maxim, consequently not from its. necessary
presupposition 1n a practical view, that it is
feasable.

This hope for better times, without which
an earnest desire to do any thing conducible
to the universal weal, had never warmed the
human heart,” has at ‘all times had influence
on the labours of the well-thinldng; and the
good Mendelssohn must have reckoned op this,
likewise, when he exerted himself with so
much.. zeal for the enlightening and for the
welfare of the nation, to which he belonged.
For to effectuate them of himself only, if °
others after him did not proceed tarther on the
same path, he could not reasonably hope. Not-
withstanding the sad spectacle not so much of
the evils, which afllict the human species from
causes natural, as rather of those, which men
do to one another; the mind becomes serene
by the prospect, that, in future, things
may grow better; and indeed with disinter-
ested benevolence, when we shall"have been
long ago sunk into the grave, and shall not
enjoy the fruit of the tree which we ourselves
have planted. Empirical arguments against
the success of this resolution formed on hope,
avail nothing here. Tor, that that, which
hitherto has not succeeded, will on that ac-
count never succeed, does not justify desist-
ing from a pragmatical or even a technical
purpose (as, for example, that of travelling
1n the air in aerostatical ballouns); but sull
less a moral one, which, when its effectingis
but not demonstrdtively impossible , 1s duty.
Besides many proofs may be given, that the

™ 0 ;5 human
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human -species, on’the whole, is actually in
our age, in cemparison with all the preced-
ing ones, considerably advanced in the moral
self-reformation, (imipedinents of a short du-
ration can prove nothingto the contrary): and
that the clamour of its continually increasing
degeneracy proceeds directly from this, towit,
that, when 1t stands on a higher siep of me-
rality, 1t sees still farther betore it, and its
judement on that, which one is, in compa-
rison with what one oughtto be, consequently
our self-censure, becomes always the stronger,
the more steps of morality we have already
ascended 1n the whole course of the world,

with which we are become acquainted.
If we enquire, by what means this ever-

lasting progression to the better may be main-
tained and accelerated, we immediately per-
ceive, that this consequence going,to manity
does not depend so much on what we do- (for
instance the education which we give youth),
and according to what method we proceed 1n
order to eflect it; as on that, which human
nature does 1n us and with us, 1n order to
force us into a track, which we would not
easily keep of ourselves. For from 1t, or rather
(because the highest wisdom 1s requisite to
the accomplishment of this end) from Provr
dence only, can we expect a consequence,
which refers to the whole and from that to
the parts, whereas men with their projects
set out but from the parts, nay, remain but
with them, and can extend, it is true, theu
1deas, but not theiwr mﬂuence to the whofe:

as such, whichis too vastfor them: especially
as
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as they, 1n opposition to one another in their
projects, will hardly unite of their own free
deterimination. As violence on all sides, and
the necessity aiising therefrom, must ﬁnally

bring a nation to the resolution, to submt
themselves to the coaction, which reason 1t-
self prescribes to them as a mean, mnamely,
to subject themselves to- public law, and to
enter into the state of a civil constitution; so
must necessity likewise from the incessant
warring, by which states endeavour to lessen
and to subjugate one another, bring them at
last, even against their wﬂl, either to enter
into the state of a cosmopolitical constitution;
or, if such a state of miversal peace 1s, onthe
other hand, still more dangerous to liberty
(as has ﬁequently been the case with over-

erown states), by bringing to pass the most
horrible despotism, this necessity must com~
pel them to put themselves into a state, which
indeed is not a cosmopolitical commonwealth
under one head, but a juridical state of con-
federation neverdheless according to a law of
nations concerted In common.

For as the advancing culture of states, with
the propensity increasing at the same time to
agerandize one’s self at the expence of others
‘either by eunmng or by force, must multiply
wars, aud occasion still greater expences by
armies (with constant pay) more and more
augmented, maintained on a permanent foot-
mg aud in discipline, and furnished with in-
stiuments of war always becoming mare nu-
merous; mean-while the prices of all the ne-.
cessarles of life increase continually, without

leawng
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leaving anv hope, that'a proportionally ad-
vancing accession of the metals representing
them will accrue; besides no peace lasts so
“long, that the savings during 1t would be ade-
quate to the expences of the next war, to
which the invention of a national debt 15 an
Ingenious expedient, 1t 1s true, but annihilat
ing itself at last: so impotency must finally
effectuate what good will ought to have done,
but did not: That every state become so or-
ganized 1n its interiour, that not the head of
the state, to whom the war is in fact attended
svith no charges (because he carries it on at
the expence of another, to wit, the nation)
but the nadon, who actually defrav the char-
ges of it, shall have the deciding voice, Whe-
ther there shall be war or not (for whlch In-
deed the realising of that idea of the original

compact must be necessarily presupposed).
For I make no doubt but these, from a mere
appetite for aggrandizement, Or on account
of an opiniative verbal offence merely, would
avold the danger of exposing themselves to
mndigence and misery, which the head of the
state never suffers.

And thusposterity (upon which no burdens
are Jaid by 1ts progenitors), may always advance
to the better, even 1n a moral sense, without
a love to them, but onlythe self-love of every
ace, being the cause of it: as every common-
wealth unable to offer violence to another,
must adhere to richt only, and may hope
- with reason, that other states, formed in the

same manner, will assist it 1in this.

'This
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. This is however but opinion and merely
hypothesis: uncertain, like all judgments,
which would gwe to an intended eﬁect that
is not totally in our power, 1its only Smtab]e
cause natural; and,even as such (hypothesis),
it does not contain, 1n a state already subsist-
ing, a principle for the subjects to obtain it
by Force (as above-mentioned), but.only for
heads of states free from, coaction. Though it
does not.just lie 1n the nature of man, accord-
ing to the commaon order, to forego arbltrably' ‘~
any th;mg of his power, in pressmg circumi-
stances. it 18 not 1mp0331ble, S0 1t cannot be
con51dered. as an expression unsuitable to the
moral:wishes and hopes of men (with the con-
sciousness of their inability), to look for the
circumstances thereto requisite from Provi-
dence, who will procure a success to the end
of humamty 1m its whole bpeCIES' for the at-
tainment of its final destination by the free
nse of its powers, so far as they extend, to
which success the ends of men, cohsider ed se-
parately, act in direct opposition. - For even
the counter-action of the inclinations (from
which arises the bad) among one another, fur-
nishes reason with a free plav, to subdue them
altogether, and, instead of the bad, ‘which
destroys itself, to raake the good gov ern which,

when it once exists, mamtams 1tself hence-
forward of itself.

Human nature appears nowhere less ami-
able, than in the relation of wholemations to
one another. Neither the SE]f-bU.IHGIGHG'}, nor

the property, of the one state is a moment se-
cure against the other. The will to subjugate

OI€



22 ESSAYS AND

another, or tolessen what belongs to another, al-
wav s exists ; and thearnning for defence, which
oftenrenders peace yet more burdensome, and
more destructive to the internal welfare, than
even war itself, mustnever cease. Against this
no other mean, 1s posstble, than a law of na-
tions founded upon public laws accompanied
with potency, to which every state must sub-
ject itself (according to the analogy with a ci-
vil law or a law of state for singlé mén). —
For a constant universal peace, by the balance
of the powers of Europe so named, fis, like
Swift's house, (which was built by an archi:
tect so exactly according to all thé Iaws of
equilibrium, that, a sparrow happening tb
perch upon it, it immediately fell to the ground)
a mere fancy. — But 1t may be satd that
states will never subjéct themselves to such
coactive laws; and the proposal of an umi-
versal state of nations, to whose power all
single states shall submit themselves of their
own accord, in order to obey its Iaws, how-
ever melodiouslty 1t may' sound in the theory
of a St. Pierre, or of d Rousseau, is of no vall-
ditv in the praxis: as it Has alwavs been de-
rided by great statesmen, but still more by
heads of states, as a pedantic childish idea of

the schools. |
Whereas, for my part, I confide in the
theory, which sets out from the principle of
richt, as the relation between men and states
ought to be, and which recommends to the
terresirial gods the maxim, at all times to
proceed so in their differences, that such an
universal state of nations may be thereby 1n-
troduced,
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groduced, and therefore to suppose it possible
(in praxi), and that it can be; but I confide
at the same time {in subsidin) 1n the nature
of things, which compels to go, where one
does not go willingly (fata wvolentem ducunt,
nolentemn trahunt). In ihis 1s then taken into
the account human mnature which, as reve-
rence for right and duty is always alive in it,
I neither can nor will hold so immersed in the
bad, that the morally practical reason after
many unsuccessful essays shall not atlast gain
a complete victory over it, and also represent
it (human mnature) as amiable. We theretore
maintain, that,in a cosmopolitical view, what
is valid In theory from grounds of reason, is

valid 1n the praxis hchJ.se. *
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hose, who consider the publication of a
book as the use of the property in a copy
(whether the possessor came by it as a manu-
script from the author, or as a transcript of it
from an actual editor), and then, however, by
the reservation of certain rights, whether of
the author’s, or of-tlie editor’s, who is put in
possession by him, have a mind to limit the
use still to this, namely, that it is not per-
mitted to counterfeit it, can thereby never
attain the end. For the author’s property in
his thoughts or sentiments (though it were not
cranted that such a property las place accord-~
ing to external laws) remains to him notwith-
Slﬂhdiﬁ'g the counterfeit; and, as an cxpress
consent of the vendees of a book to such a Ii-
mitation of their property cannot have place,*
- - Pa how'

* Would an editor attempt to bind evérv body, who
ﬁurclmsed his work, to the condirion, to be accused of em-
czzeling the property of another intrusted to him, if either

wtentionally , ok ‘by his indonsiderateness, the copy. which

?
Nobody would consent to this; because he would there%}'
expose himself 1o evety sort of trouble about the inguiry and

t}u; defence. The work would therefore remain npon the
editors Nian s,

he Eurchasgd;, were used {or the %urposé of counterfeiting @

L]
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how much less would a merely presumed one
suffice to their obligation®

T believe, however, to have reason to con-
sider the publication not as the trading witl
goods i1 one’s own name, but as the transart-
ine of business in the name of another, to wi,
the author, and in this manner to be able Lo
represent easﬂy and distinctly the wrongful.
ness of counterfeiting books. My argument,
which proves the editor’s right, is contained
in a ratiocination; after which follows a se-
cond, wherem the counterfeiter's pretension

shall be refuted.

1.
Deduction of the Editor's Right against the

Cawzterfeiter.
\

Whoever transacts anotlier’s business in
his name and yet against his will, is obliged
to give up to him, or to his attorney, all the
profits that may arise therefrom, and to repair
all the Joss, which 1s theleb}r occasioned to
either the one or the other.

Now the counterfeiter is he, who transacts
another’s business (the author's) and so on.

Therefore he is obliged to give up to the
author, or to his attorney (the editor; etc.

Prbﬂf 0 f the NMajor.

As the agent, who intrudes himself, acts
in the name of another in a manmner not per-

mitted, he has no claim to the profit, which
' arises
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arises from this business ; but he, in whose
name he carries on the business, or another
attorney, to whose charge the former has
committed 1t, possesses the right; to appro-
priate this profit to himself, as the fruit of
his preperty. Besides, as this agent injures
the possessor’s right by intermeddling rmllo
jure with other’s aﬂalrs he must of necessny
pay all damages sustained. This ltes beyond
a doubt in the’elementary conceptions of the
law of nature,

Proof of the Minor.

The first point of the minor is, That the
editor transacts the business of another by the
publication. — Here every thing depends on
the conception of a book, or of 2 WIiting 1n
general , as a labour of Lhe author’s, and on
the conception of the editor in general (whe-
ther he be attorney or not). Whether a book
be a commodity, which the author, either
mediately or by means of another, can traflic
with the public, therefore, alienateseither with
or without reservation of certain rights; or
whetheritis notrather a mere use of his powers
(opera), which he can concede, it is true, to
others, but never alienate? Aﬂ'am Whether
Lhe ed1tor transacts his busmess in his own
name, or another’s business in the name of,
another ?

In a book as a writing the author speaks to
his reader, and he, who printed 1t, SPB&I’ES
by his copies not for himselt, but entlrely n

P35 the
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the name of the author. - The editor exhibits
him as speaking publicly, and mediates|but
the delivery of this speech to the public. et
the copy of this speech, whether it be in the
handwriting or in print, belong to whom it
will ; yet to use this for one’s self, or to traflic
with 1t,15 a business, which every owner of it
may conduct in his own name and at pleasure.
But to let any one speak publicly, to publish
his speech as such, 1s as much as to say, to
speak 1n his name, and, 1n a manner, to say
to the public, A writer lets you know, teaches
vou etc, this or that literally by me. I answer
tor nothing, not even forthe liberty, which he
takes, to speak publicly through me; Iam
but the mediator of its coming to you; that
1s no doubt a business, which one can execute
in the name of anotiier only, but never in
one’s own (as editor). The editor furnishes
in his own name the mute instrument of the
delivering of a speech of the author's to the
public ;¥ but he can publish the said speech
by printing, cor.cequently show himself as the
person, Oy whom the author addresses the
public, but in the namesof the author.

The second poirt, of the minor 1s, That
the counterfeiter undertakes the (author’s) busi-
ness, not only without any permission from

* A book is the instrument of the delivering of a speech
to the public, not merelv of ihe thoughts, as pictures, 2
symbolical representation of an idea, or of an event. VVhat
is the most essential 1s, that it is no thing, which is thﬂrEbf'
delivered ; but an opera, namely, a s‘peach,rand thiat literal.
In naming it a mute nstraument, 1 dIStinguish it from what
delivers the speech by a sound, as, for instance, a speak-
ing trumpet, nay, even the mouth of others.

the
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the proprietor, but even contrary to his will.
For as heis a counterfeiter, only because he
invades the province of another, who is au-
thorized by the author himself to publish the
work; the question 1s, Whether the author
can confer the same faculty on another, and
consent thereto, 1t 1s however clear, that,
as then each of them, the first editor and the.
person afterwards usurping the publication of
the work (the counterfeiter), would manage
the author’s business svith the same public,
the labour of the one must render that of the
other useless and be ruindus to both; there-
fore a contract of the author's with an editor
with the reservation, to allow to anather still
the publication of his work, 1s impossible;
consequently the author was not entitled to °
give the permisﬂ?n_to any other (as counter-
feiter),and the latter should nothave even pre-
sumed this; by consequence the counterfeit-
g of books is a business totally contrary to
the will of the proprietor, and yet undertaken

in his name. . .
From this ground it follows, that not the
author, but the editor authorized by him, 1s
lesed. For as the tormer has entirely given
up his right to the managing of his business
with the public to the editor and; without re-
servation, to dispose of it otherwise; so the
latter 1s the only proprietor of the transaction
of this business, and the counterfeiter en-
croaches on the editor, but not on the author.
But as this right of tramsacting a business,
which, if hothing particular has been agreed
on concerning it, may be done just as well
P4 by
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by another, is not to be considered ofitself
as inalienable (jus pérsonalissimum); the edi-
tor, as he is 1nvested with full power, has the
faculiy of making over his right of publication
to another; and as the author must consent
to this, he, who undertakes the business from,
the second hand, is not counterfeiter, but
richtfully authorized editor, thatis, one, to
whom the editor, who was put 1n possession by
the autlior, has transferred his plenipotence.

1L
Refutation of the Counterfeiter’s pretended Riglt
against the Editor,

The question remains still to be answered,
Whether, as the editor abalienates the work
of his author to the public, the consent of the
tormer (and of course of the latter, who gave
him authority) to every use of it at pleasure,
consequently to reprinting it, does not follow
from the property in the copy, however dis-
agreeable it may be to him? TFor gan per-
haps enticed him to undertake waith this risk
the business of editor, without excluding the
purchaser from it by an express contract, be-
cause this might have been hurtful to his bust-
ness. — That the property of the copy does
not furnish this right 1 prove by the following
ratiocination:

A personal positive right against another
can never be derived from the property of a

thing only.
But
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But -the right of publishing a work 15 a
personal positive right. | .

Therefore it never can be derived from the
property of a thing (the copy) only.

Proof of the Major.

With the property of a thingisindeed con-
joined thenegative right, toresistany one, who
would hinder me from the use of itatpleasure;
but a positiveright against a person,to demand
of him to perform something or to serve
me in any thing, cannot arise from the mere
property of a thing. It is true this latter might
by a particular agreement be added to the con-
tract, whereby I acquire a property from any
body; for example, that, when I purchase a
commodity, the vender shall send it to a cer-
tain place free from expences. But then the
richt against the person, to do something for
me, does not proceed from the mere property

of my purchased thing, but irom a particular
contract, |

Proof of the Minor.

One has a right in the thing, which hecan
dispose of at pleasure in his own namne. * But
what he can perform but in the name of an-
other, he transacts this business so, that the
other is thereby bound, as if it were trans-
acted by himself. (Quod quis facit per alium,
ipse fecisse putandus est). Therefore my right
to the transacting of a business in the name

of another isa personal positive right, namely,
| to
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t>. necessitate the aathor of the business to
graranty something, to wit, to answer for
every thing, which he has done by me, orto
which he obliges himself through me. The
pubiishing of the work now 1s a speech to the
public (oy printing) inthename of the author,
conszquently a business in the name of an-
other. Therefore the right to it is a right of
the editor’s against a person: mnot merely to
~ defend himself in the use of his property at

pleasure against-him; but to necessitate him
to acknowledge and to answer for as his own
a certain business, which the editor trans-
acts in his name, — consequently a personal
positive rght. |

The copy, according to which 1he editor
prints, 18 a work of the author’s (opus), and
belongs totally to the editor, after he has pur-
chased it, either in the manuscript, or printed,
and can do every thing with it he pleases, and
vshat can be done 1n his own name; for that
15 a requisite of the complete right in a thing,
id est property. But the use, which he can-
not make of it but only in the name of an-
other, (videlicet, the author), 1s a business
(opera), that this other transacts by the pro-
prietor of the copy, whereto besides the pro-
perty a particular contract is requisite.

Now the publication of a book is a busi
ness, which can be transacted but in the
name of another (to wit, the author, whom
the editor presents as speaking to the public
through him); therefore the right thereto can-
not pertain to the rights, which adheré tothe

property of a copy, but can become righttul
but
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but by a particular contract with the author.
Who publishes without such a contract with
the author (or, when he has already granted
this right to another, as proper, editor, with-
out-a contract with him) is the counterfeiter,
who then leses the proper editor, and must
make amends to him for all damages.

Universal Observation.

That the editor transacts his business of
editor, not merely in his own name, but in
the name of another,* (to wit, the author),
and without liis consent cannot transact it at
all, is confirmed from certatn obligations
which, according to universal acknowledg-
ment, he 1s laid under. If the author, after
he had- delivered his manuscript to the editor
to be printed, and the latter had bound him-
self thereto, were dead; the editor has not
the liberty to suppress it as his property; but
the public has a right, in case of a want of
heirs, either to force hym to publish the book,
or to give up the manuscript to another, who
offers to publish it. For it is a business;
which the author had a mind to transact with
the public, and which he accepted as trans-.
actor. It was not necessary that the public
should know of this promise of the author’s,

* Though the editor is at the same time author, both bu-
sinesses are different! and he publishes in the character of
a2 trader, what he wrore 1in the charaater of a man of letters.
But we may set aside this case, and restrict our exposition*
but to that, where the editor is not at the same time the

author; it will aften*g:ards be easy to extend the consequence
to the first case likewise.

-

. Or
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or to accept of it; itacquires this right agamst
the editor (to perform something) by the law
only. For he possesses'the manuscript buton -
condition, to use it for the purpose of a busi-
ness of the author’s with the public; but this
obligation towards the public remains, though
that towards the author has ceased. Here a
richt of the public to the manuscript is not
built upon, but upon a business with the au-
thor. Should the editor give out the author’s
work, after his death, munliated, falsified
or interpolated, or let the necessary number
of copies for the demand be wanting; the
public would be entitled to force him to
more justness, and to augnient the number
of the copies, but otherwise to provide for
this elsewhere. ‘All which could mnot have
place, were the editor's right not deduced from
a business that he transacts between the au-
thor and the public i the name of the former.

To this ebligation of the editor’s, which
will probably be granted, a right fmmded
thereupon must however correspond, namely,
the right to all that, without which that obli-
gation could not be fulhilled. This is, That
he shall exercise the right of publication ex-
clusively, because the rivalry of others in his
business would render the transaction of 1t
practically impaossible for him,

A copy of works of art, as things, which
~was rightfully acquired, may be imitated, or
otherwise modelled at pleasure, and those
imitations publicly sold, without requiring
the consent of the author ofjthe original, or

of him, whom he used a$ the workmabtei of
- hi1s



his ideas. A drawing, which any one has
delineated, or got engraved by another, or
executed in stone, in metal, or 1 stucco,
may be copied, and the copies publicly sold;
as every thing, that one-can perform. with
his thing in hus own name, requives not the
consent of another. Lippert’s Dactyliotec
may be imitated by every possessor of it, who
anderstands it, and exposed to sale, .and the.
inventor of it has.no right to complain of en-
¢roachmient on his business. For it.is a work
(cpus, not opera, alterius) which every body,
who possesses 1t, may, without even mentioning
the name of the inventer, alienate, of course
imitate, and use i public traflic in his own.
name as his own., But the writing of another
is the speech of a person (opera),. and who-
ever publishes 1t can speak to the public but
in the name of this other, and say nothing
more of himself, than that the author males
the following speech to the piiblic through
him (1mpexsis Bipliopole.) For it1s a con-
tradiction, To make i1n his own nameé a -
speech which, according to his own notice,
and conformably to the demand of the public,
must be the speech of another. The reason
why all works of art of others may be imi-,
tated for.public sale, but books, which have
their editor already put it possession, dare.
not be. counterfef_ted; lies in this, That the
former aré works (opera), ‘the latter acts
(opere), those may be as things existing of
themselves, but these can have théir existence,
but in a person. Consequently these belong

1o



238 ESSAYS AND

to the person of the author exclusively;* and
he has an inalienable nght (jus personalissi-
mnum) always to speak himself through every
,other, that 1s, nobody dares make the same
speech to the public but in his (the author's)
name. But when one -alters (abridges, aug-

W
ments, or retouches) the book of another so,

that it would now be even wrong to glve it
out under the nameof thé author of the origi.
nal; the retouching in the proper name of
the publisher is no counterfeit, and therefore
not prohibited. For here another “author
- transacts by his editor another business than
the first, and consequently does not intrench
on his business with the public; he “repre-
sents not that author, as speaking through him,
but another. The translation into another
language cannot be held a counterfeit; for
itisnot the same speech of the-author, though
the thoughts may be exactly the same.
Were the 1dea of a copyright, or of the
publication -of books in general, bottomed

upon here, well-understood] and elaborated
~ (as

i

_* The author and the proprietor of the cépy may both
gay of it with equal nght:- at is._gmg' book!- but in a diffe-
rent sense. The forimer takes the book .as a writing, ora
speech ; the latter as the mute. instrument merely of the
tﬂ:livéring of the speech to him, or to thé public, that 1s,
2 copy. This right of the author's however 1s no right
the thing, namely. the copy (for the proprietor may burn
it before his face); but an innate right, in his own person,
to wit, to hinder another from ‘reading it to the public
without his consent, which consent can by no means Le
presumed, because he has already given it exclusively to

another, .
1 ¥
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(as T flatter myself it is possible) with the ele-
gance requisite to the Roman juridical learn- -
ing; the complaint against the counterfeiter
might be brought before a court, without first
needing to ask on that account for a new law.

e iy
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