Prat X[ :if

Mich. 8 Jacobi.
In Communi Banco.

Baten's Cafe.

HEﬂry Baten, and Flizabeth his Wife brought a quy
permittar againft George Sampfon, to proftrate a Houle
in the Parifh of St. Clements Danes without Temple Bar,

London, which the faid George wrongfully, and without

Judgment had built ad nocumentuin liberi tenementi nuer

Johannis Pleader, & ww0do pred’ Henrici & Eliz. in jure

tffius Eliz. &c. And declared that the faid Fobn Pleader

was feifed of a Mefluage in the Srrand in the faid Paih

in Fee, and fo feifed the faid George, ult’ OFfob. anm 4

Eliz. wrongfully, and without Judgment (4) ereted upon

his Prechold 2 Houfe, fo near the faid Mefluage muper pred

) 3 Tnft. zc1 Johannis Pleader & #2040 ipforum Henrici &5 Eliz. fic quid
5‘01_3 = Orientalis pars ejufdem domus ipfins Georgii () fuperper-
Godb. 233.  det, Auglice, doth jut over the faid Meﬂ%xage late of the
(6)1Brownl. 4. 3id Fobz Pleader, and now of the faid Henry and Elizs-
beth in latitudize 17 Inches, and in longitudine 17 Feet,

ad nocumentuin liberi tenementi ipforum Henrici & Elin

in eadems, ¢, to their Damage of 100 upon which the

Defendant demurred in Law. And in this Cafe 3 Points

{¢) 1 Brownl.s. were refolved. 1. That it was not neceffary to (¢) fhew
?ﬁ%{ 2Pl 87. how the Plaintiffs had the Eftate of Fobn Pleader in the
FO-RPI%% £id Houfe to which the Nufance is done, for fo have always
been the Forms of A&ions upon the Cafe, and the Decl

rations upon them in fuch Cafes: And fo was it adjudged

and affirmed in a Writ of Error, asappears by the Re-

cord (which agrees with this Cafe) in Penruddock’s Caft

in the fifth Part of wy Reportsf 100. b. 2. It was objeéled,

That there was Variance between the Writ and the Declars-

{4) Godb. 233. tionin this Cafe,becaufe theWrit was (4) levaviz,&5c.ad nock:
2 (ot 06, zsegtum liberi venementi nuper Johannis Pleader, & mmfiﬂ,
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red’ Hen, & Eliz. and the ]’)cclara,t?‘on was levavit, §¢.
s, 6. tare prope Meffuag’ pred’ Hen. & Elia. fic gd'
Orientalis_pars, &c. [uperpendet, Auglice, doth jut over,
pred e uag’ nup’ pred’ Johan. Pleader, & modo ipforum
Hen, & Eliz. &¢. ad nocumentuin liberi tenementi ypforum
Hen. & Eliz. in eadem , fo that the Writ is, ad nocumeniuin
iberi tenementi nup’ Joh. Pleader, & #20ds of the PL’s, and
the Declaration is, 24 nocument’ liberi tenementi ipforums
Hen. & Eliz. and fo Variance 5 & non allocatur, for the FI's
fhew in their Declaration (2) that the Eretion was in the () Dorin,
Time of 7. Pleader, &¢. which agrees with the Writ, be- el 96, 38
caufe the Ereétion was ad uccumentum Fob. Pleader, and the
Conclufion a4 nocumentum of the Pls, is neceffary 5 for o-
therwife they can t maintain an A&ion, nor demand Dama-
ges, 3. It was objected, That the Pls. have declared gene-
rally, 4d mocumentum, and have not affigned any Nufance in
certain, & That the (5) Rain fell from the faid Houfe new- (g 2 Roll. 140
1y buils, upl;m the Pl.’s Houfe, or that the Windows are flop- 141.
ped, by which he lofes the Light, ©¢. asin (¢) 4 4] 5& 4 (c) Dottrin.
E.3.36.a.b. (d) Richard de Dally’s Cafe, the Pl in the placit. 86.
quod permirtar fhewed the Manner of the Nufance, /I when g:?;‘f:gf: B'f'
the Smoke entred into the faid Houfes, fo that no Man 67, e
could live there. So in 18 E.3.22.5. (¢) A Man brought a (#)4E.3.36.0.b.
Writ of Nufance of a Houfe levied to his Freehold, and de- [(f) "If;"(l' ‘g"‘
clared that where he had a Houfe, and under his Houfe had ancels
a Place which contained fo much in length, and fo much in
breadth, by which the Water ufed to defcend from his Houfe
and pafs, there the Def. had built 2 Houfe above the Spout, fo
that the Water and Drops of Rain could not fall as they
ought, but fell upon the Walls of his Houfe, whereby the
Timber of his Houfe perithed. So in 32 4 2. In 4ffife of
 Nufunce quare diversit (f) curfum -aque, &c. and affigned ( £) firy. Af.
that he made a Treach crofs a River which came to the PL.’s il¢ 309.
- Mill, fo that it was mifturned, infomuch that where the
' Mill ufed to grind 3 Quarters, &¢. it could now grind but a
- Buthel, and alfo that the faid Water did drown 15 Acresof °©
 the Pl’s Meadow, adjoining to the fame Mill; {o as where he « 7E.39.b
ufed to have 40 Loads of Hay in them, he could now have » ilol.'xsl,f.' ’
E but 9, &¢. Vide 30 E. 3. 3. . & 24. 4. b. 17 E. 3.% 39. 2 (g) (&) Fuz. quod
- H.4.13. a.D. and o it was in the faid Cafe of Penruddock, §) 003 %"
But it was refolved, that the Plaintiffs need not in this mx'c?at ;.p
Cafe affign any (%) fpecial Nufance; for here it appears to Br: Bricf 523,
the Court, that it is to the Plaintiffs Nufance ; For this(ffcgoggm’
Cafe differs from all the faid Cafes; for in this Cafe’
the Defendant has built a new Houfe, which overhangs
- Part of the Plaintiff’s Houfe (which was not in any of the .
other Cafes) fo that of (/) Neceffity the Rain which falls () 2Roll, 1405
from the new Houfe muft fall upon the Pl’s Houfe. Alfo 141.

(@) Cujus
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Baten’s Cafe Partly

(2) Cujus eft folum, ejus eft ufyue ad Celum. And therewity
agrees 13 H.8. 1. And by the Overbuilding upon Part of the
Houfe of the Pls, he has deprived them of the Ai,
alfo he has (J) prevented them from building thejr
Houfe higher; and that which appears (¢) to the Coun
need not be averred; for (4) Lex non requirit wverif.
care quod apparct Cur’, Plow. Com. 83. b. 11 Patridge's
Cafe. 13 H.4.17. if (¢) an Infant brings an Affize of Mon.
dancefter, he need not aver, that it is within the Time of
Limitation, for it appears by the PL’s Infancy, 46 E.3, iy
Trefpals for taking () of Money, the Value need not be
fhewed, becaufe itappears. Vide 33 H.6.54.26 H.6. Geri,
58. 35 H.6.30.4. Braffon 154. and this is according to the
old Verfe, Quod (g) cenflat clare non debet verificare. And
in Penruddock’s Cafe, the Pl. did not affign any fpecial Nu.
fance before the Writ brought ; but that fupergendet 3 pedss
curtilagii, &c. per qd’ aque pluviales de eadern domo defeen-
dentes, folutn ejufd’ mefuagii conterunt, ac magnopere indies
magis magify; confurunt ¥ devaftant, € ea ratione curti-
lagium pred’ quoliket pluviali tewzpore bumeltatum & i
datunz exiftit : So that all the Words in the faid Declaration
being in the prefent Tenfe, and fo after the Writ brought,
and no Affignment of any fuch particuler Nufance before
the Writ brought, it appears thereby that'the Court, as of2
Thing apparent, took Notice thereof without Averment,
For Nunc pluit, & toto nunc Fupiter ethera fulget,and that
every one knows: And the Book in 3 E. 3. 4ffif¢ 362. ()
was cited where in Affife of Nufance de fo/fo levato ad m-
cuwt’ liberi ten’ fii; and made his Plaint that there where
the Water of &. held Courfe dire@ly from S. to the Water
of Idele, the Def. had made a Ditch crofs the Water fo that
the Water was ftopt and rofe, fo that his Land lying near
the faid Ditch is drowned ad dampnum, e, and Exception
was taken to it, becaule he doth not fay how much Land is
drowned, {o that the Plea is uncertain (and Note he doth not
thew as in /7) 32 4[]l before the particular Nufance upon the
drowning, f¢. that where he ufed to have fo many Loadsof
Hay, that now he has but fo many;) alfo it might have
been faid, that by fome Manner of drowning, the Meadow
would be the better, but there ad dammum implies the Con
trary, but it wasanfwered in the Cafe of (k) 3 E. 3. that the
Affife fhall fay in certain, becaufe fometimes more may be
drowned, and fometimes lefs, wherefore the faid Plaint wis
adjudged good. So in the Cafe at Bar, the Jury fhall enquire
of the Certainty and Quantity of the Damage which happer-
ed to the Pl. by the faid Nufance. Nora Reader, there ar¢
2 (1) Ways to redrefs 2 Nufance, one by Aion, and in thatbe
fhall recover Damages, and have Judgment that the Nufance
fhall be remov'd, caft down, orabated, asthe Cafe requires; 1‘:’

the
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the Party grieved may (2) enter and abate the Nufance (a) 1 Rol.Rep.
himfelf, as appeats by 17 E. 2. 44. 9 E. 4. 35. and in Pen- g%‘um 197
Yruddock’s Cafe, but then he fhall not have an A&ion, nor &r., Bl 206,
recover Damages, for in an Afife of Nufance, or Quod per, 1 Jones 222.
mittat profternere, €. it is a good Plea, that the PlaintiE’; §°l' 144,145,
himfelf either before the Writ brought, or pending the Writ, § Co. 101. b
has abated the Nufance: For in an Affife or Quod permis- Cr.Jac.sss.
st, he thall have Judgment of 2 Things, &, to have the Nu- ¢f Car: 135.
ko cc sbated, and to recover Damages, and he has difabled *— * ¥

R himfelf by his own A& to have Judgment for one of them,

B’ 10 have 2 Nufance abated, and therefore the A&ion doth

Brot lic; and therewith agree 50 E. 3. 11.4.5, The Abbey

Qof Buckfaft's Cafe, and 2 H.4. 1. 46 E.3.24.4. 29 Aff. 2.

£7ids the Stat. of W. 2. ¢. 24. L (0) Cafibus in quibus couce- (5) = Inft. 405,
8 jitur breve de Cancell’ de fa€lo alicujus, de catero non rece- %

4ot querentes a Curia Regis fine remedio, pro eo quod

89cu'tum trangfertur de wno in alium. Et in Regiftro de

& Cancellaria non eft invenrum aliguod breve in ifto cafit fpeci-

§ali, ficuti de muro, domo, mercato, conceditur breve fuper.

eum qui levavit ad uocumentum, & [i (c) transferarur () sCo.r01a
& dorus, nawrus, € biis ffmilia in aliam perfonam, breve non

B dencgetur, fed de cetero cum 112 uno cafy conceditur breve in

B confimili cafs fimili vemedio indigente ficus prius fiat breve,

E And the Reafon, that at the Common Law Aflife of Nu-

fance lay not againft him who levy’d the Nufance,and him to

whom the Tenement was transferred, was becaufe there

was not found any Writ of Affife of Nufance in the Regifer,

but which fuppofed, that the Tenants in the Affife levave- 2 Inft- 405
runt; and that can’t be faid when the Tenement is transfer-

red to, another ; for he did not levy the Nufance, but only

the other ; and now this Stat. gives 2 Writ of Affife in fuch

Cole: . Queftus eft nobis A. quod B, (who levied the Nu-

fance) &6 C. (to whom the Tenement is transferred) levave-

runt, and this Stat. extends only to Aflife of Nufance a-

gainft him who made the Nufance and his Alienee, 30E3.

26,00, 46 E.3. 23. b, 24. 6. 50 E. 3. 11.4.5. and after-

{ wards the Plaintiffs in the Quod permittat had Judgment.

ey
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Poulterers Cafe.

TCH, 8 Fac. Regis, The Cafe between (4) Sun |

§:L“,"°°' B M Plaintiff, and Ralph Waters, Heury Bate, . Wt |

bridge, and many other Poulterers of London Defendans, [§

(3)Cr. Car.  for 2 Combination, (5 Confederacy, and Agreement betvist |

35,15, them falfly and malicioufly to charge the Plaintiff (who [§

3%{‘2’{{‘3' had married the Widow of a Poulterer in Gracechurd:-

253, s fireet) with the Robbery of the faid Ralph Waters 5 lupo |

2 Bult.271.  fed to be committed in the County of Effew, and topu |B

i ]a?:hes%p- go. cure him to be indifted, arraigned, adjudged, and hangd, [§
Ha. ;9_7 " and in Execution of this falfe Confpiracy, they procured di

O. Bendl. 124. yers Warrants of Juftices of Peace, by Force whereof St |§

f’é‘gﬁgm was apprehended, examined, and bound to appear at the

12 Affizes in Effex; at which Affizes the Defendantsdid -

Hord. 196 pear, and preferred 2 Bill of Indiétment of Robbery agsint |§

2 Inft. 561,562 the faid Plaintiff; And the Juftices of Affize hearing the §

Evidence to the Grand Jury openly in Court, they perci- §

ved great Malice in the Defendants in the Profecutiond |

the Caufe, and uponthe whole Matter ic appeared, Thatths §

Pl the whole Day that Wurers was robbed, was in Lo §

fo that it was impoffible that he committed the Robber,

()1 Jonee 54, and thereupon the Grand Inqueft found (c) Igunoraits

And it was moved and ftrongly urged by the Defs. Counfeh

That admitting this Combination, Confederacy and Agree

ment between them to indiét the Pl to be falfe, and malid

ous, that yet no Ation Jies for it in this Courr, or elfewhett

for divers Reafons. 1. Becaufe no Writ of Coifpiracy for the

Party grieved, or IndiGment or other Suit for the K. lies, ¢

where the Party grieved is indicted, and /igirino ol

acquicldity
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aequictatus, s the Booksare, (4) F.N.B.114.2. 6 E. 3. 41. (s) F.N.B.
4 24E.3.34.0. 43 E.3. Confpiracy 11. 274 p.59. 19H.6.28, 114.
21H6.26. 9 E. 4. 12.8¢. 2. Every one who knows himfelf
guilty, may ro cover their Offences, and to terrify or difcou-
sage thofe who would profecute the Caufe againft'them, fur-
mife a Confederacy, Combination, or Agreement betwixt
them, and by fuch Means notorious Offenders will efcape
unpunifhed, or at the leaft, Juftice will be in danger of be-
ing perverted, and great Offences fmothered, and therefore
they faid, that there was no Precedent or Warrant in Law to
maintain fuch a Billas this is. Butupon good Confideration,
it was refolved that the Bill was maintainable; and in this
' Cafe divers Points were refolved.
1. That at the Com. Law, (which not only favours the
Life, but alfo the Liberty of a Man, and Preedom from Im-
rifonment,) when a Manwas imprifoned pro morte hominis,
§ ¢ where prima facic by the Law he was nut bailable, and
3 no detinea:ur din in prifona, fe. till the Coming of the Ju-
§ ftices in Eire, as appears by the Stat. J7. 1. cap. 11, the Pri-
foner in fuch Cafe might have a Writ de (2) Odio & atia, (6) 2Inft4n,4q:
direCted to the Sheriff, guod (c) affumptis tecum coftodibus gt”' 7. 52
- ; g : amf. PL Cor.
plasitorum corone in_pleno comitatn per Sacrament’ probo- 33,
rum & legalivme bominum, &c. inquiras urrum A. captus§ (c)2 Tnft. 42,
detentus in prifona, §&c. pro morte W. unde rettatus (i, ac- }"f" Rgg‘fh
cufitus) eft, vettarns it odio & otia, an eo quod inde culpa- - >
bilis fit, & f7 cdio & atia, tunc quo odio & atia, §5¢. niff in-
dilatus vel appellatus fulerit coram Fuftic' noftris ultimo i-
tinerantibus in partibus illis, & pro boc caprus € imprifo-
natus, &9, by which it appears, that if the Prifoner be in-
dicted or appealed, and by Force thereof imprifoned, the
faid Wric being but a Surmife lay not againt the faid Mat-
ter of Record.
2. It is to be obfetved, That if upon the faid Writ de odio
& atia, the Jury found him Not guilty, yet the Sheriff,
with the Coroners, or any of them, could not bail him; but
then fhould iffue forth o Writ de ponendo in ballivum
to the Sheriff, which Writ recites the Inquifition, by which
the Prifoner is found Not guilty, or that he did it & defen-
dendo, & non per feloniam, ex malitia pracogitara, vel per
infortunium, 1ibi precipimus, quod fi pred’ A. invenerit
1bi va probos & legales homines de comir’ tus, &c. qui eum
manucapiant habere coram Fufticiaris noftris ad primam
Afifar, - ¢. ad Sandum, &c.tunc ipfum A. . pred 12 in-
tertig tradas 112 ballivum. By which itappears, thatin fuch
Cale the Sheriff without a Writ could not bail him, nor bail
by Writ under the Number of 12 Perfons who wou'd bail hi'l;l;
. . Vz

X




2 Inft. 43

Moor 814,
Cr. Jac. 8.

1 Jones 94.

Moor 814.

The Ponlterers Cafe. Part 1Y,

¥ide Magna Charta, cap. 26. W.1. c. 11. Glouc',c. 9. I’ ,,
¢. 29. But now this Writ 4z odio & atia is taken away b
the Stat. of 28 Z. 3. ¢. 9. Vide Regiftr’ ubi fupra Stainf. P|
Cor. 77.8. Vide Bratton lib. 3. 121. D.

3. It is to be obferved, That there was Means by the Com,
Law before [ndi&tment to proteét the Innocent againft falf
Accufation, and to deliver him out of Prifon: And as Odiyy
in the faid Writ fignifies Hatred, fo Acia or Atia fignifies
Malice, becaufe malitia eft acida, i. eager, Sharp and Cru,

And it is true, That a Writ of Coufpiracy lies uot, unlefs
the Party is indied, and legiriimno modo acquietatus, for
fo are the Words of the Writ; but that a falfe Confpiracy
betwixt divers Perfons fhall be punithed, altho’ nothing be
put in Execution, is full and manifeft in our Books; and
therefore in 27 4. . 44. in the Articles of the Chargeof
Enquiry by the Enqueft in the King’s Bench, thereiss
Norz, Thattwo were indicted of Confederacy, each of them
to maintain the other, whether their Matter be true, or
falfe, and notwithftanding that nothing was fuppofed to be
put in Execution, the Parties were forced to anfwer toit,
becaufe the Thing is forbidden by the Law, which are the
very Words of the Book ; which proves that fuch filfe
Confederacy is forbidden by the Law, altho’ it was not put
in ure or executed. So there in the next Article in the fame
Book, Inquiry fhall be of Confpirators and Confederates,
who agree amongft themfelves, &¢. falfly, to indit, or s
quit, {c. the Manner of Agreement and betwixt whom,
which proves alfo, That Confederacy to indit or acquit
altho’ nothing is executed, is punifhable by Law: And
there is another Article concerning Confpiracy betwist
Merchants, and in thefe Cafes the Confpiracy or Confede-
racy is punifhable, altho’ the Confpiracy or Confederacy ke
not executed ; and itisheld in 19 R. 2. Brief 926. A M
fhall have a Writ of Confpiracy, altho’ they do nothing but
confpire together, and he fhall recover Damages, and they
may be alfo indited thereof. Alfo the ufual Commiffion of
Oyer and Terminer gives Power to the Commiffioners 0
enquire, &c. de omnibus coadunationibus confederation:
bus, & falfis alliganciiss and Coadunatio is 2 Uniting o
themfelves together, Confederatio is a Combination #
mongft them, and falfz alligantia is a falfe Binding each 0
the other, by Bond or Promife, to execute fome unlawfil
A&: In thefe Cafes before the unlawful A& esecuted the
Law punifhes the Coadunation, Confederacy or falfe Alliance

w0
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to the End to prevent the unlawful A&, guia (2) quands a- (s) » Intt. 48.
liquid probibertir, probibetur & 1d per quod pervenitur ad Havdr. 146.
illud : Bt affebtus punitur licet non fequatnr effectus ; and
inthefe Cafes the Common Law is a Law of Mercy, for it
revents the Malignant from doing Mifchief, and the Inno-
cent from fuffering it. Hill 33 H. 8. in the Star-chamber
a Prieft was ftigmatized with F. (1) and A. in his Forehead, () Moor g14.
and fet upon the Pillory in Cheapfide, with a written Paper,
for felfe Accufution. M. 3 & 4 Ph. & Ma. one alfo for the
like Cafe fusr Stigmaticus with F.& 4. in the Cheek, with
fuch Superfcription as is eforefaid.  Vide Proverd’ 1. Si te
Inlaverins peccatores & dimerint, Veni nobiftum ut infi-
deinnr fanguin, abfcondamus tendiculas contra infontens
& fruftra,5c. omnem pretiofusn fubftanticm ropcviens & -
plebinaus dowits uofbras fpoliis, €56. Fili wi ne ambules co-
ram eis, §5¢. - pedes enai eorume o4 iialum currunt & fefti-
nant v effundani fanguinem. And afterwards upon the
Hearing of the Cafe, and upon pregnant Proofs, the Defen-
dants were fentenced for the faid falfe Confederacy by Fine .
and Imprifonment. Nora Reader, Thefe Confederacies,
punifhable by Law, before they are executed, ought to
have four Incidents : 1. It ought to be declared by fome
mannet of Profecution, asin this Cafe it was, either by ma-
king of Bonds, or Promifcs one to the other : 2. Trought to be
malicious, as for unjuft Revenge, &¢. 3. It ought to be falfe
againft an Innocent; 4. It ought to be out of Court volunta-
rily,

I- Mich.
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William Aldred’s Cafe.

Tlliriz Aldied brought an Altion on the Cafe againk

T Foines Beaton, which began Trin. 3. Facobi. Ri,
2802. 212 Bauro, that whereas the Plaintiff, =9 Scpreid
a0 6 Fec. was feifed of an Houfe, and a Parcel of Land
in Length 31 Feet, and in Breadth = Feet and an half,nex
to the Hall and Parlour of the Plaintiff of his Houfe afore-
faid in Horlflon in the County of Norfolk in Fee; and
whereas the Def. was pofleffed of a fmall Orchard on the
Eaft Part of the faid Parcel of Land, pred’ T houes i
tiofe wmachinais & iutendens 1pfiin Willielinum de eaficuer
10 5 proficuo weffueg’ € parcell’ terre fuorun pred’ vipt
dire & deprivare, the {aid 29th Day of Sepremb’ e 6
Facoln quoddria iangnui ligimle in difto borto ipfins T loie
confirrxn & erexir, oc illvd adeo exaltavit, §c. qrod fir
hgaie dlnd, €c. tom cinma feacfllr’ & lunimaria ipfiniit
licliny aule & Caincrervm (parvia, quan oftivin iffis
Willielin anie fue predict penitoy obftupar’ fucr’, &6
pred Throras wlerws sachmans € iaalitiofe wntendns
wpfr Wil wmuluplicucr pragravare, & ipfum &
tot coiinodo,eafiviento & proficro tors meffurgi i pred
Fentvs deprivare, pred 29 dic Sepr.an. 6 fuprod gz/odd'
edificinin fio (inbis (6) 8 porais (s 1 borto fuo pred 10
prope avleid & conclave if fivs i dllicling prediet erexit®
fres & perees fios o #d.ficro n Forto dllo pofinty
il ihidei pev wcgunin teiapus coflodioty ita quod fer ;‘
s b8
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R, 005 & infalubres odores fordidorum prediet funmn & por-
gum pred Thone in aulaie & conclave prad’ ac alias par-
o5 prad Meffuagii zﬁﬁu; Willielmi pevetran’ & influens
Jern Williclnus & famuli fui, ac alie perfone inmeffuagio
o pred converfanres €& exzﬂeyg abfyue periculo infectionis
2 aula & conclavi pred ac aliis locis weffuagii pred’ conti-
ware feu reiancre non potuweruns : Frevextn cujus ideis
Villiclions totune commodum, ufis, ecfiamentuin, € frofi-
i maxime partis meffuagit fui prad’ per rorum reiinf us
sred’ totaliter perdidit € amifit ad datnnuin ipfins Williel-
i 4ol. &c. And the Defendant pleaded Not guilty, and at
he Affifes in Norfolk he was found guilty of both the faid
ufances, and Damages affeffed. And now it was moved in
prreft of Judgment, That the Building of the Houfe for
ogs was neceffary for the Suftenance of Man; and one
pught not to have fo delicate a Nofe, that he can’t bear the
mell of Hogs ; for Lex non favet delicaterum voris: But it
%as refolved, That the Altion for it is (2s this Cafe is) well
maintainable 5 for in an Houfe 4 Things are defired, habi-
40tio hominis, deleClatio inhabirantis, neceffiras luminis, &
ubritas aeris, and for Nufance done to 5 of them an A-
ition lies, fé. 1. to the Habitation of a Man, for that is the
incipal End of a Houfe. 2. For Hindrance of the Light;
r the ancient Form of an Ation on the Cafe was fignifi-
ot, fb. quod Meffuaginin borrida tenebritate obfirvatuss
it, therewith agree 7 E. 3. 50. 4. 22 H. 6. 14. (a) by
wrkbam, 11 H. 4. 47. and as to this there was a Cafe ad-
dged in the King’s Bench, Z#in. 29 EL Tho. (b) Bland ?2{?}[155!73?'-3
X N . 107,559,

ought an A&ion on the Cafe againft Thomas Mofeley, and yey. 216,
clared how that Fames Bland was feifed in Fee of an an- 1 Bulltr. 115,
ent Houfe in Netkeroufegare in the Parifh of 8. Afickaelin IC}GéH .
e County of the City of York 5 and that the faid Fames, ~*™ '3
d ali thofe whofe Eftate he had in the faid Houfe, from
ime whereof, &c. have had and have ufed to have for
em and their Tenants, for Life, Years, and at Willin the v
eft fide of the faid Houfe fevenWindows or Lights againft
Piece of Liand containing half a Rood, in the Parifh a-
refaid, adjoining to the faid Houfe, which Piece of Land
om Time whereof, was without any building, until the 28
B2y of Sepremb. anno 28 Ef. and fhewed the Length and
gcad of the faid Windows for all the Time aforefaid, by
Bkorce of which Windows the faid Fames, and all thofe
_ hofg: Eftates he had in the faid Houfe from Time where-
B, &¢. have ufed to have for them and their Tenants afore-

id divers wholefome and neceffary Eafements and Commo-
ties, by reafon of the open Air and Light, &c. And
at the faid Fames 20 Sep.an. 28 El. demiled to the Pl the
d Houfe for 3 (¢) Years; and that the Defl malicioufly in- () F N.%
2 tending 134 £

o
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Mich. 8 Jacobi Regis.

William Aldred’s Cafe.

Tliawz Aldied brought an A&ion on the Cafe againf

T lomas Beuton, which began Trin. 3. Facobi Ra.
2852. 112 Bauro, that whereas the Plaintiff, 29 Sepreul
aniw 6 Fac, was feifed of an Houfe, and a Parcel of Land
in Length 31 Feet, and in Breadth 2 Feet and an half nest
to the Hall and Parlour of the Plaintiff of his Houfe afore
faid in Harleflor in the County of Nozfolk in Fee; and
whereas the Def. was poffeffed of a fmall Orchard on the
Eaft Part of the faid Parcel of Land, pred’ T howes
tiofe machimais & iutendens ipfvue Willielnvm de cofismer
10 £ proficuo weffueg’ & parcell’ tevre fuorum pred e
dire & deprivare, the faid 29th Day of Sepremlb’ oo 6
Facobi quoddrin iengium lgmle in difto borto ipfivs Thone
conflrexir & crexir, oc illud adeo exaltavit, c. qrod for
bzaie dind, &c. tom oinmc feactr’ & lumimaria ipfiniit
helim anle & Camerervin (uervia, quam oftivis 1]t
Williehat avle fue predilt pemtvy obftuper’ frer’, & 8
pred Thowas wlierus iechmans & walitiofe vatenden
wpfiim Williehwrin wultplicic pragravare, &5 ipum @
1970 coiinsdoeafiviaeito & proficuo torzus weffuogu it préb.
fematus deprivaie, pred o9 dic Sepr. an. 6 fuprad’ quedd
edificizin fro fiubus (a8 porcis (s 1z borto fuo pred 10
proje arlrid & counclave 17 feres T llicling predilt erexity®
Joes & porces fuos o edficio i Forvo illo pofint, g
il ibideiiz fer wcgumin tcnpus cofiedivity ue quod ;w‘}:;’;

z 1




fpirr IX.  William Aldred’s Cafe.

§Jidis &3 infalnbres odores fordidorum prediet fimim & por-

g pred Thome in aulein & conclwve prad’ ac alias par-

o5 pred Meffuagii iffius Williclmi peuctran’ & influens

-l Williclins & famuls Jui, ac aliz pcrfo;_ne i ?;zeﬁ’ngz_o

wo prad’ conver|Eites & exiften’ alfgue periculo infeSonis

1 aula & conclavi pred ac aliis locts meffuegin pred’ conti-

anare fou reianere non porvertuns : Fretextn cujus idci

Williclinus torune cominoduin, ufii, ecfiamentum, € frefi-

i maxiing partis meffuagi fii prad’ per totwm termpus

sred’ totaliter perdidit & amnifit ad damnum ipfius Willicl-

i 4ol. 856 And the Defendant pleaded Not guilty, and at

he Affifes in Norfolk he was found guilty of both the faid

‘Nufances, and Damages aflefled. And now it was moved in

et of Judgment, That the Building of the Houfe for

Togs was neceffary for the Suftenance of Man; and one

ought not to have {o delicate a Nofe, that he can’t bear the

ell of Hogs 5 for Lex non favet delicatorum vonrs: But it

as refolved, That the Action for it Is (2s this Cale is) well

Imaintainable 5 for in an Houfe 4 Things are defired, babi-

Sutio hominis, deleCtatio inhabirantis, neceffiras luininis, €

E(1lubritas aeris, and for Nufance done to 3 of them an A-

ion lies, f¢. 1. to the Habitation of a Man, for that is the

incipal End of a Houfe. 2. For Hindrance of the Light,
r the ancient Form of an A&ion on the Cale was fignifi-

ot [0 guod Meffucginin borrida tencbritate obfnratunia

i, therewith agree 7 E. 3. 50, b 22 H. 6. 14. (a) by

wrkham, 11 H. 4. 27. and as to this there was a Cafe ad-

dged in the King’s Bench, T#in. 29 EL Tho. (b) Bland (["2{?]”:';73?'_3

Bbrought an A&ion on the Cale againft Thomeas Mofeley, and Yo 216,

Brleclored how that Fames Bland was {eifed in Fee of anan- 1 Buifts 115,

fcicnt Houfe in Netheronfegate in the Parith of 8. Afichaelin ‘C‘5- -

he County of the City of 27k 5 and that the {aid Zames, ude. 18

Rand oll thole whofe Eftate he had in the faid Houfe, from

gl me whereof, &c. have had and have ufed to have for

Bithem and their Tenants, for Life, Years, and at Will in the v

etk fide of the faid Houle fevenWindows or Lights againft

B Piece of Land containing half 2 Rood; in the Parifh a-

goreid, adjoining to the faid Houfe, which Piece of Land

o Time whereof, was without any building, until the 28

B2y of Sepremb. anno 28 El. and fhewed the Length and

gpread of the faid Windows for all the Time aforefaid, by

Borce of which Windows the faid Fames, and all thofc

g¥holc Eftates he had in the faid Houfe from Time where-

@' &c. have ufed to have for them and their Tenants afore-

-_l“.}; divers wholefome and neceffary Eafements and Commo-

fi'es, by reafon of the open Air and Light, &c. And

g8t the {aid Fames 20 Scp.an. 28 £l demiled to the Pl the

id Houfs for 3 (¢) Years; and that the Defl malicioufly in- (¢; F N.B

12 sending 8 &

v
[}
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William Aldred’s Cafe.  Partl),

terding to deprive him of the faid Eafements, & obftury,
Deffuagiume pred’ borrida tenebritate, &c. 20 Nov. am.yy

, El1z. had ere&ted a new (¢) Building on the {iid Piece of

Land, {onear, €. that the faid 7 Windows were ftoppe)
whereby the PL loft the faid Eafements, €5c. Er masxyy
pars McfJuagn predilt horiida tencbritate obfturata fyy,
¢c. In the Bar of which A&ion the Defendant pleaded,
quod “ufra pradill civitatems Ebor talis habetur, &5 o m
zempore cmus contrart menmeria won exifli, Fabebatuy gy,
fuetndo, videl't, quod i quis babuerit feneftras & vifim o
ecfdem verfus terrame viciar fu, vicinuy ille vifiin g
Jeacftraruia obftrucie fuper tesrain dlam folebat & poff,
Jient el viderit fibtexpedire. By Force of which Cufton
he juitined the Stopping of the faid Windows; and upn
that the Pl demurred in Law ; and it was adjudged by Si
CHr. 1177y Ch. Juftice, and the whole Court of K.'s Bench,
Thart the Bar was infufficient in Law (%) to bar the Plof
his Altion, for two Reafons: 1 When a Man has a lawfd
Eafement or Profit, by Prefcription from Time whereof, &6,
another Cuftom which is alfo from Time whercof, £, can't
take it away, for the one Cuftom is as ancient as the other:
As if one has a Way over the Land of 4. to his Treehdd
by Prefeription from Time whereof, &¢. 4. can’t alledges
Prefeription or Cuftom to flop the faid Way. 2. Irmaybe
that before Time of Memory, the Owner of the {aid Diece
of Land has granted to the Owner of the faid Houfe to hne
the faid Windows, without any fopping of them, and fothe
Prefcription may have a lawful Beginning : And 7/ Ch
Tuftice then faid, That for ftopping as well of the whele
forue Air ¢) as of Light an A&ion lies, and Damages fhal
be recovered for them, for both are neceflary, for it isfud,
& eftitur anra et erea 5 and the faid Words Jorride ten-
Liciate, &c. are fignificant, and imply the Benefit of the

7,2 R. 1.1 Lighe. But he faid, That for #) profpe@, which isa Mar

ter only of Dehght, and not of Neceflity, no Altion hes for
flopping thereot, and yet it is a great Commendation of
Houfe 1f it has a long and large Profpe, zzde diciinr, Lok
deiur)re dviens  longos qui frofpucir agros. But'i}lc
Law don't gne an Aétion for fuch Things of Delight
And Swoinen fays, Froefioft. 11. 1. Dulce lruwen o
& delellobile oculis <idere filow. Er clua (vt ‘Pl
clus 12 Conv. 3. Sap. wefert) Rov Al wpum wrad
gy qud of aria 2 weffondeber lpcenr 5 qin !
it vainya Duce tenghras mon evheprefert 2 and if e
Swopping of the wholefome Air, &c. gives Caufe of Al
on, 7 fortior: an A&ion lies 1 the Cafe at Ba, I

infelling and corrupting the Air, And the Building?
g




part IX.  William Aldred’s Cafe. 59

s (4) Lime-kiln is good and profitable, but if it be built o (5)2 Rol. 141,
near an Houfe, that when it burns the Smokc thereof fo
enters into the Houfe, fo that none can dwell there, an A-
@ion lies for it. So if a Man has a Watercourfe running in a
Ditch from the River to his Houfe, for his neceffary Ufe;
ifa*Gloverfets upa ) Lime-pit for Calve-skins,andSheep- # p,jm 5.,
skins, fo near the faid Watercourfe, that the Corruption of (3)2 Rol, 141,
the Lime-pit has corrupted it, for which caufe his Tenants < 300 wur
Jeave the faid Houfe, an Ation on the Cafe lies for it, as it ¢ Cate 123.
isadjudged in 13 (¢) H. 7. 26. J. and this fands with the ., A, s
' Rule of Law and Reafon, f¢. Probibetur ne quis faciar in Pam 536,
Juo quod mocere pgﬁt alieno : Et fic (d) urere tuo ur alie- . 4)alm, 536.
w201 ledas. Vide in the Book of Entries Tit. Nufnuce

406. b he who has a feveral Pifcary in a Water {fiall

have an Action on the Cale againft him who ereéts a (¢) 1) 2 Rl 141,
Dyhoule, ac fiinos, feditates, € alia fordida extra domuin **™ 536.
pred’ decurrventia in piftariam pred’ decurreve fecir, per

quod idem proficuum pifiarie fue pred toraliver amifir, &c.

And there is another Precedent againft a Dyer, &¢. qued i-

dein Henricus 1.2 raanfione fiia pred’ ol metunr infelticuis per

horridum fetorem fumi feditaris, & aliorum fordidorum, &5c.

fer mognum ternpus movari non andebar. So inthe Cale at

Bar, foralmuch as the Declaration is, That the Defendant

malicioufly intending to deprive the Plaintiff of the Ufe and

Profit of his Houfe, ereCted a (f) Swine Sty, ram profe

anlamn & conclave ipfins Will'i, ac fues & forcos fuos in edi- (7)2 Rel 1,
ficio illo pofusit, € 1l ibid per magnum tempus cvftodrv, ,',;‘l‘r'n ”‘6-

1t6 quod fetidi & infulubres odores fordidoruie pred’ fuwin 0

& porcorum pred’ Thome in aulam, &c. penerrair’ & in-

Jueid idern Willus ac fomuli fui, c. in mefuag predift
- comerfuntes exiften’ abfy; periculo infeionis in anla, €.

tatinnare fen remancre mon potierunt, pretexty cujus i-

dewe Will' totums commoduin, §5¢. maxime partis pred inel
fiiag’ per totum tempus pred’ rotaliter perdidit. To which

Declaration the Defendant pleaded Not guilty, and was
found guilty of the Matter in the Declaration: Tt was =d-
judged that the Plaintiff fhould recover,

13 ' iﬂﬂclz.
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Parrly,

Mich. 8 Jacobi.

In Camera Stellata.

John Lamb’s Cafe.

Okiz Lamk ProQor of the Ecclefiaftical Court exhibir
ed a Billin the Star-Chamber againft Williame Marche,
Rob. Harrifon, and many others of the Town of Noithaup-
1o, and againft Skuchurgh and others, for publithing two
Libels. It wasrefolved, That every one who fhall be con
vi¢ted in the faid Cafe, either ought to be a Contriver of
the Libel, or a procurer of the Contriving of it, or a mal
cious Publifher of it, knowing it to be a Libel 5 for if o
reads a Libel, that is no Publication of it ; or if he hears it
read, it is no Publication of it, for before he reads or heas
it, he can’t know it to bea Libel, or if he hears or reads
ir, and laughs at it, it is no Publication of it 5 but if after
he has read or heard it, he repeats it, or any Part of itin
;the Hearing of others, or after that he knows it to be 4

Libel, he teads it to others, that is an unlawful Pub- |

Yiczdon of it; or if he writesa Copy of it, and doesnot |
publith it to others, it is no Publication of the Libel;
for every one who flall be conviCted ought to beComii
ver, Procurcr or Publifher of it, knowing it to be a Libel
But it is great Evidence that he publifhed if, when he
knowing itto be a Libel, writcsa Copy of it 5 unlefs after-
wards he can prove that he.deliver'd it to a Magiftrate 10
examine §; for then the A& fubfequent explains his
Intention precedent, ide Reader, Brall. ik, 5. trgﬁ- !-’v;
crom




L parr IX.  John Lamb’s Cafe

| Corona cap. 36.J0. 155, Fiat autent injuria, cuns quis pug-
oo percuffus fuerit, verberarus, vulnerarus feu fuftibus ci
| fus 5 veruit exiams COUTL €1 convirinime Aitum fuerit 5 vel de 6’(;

fabtum carmen fatsofuin. ’

14 Trin.

6o



PartI}:

Trin. 10 Jacobi Regis.

Robert Bradthaw’s Cafe.

Cr. Jac. 304 Ob:2 Salmond brought an A&ion of Covenant againft R
Hob. 115, J bert Bradfpeaw inthe King’s Bench, which began Hil
Dodi,pt 61 § Fac. Regis 7ot. 520. and declared that Bradfbaw by bis
Indenture 5 Aug. anio 7 Fac. Regis, demifed to the fif

Fol:z Saltizond divers Lands and Tenements in Stanford, i

the County of Zeicefter for fix Years, if Rotert Reyns, Sn

and Heir apparent of Nicholas Reyns fhould fo long live;

and covenanted by the fame Indenture with Salmond, Tha

the faid Bradfbaw then had full Power and lawful Authority

1o demife the Premiffes according to the Form and Efiet

of the fzid Indenture. Salmond for Breach of the faid Co-

venant in Faé faid, That Bredfhaw at the Time ofthe

Making of the faid Indenture, had not full Power and law

ful Authority to demife the Premiffes, according to the

Form and Effe of the faid Indenture, & fic pred Robu
conveitionen (iait pradict cum eodem Johan® in bec porte

non teinit, fid il penitus infregit & illan, €c. to the

Damages of Stlwoind 2001, Bradpaw pleaded, That afer

the Making of the {aid Indenture, there was a Concord be

twixt him and Selmond, That Bradfpaw fhould pay to i

zzond in full Satisfa&ion and Difcharge of the faid Covenar

and of all other Covenants in the faid Indenture 12 /. which

Sum Bradfbeze paid, and Salmond accepred accordingly:

Suimorzd denied the Concord upon which they were atlf

fue, and found for the Plaintiff, and Damages affeffed 133

7 5. 8 4. and Cofts, &c. whereupon Salmond had Judgm. for

Damages and Cofls i 700 to 145 L. 75. 8 4. upon which

Tudgment Bradfhaww brought a Writ of Error in Critt

2Rl Rep, 72 Staccerii, and affigned two Errors for the In uf-
tio, Ll ficiency of the Declaration; one that the Plainiff
Saimond had not averred, that Robert Reyns was alive hﬂf

the
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the Time of the Beginning of the faid Leafe, nor at the

Time of the A&tion brought 5 & non allocarur; for the

Covenant refers to the Time of the Leafc made, and then

be Reyns alive or dead the A&ion lies; for if he be dead

before the Leafe, then the Leafe is abfolute, and if he died

ofter the Leafe, and before the A&ion brought, yet the

Adtion lies, and Confideration fhall be had thereof in Da-

mages. The other Error which was affigned was, That

\ slwond in his Declaration had not fhewed what Perfon

khad Right, Title, Eftate or Intereft in the Lands and Te-

| pements demifed at the Time of the Making of the faid

Indenture, by which it might appear to the Court, that

| Bradpaw had not full Power and lawful Authority to de-

 mife the Premiiles, and fo enable himfelf to an Aéion,

'and to charge the Defendant to anfwer him Damages for

 the Breach of the faid Covenant. But upon Conference

.and Debate amongft the Juftices, it was refolved, Thatthe

i AMignment of the Breach of Covenant was good, for he Tac. 304]
| has followed the Words of the Covenant uegative, and it lies 350, " 3%
more properly in the Knowledge of the Leflor what Eftate Dogrin pl6s.
he himfelf has in the Land which he demifes, than the ?ﬁbﬁ‘ﬁg"g 12’-
Leffee who is a Stranger to it; and therefore the Defén- ¢y, Jac gp a2
dunt ought to fhew what Eftate he had in the Land at the Yelv. 228.
Time of the Demife made, by which it might appear to

the Coutt, that he had full Power and lawful Authority to

demife it.  Nota this Point adjudged by both Courts.

) LY])(:"




Cro. Jac. 279..

Parr Iy

Special Verdict ar a Seffions
of Goal-delivery for Newgate
Decemb. §. Anno 8§ Jacobi
Regs. ‘

Mackalley's Cafein killing a Serjeant of Londo,

AD feffion’ gaolz deliberationis de Newgate, tent’ proci
vitate London, 2pud Iuffice Pall in the Dlo WHaly,
in paroch’ fan&’ Scpulchri extra Newgate in fuburbiis diftz
civitatis, die Mercur’ quinto die Decembris annis regni do
mini Jacobi Dei gratia Angliz, Francie, & Hiberniz Reg,
fidei defenfor’, o&tavo, & Scotiz 44. coram Willieln Craus
milit’, Major’ civitat’ pred’, 7 hosiea Fleming milit’, capia
Juftic’ di&i domini Regis ad plac’ coram ipfo Rege tenend
affign’, Georgio Snigg milit’ uno Baron’ Scaccarii didti &
mini Regis, Fobanne Croke milit'; uno Juftic’ diéti domin
Regis ad plac coram ipfo Rege tenend’ affign’ T homa Foftr
milit', uno Juftic’ dicti domini Regis de Banco, Edzard
Browly milit', altero Baron’ di€ti domini Regis Scaccart
fui pred’, Foaune Sotherton, altero Baronum Scaccatii i
prad’, Heizrico Monutegue milit’ Recordatore it civit fue
London, ac aliis fociis fuis, Juftic’ dii domini Regis, pet
literas patent’ ipfius domini Regis, cis & al’ & aliquib qua
or vel pluribus eorum inde confcét, ad inquirend’ per facrum
proborum & iegalium hominum de civit’ Lond. tam infra
Lertat’ quam extra, per quos rei veritas melius fciri poter
de quibufcung; proditionibus, mifprifionibus, proditionum
infurre@tionibus, rebellionibus, ac de quibufcung; murdri
feloniis, homicidiis, interfeGionibus, burglariis, & al'mak
faltis, offenfis, & injuriis quibufcung; intra civitat’ pm’dlfz
commifl. in literis patent’ prad’ fpecificat, ac ad caden

proditiones & 1lia pramifit fecundum legem & confuetudi
Fuy




parr IX. Mackalley's Cafe in Lilling, &c.
regoi domini Regis Angliz, audiend’ & terminand, necnon
uftic’ ipfius domini Reg,ls ad gaolam prad’ de prifon’ in ea
cxiften’ deliberand’ affign’ per facramentum Radulphi Ed-
mundi, Leonardi Harwood, Joh. Froft, Edw. Davies, Joh.
Lyffant, Francifci Barton, Edw. Parnell, Tho. Hyet, Hen.
Kent, Edw. Motley, Humfrid’ Lee, Rich. Weftcot, Williel,
Fairbrother, Edw. Fawcet, & Tho. Smith, proborum &
legalium hominum civitat’ preed’ extitit praefentat’, qd’ ubi
die Sabbat’ 17 die Novembris, anno regni domini noftri Ja-
cobi Dei gratia Angliz, Franciz, & Hiberniz Regis, fidei
defenforis, &c. 8. & Scotiz 44. in cur’ dicti domini Regis
coram Rich. Pyot Aldermano, adtunc & adhuc uno Vice.
com’ civitat’ London preed’ in computator’ fuo fcituat’ in Pa-
rochia S. Michaelis in Woodftreet London pred’ fecundum
confuetudinem civitat’ praed’ tunc tent’, quidam Rob. Rad-
ford levafll quandam querel’ de plac’ debiti, fuper demand’
quingent’ libr’, verfus quendam Joh. Murray de Londun ar-
migerum, cujus guidem querel’ tenor fequitur in hxc verba,
{il, Joh. Murray armiger fummon’ verfus Rob. Radford
Salter in plac’ debiti fuper demand’ quingent’libr’:  Ac fu-
perinde pred’ Rob. Radford tunc & ibidem petiit procel~
funi verfus dictum Joh. Murray fecundum confuetudinem
cvitat’ preed’ ferviend’: Super quo ad petitionem ejufdem
Rob. Radford taliter in eadem cur’ proceflum fuit qd” prad’
Rich. Pyot, tunc & adbuc unusVicecomit’ civitat’ pred” cui-
dam Rich. Fells, adtunc uno fervient’ ad clav’ dié&t’ Vice-
§ com’, ac miniftro cur’ prad’, ore tenus, fecundum confuetudi-
B nem civitat’ predi@ pracepit, quod ipfe idem fervien’ ad
# clav’ pred’ Joh, Muarray per corpus fuum caperet & arre-
flaret fi invent’ foret infra libertat’ civitat' predi&’, ita quod
B haberet corpus praf. Johan. Murray ad proxim’ cur’ diét
fdomini Regis apud Guildhald’ civitat’ pred fcituat’ in Pa-
f rochia S. Laurentii in veteri Judaifmo in Ward’ de Cheape
j London prad’ die Mercur’ 21. die di&ti menfis Novembris,
fannis 8 & 44. ?rxd’ tenend’, ad refpond’ pref. Rob. Radf rd
fin plac’ querel’ fuz praed’: Virtute cujus preecepti idem Rich.
REellscundem Joh. Murray poftea, fcil’, decimo oftavo die
gditti menfis Novembris, annis regni diéti domini Regis nunc
oftavo & quadragef. quarto fupradi€t’ inter horas quintam &
ffextam poft merid’ejufd’ diei, apud Lond. pred’y videl, in
BParoch’ S. Martini Bowyer Rowe, in Ward’ de Farringd’ infra
MLondon preed’, in communi alta Regia via ibid’ per c?rpus
' uum
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Mackalley's Cafe iz killing Parr Iy,
fuum cepit & arreftavit, ac fub cuftodia fua tunc & ibiden
habuit ; ipfog; Joh. Murray fic fub cuftod’ di€ti Rich. Fely
virtute pracepti pred’ tunc & ibidem ut prafertur exifter,
ita tunc & ibidem acciderit, quod idem Joh. Murray nuper
de London armiger, al’ di&’ Joh. Murry nuper de Londo
armiger, quidam Joh. Mackall nuper de London Yeoma,
alias dictus Joh. Mackalley nuper de London Yeoman, qui
dam Joh. Engles nuper de London Yeoman, al’ di&' Joh,
Engjifh nuper de London Yeoman, & quidam Archibald
Miller nup’ de Lond. Yeoman timorem Dei pra oculis fiis
non habentes, fed inftigatione dizbolica moti & fedudt’ vik
armis, videlicet, gladifs, &c. ea intentione ad ipfum Joh,
Murray ab arreftatione pred’ tunc & ibidem refeuffand in
& fuper przd’ Rich. Fells tunc & ibidem infult’ & affraiam
fecer’; in qua quidem affraia pred’ Joh. Mackall alias dich
Joh. Mackalley, cum quodam gladio, Anglice vocat’ a iz -
pier, de ferro & chalibe extrall’, valoris duodecim den,
quam ipfe idem Joh. Mackall, alias di€tus Joh. Mackalley,
in manu fua dextra tunc & ibidem habuit & tenuit, eundem
Rich. Fells, in & fuper finiftram patrem corporis fubter fin:
flram fcapul’, Anglice the left Shoulder 1Blade, ejulden
Richardi, fclonice, voluntarie, & ex malitia fua pracogitr,
tunc & ibidem percuffit & inforavit, Anglice thauft in dn
eidem Rich. Fells adrunc & ibidem cum gladio pred’ voca!
a iiapier, in & fuper finiftram partem corporis, fubter fin
ftram feapul’ prad’, Anglice the left Dhoulver Alave afo
fald, unam plagam & vulnus mortale longitud’ dimid’ unis
pollic’, latitudin’ dimid’ unius pollic’ & profunditar’ fes
pollic’ de qua quidem plaga & vulnere mortal’ prad pre-
diftus Rich. Fell adtunc & ibidem, fcil’, in Parochia & Ward
ultime prad’, inflanter obiit. Et ulterius jur’ prad’ prafer
tant quod przd’ Joh. Murriy nuper de London armig,
alies ditus Joh. Murry nuper de London armig’, pradé
Joh. Engles nuper de London Yeoman, alias ditus Johan
Englifh nuper de London Yeoman, & pred’ Archibald Mi
ler nuper de London Yeoman, dicto decimo oétavo dic Ne
vembris 2onis oftavo & quadragefimo quarto fupradittis, i
ter horas pradiftas, in Parochia, Ward’ & loco ultim’ prad
felonice, voluntarie, & ex malitia fua precogitat’ fuer p
fentes, pugnantes, procurantes, przcipient’, abettant’, confor
tant’, & auxiliant’ pred’ Johannem Mackall nuper de Lond
Yeoman, alias di€tum Joh. Mackalley nuper de Lond. Yer
man, ad pred’ Richardum Fells modo & forma Pmd;img‘

cien
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gciend’ & murdrand’. Et fic jurator’ pred’ dicunt quod pree-
&ittis Joh. Mackall nuper de London Yeoman, alias di&¥’
Joh. Mackalley nuper de London Yeoman, Joh. Murray
nuper de London armiger, alias di¢tus Joh. Murry nuper de
Tondon armig’, Joh. Engles nuper de London Yeoman, alias

. di@tus Joh. Englith nuper de London Yeoman, & Archibald’

Miller nuper de London Yeoman, prad’ Rich. Fells apud
London Pra:d', {ciltcet, in Parochia & Ward' ultime pradiét’
felonice, voluntarie, & ex malitia fua precogitat’, modo &
forma pred’ interfecet’ & murdraver’, contra pacem didi
Domini Regis nunc coron’ & dignirat’ fuas, &e. Et fuper hoc
od iftam eandem feffion’, coram praf. Jugic', pred’ Joh. Mur-
12y, al’ Murry, Joh. M.ackall, alias Mackalley, Joh. Engles,
glias Englifh, & Archibald’ Miller in cuftod’ Rich. Pyot ac
Francifci Jones Vicecom’ civitat’ pred’ in gaolz de Newgate
prad’ exiften’, ad barram ibidem duét’ in propr’ perfon’ fuis
vener', & feparatim allocuti qualiter fe vellent de fclon’ &
murdro pred’ acquietari, quilibet eorum pro feipfo fepara-
tim dixit, quod ipfe non fuit inde culpabil, & inde de bono
& malo feparatim fe pofuer’ fuper patriam, & Rich. Lang-
ley armig’, qui pro Domino Rege in hac parte fequitur, fi-
militer, &c. ideo immediate ven’ inde jurata : Etjurator’ ju-
rat' illius per pred’ Vicecom’ civitat’ pred’ ad hoc impannel-
tat’ exad’, fcil’, Willi'us Morgan, Tho. Dalbit, Tho. Evans,
Tho. Aftin, Salomon Green, Will. Chewne, Will. Ellill,
Metcalf Allington, Joh. Drake, Will. Taylor, Owinus Davies,
& Tho. Damport vener’, qui ad veritat’ de & fuper premiffl
dicend’ elei, triati, & jurat’ dicunt fuper facram’ fuum quod
civitas London eft, &, a toto tempore cujus contrarii memor®
hominum non exiftit, fuit antiqua civitas, quodq; infra civi-
tat’ prad’, a toto tempore praed’ fuit cur’ de record’ tent’ in

g computator’, fcituat’ in Parochia 8. Michaelis in Woodftreet
§ pred’, coram uno Vicecom’ civitat’ pred’ pro tempore exi-
¥ ften’; quodq; infra civitat’ preed’ talis habetur & a toro tem-
¥ por’ fupradict’ habebat’ confuetud’, quod in preed’ cur’ omnes
B & fingul perfonz, a toto tempore fupradi&’ ufe fuer’ levare
# querel de placit’ debiti, attingent’ ad quamcunque fummam,
§ verlus aliquam perfon’ quamcunque, & caufare eafdem que-
§ rcl'intrari in libro Janitor’ computator’ pradi&t’s ac quod
B 2 toto tempore predifl’, fuit & eft Janitor computator’
E predict, qui quidem Janitor computator’ predi&t’ pre tem-
8 pore exiften’, a toto tempore praedict’ fuit & eft officiar’
8 diti unius Vicecom’ civitat’ prediét’, ad intrand’ querel’

2 in
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in forma prad’ levat’ in libro Janitor’ computator’ praed” verfy
quamcung; perfosiam, ad feGam cujuﬁ:upq; perfonz, in o
debiti attmgen ad quamcung; fummg.x.n, in quodam brevi &
fammario modn 5 ac qd’ querel’ praed’ in libro Junitor pred
intrat’, a toto tempore pred’, confueverunt transferri & intra-
ri de recordo in rotul’ cur’ pred’in debita legis forma, infra
tempus rationabile & conveniens, poft intrationem earund’
- in libro jznitor’ prad’; ac quod infra civitatem prad’ tali
habetur & per totum tempus prad’ habebatur confuetud,
quod aliqua perfona exiften’ fervien ad clav’ dicti Vicecom
ac minifter cur pred’, ad requifitionem partis hujufmodi
uerel’ fic levant , ex offic’ ufz fuerit, poft intrac’ hujufmodi
querel’ in libro Janiror’ prad’, tam ante intrac’ hujufmodi
querel’ in rotulo cur’ pred’, quam poft hujufinodi intrac'in
rotulo cur’ pred capere & arreflare per corpus fuum aliquam
hujufmodi perfon’ verfus quam talis querel levata fuit, ol
refpondund’hujufmod’perfonz quer'in pl'pred’, ablg; aliquoal
pracepto ore tenus, vel aliter, tali fervien’ ad clav’ ac mini-
ftro cur’ pred’ in ea parte dired’, five dirigend’. Ac jur’ prad’
ulterius dicunt fuper facramentum fuum prad’, quod pred
die Sabbati decim’ feptim’ die Novembris anno Domint mi-
lefimo {excentefimo decimo, prd’ Rob. Radford civis Lond.
requifivit preef. Rich. Fells, tunc un’ fervien’ad clav’ didt
" Rich. Pyot adtunc unius Vicecom' civitat’ pred’, quod iple
idem Rich. Fells caufarer levari querel’ de debito quingent
lib?’ in computator’ prad’, ad fetam pred” Rob. Radiord
verfus pred’ Joh. Murray armig’, & fuperinde arrcftaret prz-
fatum Johan. Murray ad refpondend’ pref. Rob. Radfordin
querel przd’, dictuiq; Richardus Fells fuperinde ivit ad dief
compurater’ in parochia §. Michael’in Woodftreet prad, &
ibidem di&to 17 die Novembris, an’ oftavo & 44. prad, le-
vari caufavit querel’ de debito quingent’ libr’ verfus pref
Jon. Murray ad feftam prad’ Rob. Radford ; quz quidem
querel adrunc intrat’ fuit in libro Janitor’ computator pred,
Anglice 1t the Poter’s 1500k of the CTomnter aforchad,
prout in talibus cafubus ufuale exiftit, ac fecund® confuetud
przd’, in hac verba, fl. J. Murray Efq; verl. Rob. Radford
Suler debt CCCCC. 1. pl Flectftreet per Fells fervien: Que
quid’ querel’ poftea intrar’ fuit de record’ in rot’ cur’ comr
putar’ pred’, in hiis verbus, fll Sabbati 17 die Novembris
ann’ regni Jacobi Regis Angl’, Franc', & Hibern’, 8. S
tizque 44. Johan. Murray armig’ S. verfus Rob. Radford
Salter in placito debiti fuper demand” s00. 1. pleg’ de pro:
fequena
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fequend’ Johan. Iileat & Rich. §treat per Fells fervien’, &c-
Sed jurator’ preed ﬁ’lper i:acranzm fuum dicunt, quod intrac’
rzd in rotulo cur pred’ fa&t fujt die Lune decimo nono
dic Novemb. annis oftavo & quadragefimo quarto praed’, &
son antea, quodque dictus Rich. Fells die Solis dicto decimo
oftavo die Novembris, cum tribus al’ offic’ in ejus ccet’, An-
glice i his Company, manebat circa portum vecat’ Lud-
otc infra libertat’ civitat’ London pred’, ad arreftand’ vir-
tute querel’ prad’ pred’ Johan. Murray cum praterieret, &

oftea quando x_dem_ Joh. Murray, inter horas quintam &
chm poft merid’ ejuldem decimi oftavi diei Novembris,
qmbulabat & tranfibat per & trans Ludgate prad’, in com-
muni alta via Regia, cum fex al’ perfon’ in ejus ceetu (diis
al perfon’ armat’ exiften’) di€tus Rich, Fells adtunc exiften”
un’ fervien’ ad clav’ dicti Rich. Pyot adtunc un’ Vicecom’
civit’ Prxd’juratus & cognitus, ac minifter cur’ preed’, prope
Ludgate in dicta communi alta via Regia, in przd’ parochia
$, Martini Bowyer Rowe, in prad’ Ward’ de Farringdon in-
fra London prd’, ven’ ad dictum Joh. Murray, & ipfum
Job. adtunc & ibidem infra brachia ipfius Rich. virtute pra-
mifforum cepit & tenuit, & eidem Joh. Murray, prout in,
Anglican” verbis fequit’, inflanter dixit, J, feipfum Rich.
Pells innuendo, Jrreff pou, diCum Joh. Murray innuendo,
inthe ing's Name, at the Quit of Pafter Ravfcg?, dics
tum Rob. Radford in quercl” pred’ nominat’ innuend’; fed
iidem jurator’ dicunt, quod prad’ Rich. Fells tempore arre-
fationis preed’ non oftendebar eidem Joh. Murray aliquod
warrant’ aut clavam fuam, Anglice bis Mace, fed dic’, quod
ped’ Rich, Fells adtunc geflit & habuit ad dorfum ipfius

pred’ qui vener” in ceet’di€ti Rich. Fells aliqua tels, Anglice
@eapons, adtunc habuer': Et pred’ Joh. Murray circum-
fpiciens circa fe ac lutans, Anglice firiving, cum di€t’ Ric’
Fells, adtunc & ibidem dixit hiis perfon” qui in ceet’ ipfius
Joh. Murray ven’, prout in Anglican’ verbis fequit’, viz.
uaw, D2aly, Wogues, fuper quo pred’ Johan, Mackall al’
Mackalley, & Johan. Engles al’ Englifh, adtunc & ibidem
exiffen’ in ccet’, Anglice the Conpany, dit’ Johan. Murray,
gad fuos, Anglice their Rapicrs, traxer), diftifqs Ric’ Fells
& Joh. Murray fuper terr’ proftrat’ exifter’, & codem Ric’
Fellsfuprajacent’, Angl’ Iping uppcrmotf, di€tus Joh. Mackall
ol Mackalley,cum glad’ fuo extraét’, Angl' his Bapter 2w,
i i Ric’ Fells adtunc & ibidem cucurrit, ad pred’ Joh.
Murray ab arreftatione pred’ recuffand’, & cum glad’ fuo
12diEt R, Fells percuffit & inforavit,dans eid R, Fells in& fup’

fini-

t
|
|
i

Rich. Fells clav’ fua’, Anglice his Pace; ac quod null’ offic’,
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Giniftram partem corporis, fubter finiftram fcapul’, An ﬁce
the lf Dhoutder Wlade, ipfius Ric’Fells plagam & vy
mortale in inditamento pred’ mestionat’, de quo vulper
idem Ric Fells adtunc & ibidem, {cil’, in parochia, & Warg
uitim’ pred’ inftanter obiit. Et ulterius jurator’ preed’ dicun
quod wempore interfetionis pred’ Ric’ Fells modo & form,
pred, iidem Johan' Murray, & Johan' Engles, aliasEngliﬂ],
fuer’ prefent’ & auxiliant’ eidem Joh’ Mackall, alias Mac}.
alley, ad ipfum Ric’ Fells modo & forma prad’ interficiend
fed utrum fuper tota mater’ pred’ per jurator’ pred’ in form
prad compert, interfeftio pred’ difti Ric' Fells in forms
pred perperrat’ & fa&’ fit murdrum necne, jurator’ prad ig.
norant, & inde petunt advifament’ juftic’ & cur’ hic; & ﬁfuper
tor2 mater’ preed’ videbitur juftic’ & cur’ hic, quod pred i
terfetio dicti Ric’ Fells fit murdrum, tunc jurator’ prad
dicunt fuper facram’ fuum pred’, quod przd’ Johan” Murny,
Johan' Mackalley, & Johan' Engles, funt culpabiles, & quili
bet eorum eft culpabil’ de murdro prad’ Ric’ Fells, modo&
forma prout per inditament’ prad’ verfus eos fupponitue,
E: quod ipfi temrore murdri praed’ in forma pred’ commifl
nul’ habuer’ bon’ feu cattal’ terr’ aut tenementa, ad notic' jur
pred’s & fi fuper tota mater’ pred’ inform’ pred’ compt' vi
debit’ juftic’ & cur’ hic, quod pred’ interfetio prad’ Ri’
Fells in forma prad’ perpetrat’ non fit murdrum, tuncju
pred’ dicunt fuper facram’ fuum pred’, quod prad’ Johu'
Murray, Johan"Mackall, & Johan’ Engles, non funt culpabif,
nec eorum aliquis eft culpabil’ de murdro pred’ Ric’ Fell,
prout ipfi allegaver’ nec ea occafion’ unquam fe retraxer’, it
eorum aliquis fe retrax’; & fi fuper tota mater’ pradi& pu
jurator’ pradi’ in forma predi’ compert’ videbitu
juftic’ & cur’ hic, quod interfeltio pradict’ diti Ric' Fell,
in forma pred’ fadt’, fit felon” & homicid’, tunc jurator prad
dicunt fuper facramentum fuum prad’ quod prad’ J. Murny,
Johan' Mackall, & Johan' Engles, funt culpabiles, & quiibet
eorum eft culpabilis, de felon’ & homicid' pred’, & quod i
fi null’ habent bona nec catall’ terr’ aut tenementa. Et ik
terius jurator’ pred’ dicunt fuper facramentum foum prad
qued prad’ Archibald’ Miller in di€o indi@amento nominst
de felon” & murdro predi@® non eft culpabil’, necea o
fione unquam {e retraxit: Ideo confideratum eft pet
curiem, quod predict’ Archibald’ Miller eat inde quictus
fine dic, &c. Et quia curia hic de judicio fuo de & fuper

premiflis concerncntibus prediGtum Johannem Murr?)',
0"
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ohannem Mackall, & Johannem Engles, reddendo, non-
¢ qum advifar’, ideo dies inde dat’ eft prafat’ Johan” Murray
§ Tohanni Mackall, & Johanni Engles ufque proxim’ Seffion”
§ guole deliberationis pradift’ pro civirat’ praedit’ tenend’, fub
§ cuftod’ prefat’ Vicec interim commifl: lalvo cuftodiend’, de
§ judicio fuo inde audiendo, &e. Er quia Juftic’ prediét’ inde
B nondum, &

K P ﬂfc /.7,
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Mackalley's Cafe, in Killing of a Serjeant

London.

BY the King’s Command all the IJudges of Eugland were |
ordered to meet together to refolve what the Law wa,
upon the faid Record; and accordingly all the Judges
England, and Barons of the Exchequer met together the
Beginning of Hillary-Term now laft paft, and heard Cour
fel learned upon this fpecial Verdi&, as well of the Prifor
ers, as of the King; that is to fuy, Serjeanr Harris the
younger, Authony Dist and Randall Creave of Counfel with
the Prifoners ; and Telverzon, Walters and Coventry for the
King. And the Matter was very well argued by Counkl
on both Sides at two feveral Days in the fame Term ; ad
diverfe Exceptions were taken to the Indi@tment, and tothe
Verdiét alfo.  Firft, againft the Indi@ment five Exception
were moved. 1. Becaufe it appears, That the Arreftws
tortious, and by Confeq. the Killing of the Serjeant cald
not be Murder, but Manflaughter, and they argued thatthe
Arreftalledged in the Indi¢tment was tortious, becaufeit
was made in the Night, thatisto fay, 18 diews Nov. iner
boras quintam & fextaire poft meridien, which appearst
the Court to be in the Night, and the Night is a Time f
reft and repofe, and not toarreft any by his Body, for ther
of would enfue {as in hoc cafis accidit) Bloodfhed ; ot
the Officer and Minifter of Juftice can’t have fu
Affiftance , nor can_the Peace be fo well kept in tht
Night, that is to fay, iz temebris, as in the Day, B
agerta luce : And the Prifoner can’t know the O
ficer or Minifter of Juftice in the Night; nor @
the Prifoncr fo foon find Sureties for his Appennn®
0
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in the Night, and thercby avoid his Imprifonment, as he
may in the Day: And they cited 11 H. 7.'5. 4. that the Lord
fhail not diftrain for his Rent or Services in the (2) Night. (s) 1 Rol. 7,
But it was anfwer'd by the Counfel with the K. and in the !ifz. Avowry
End refolved by all the Judges and Barons of the Exchegq. ’x’i?'di&
that the Arreft (5) in the (c) Night is lawful, as well at the Dogt. s Stad.
Sute of 2 Subject as at the K.’s Sute ; for the Officer or Minj- 75- 2. :
fier of Juftice ought to arreft him when he can find him 3 ;’“L:OL" 1322,
for otherwife perhaps he will never arreft him, (gu/4 (4) qut M‘lbér\i{-z'caﬂ,
wale agit 0dit lucems 5 and if the Officer daes not arreft him 4) Cr Tac.2 50,
when he finds him, and may arreft him, the PI. fhall have {f;gf‘;p;”flm.
gn AQion upon his Cafe, and recover all his Lofs in Dama- at o
ges; and it is like the Cale of diftrefs for Damage (¢) Fea- (¢ Owen g5,
fant, for which one may diftrain in the Night; for otherwife %e)) b “"t.” -b.
pechaps he will never diftrain them, for they may be taken 1522
or efcape out, and then they can’t be diftrained, but in Cafe Do&. & Seud.
of Rent Service it is otherwife ; for the Law intends that ;5 3
the Ten't will be all the Day attendant upon the Land to Mxlbér'n':c':are.
my his Rent, but he is not compellable to attend in the  Rol.6ys,
Night, Zide x1 H. 7. 5.4.10 E. 3.21. b. (f) 12 E 3. Di- firz Avowry
firgfs 17. and no Inconvenience will enfue upon it; for altho’ B/ gy, 101
he can't fee the Officer, yet when he hears him fay, Larreft (f) 7 Co. 7.3, *
youin the K.'s Name, €9¢. he ought to obey him, and if the Miborn'sCafe,
Officer has not a lawful Warrant, he fhall have hiz AQion of
flle (g) Imprifonment. And as to the finding of Sureties, ’g)oft. 65, b.
the Law is, That he ought to remain in Prifon till he finds
Sureties, be it in the Day, or in the Night. But great Incon-
vience will enfue on the other Side, ifthofe who are indebt-
edto others fhall go at their Pleafure in the Night without
danger of arreft, for then they will become Nightwalkers,

d turn the Day into Night in defpight of their Creditors,
and as the Officer or Minifter of Juftice may by Force ofa
Warrant directed to him, arreft any ar the K.’s Sute cither
t Felony or other Crime in the Night, fo may he doat a
ubje¥’s Sute ; for the K. has no more Prerogative as to
Time to make an arreft, than a Subje ; for the Arreft
$ 10 no other Intent than to bring the Party to Juflice :
ndit appears by the Opinion of the Court in the K.’s Bench
nSemaigine’s Cafe in the 5 Part of y Reports,That the She- (5) 5 Co. 2.5:
ifsmay arreft in the (b) Night, as well atthe Sute ofa Sub- {2/ Haicsp,
&, as at the King's Sute. And in Heydow's Cafe in Cf_’j;é'm,
le s Part of my Reports it is refolved, That if one o Cow o'
lsa (i, Watchman in Exccution of his Office, it*is Yong'sCafe.
irder, and yet that is donc in the Night; and if ; ,‘:,'rf'i.‘i'."
Affray be ‘made in the Night, and the Confltable, &) J-.K Cens,
' any other who comes to (%) Aid him to keep 29t
¢ Peace be killed, it is Murder 5 for when the Con- nl
e commands them in the King's Mame to kecp 345,
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the Peace, altho’ they can’t difcern or know him tobe,
Conftable, yet at their Peril they ought to obey him,
Tt was alfo refolved, That altho’ in Truth between 54
6 of the Clock in Novesizb. is Part of the Night, yet the (g
(8} 1 Rel 522 Court is not bound ex Officio to take Conufance of it,
(5 1 Rol. s2. more than in the Cafe of (§) Burglary, without thefe Worj,
i " in nolte ejufdem diet, or No&lanter.
2. [t was obje&ted, That Sunday is not dies juridicus, u
therefore no arreft can be made thercon, but it is the S
bath, and therefore thereon every one ought to abitainfrn
fecular Affairs for the better Worfhip and Service of Gody
Spirit and Truth. As to that it was anfwered and refolve,
That no judicial A& ought to be done on that Day, but i
{¢) C- Jacase, nifterial Alts may be lawfuily executed on the (¢, Sundy;
22 3 for otherwife peradventure they can never be executed ;uf
God permits Things of Neceflity to be done that Dij;

P
Jonk Centagn,

Co. 83 b. . .
SToes155,  and Chrift fays in the Gofpel, Bouum eft benefaceren
15 Sabbatke
gale;yz-,?;l 3. Another Exception was taken, becaufeit is faid inthe

. :<2 pl.i-. Beginning of the Indi@ment, i Curia 4i6ti Dow’ Reg'is
Rale's PL Cav computatorio fuo, fCituat in parochia Santti Michaeli i
5 TWoodfireet Loudon, and doth not fhew in what Ward e
{aid Parith was, & s0w allocatur, for as it is held in 7 6
(4} Cr.EL 732. 36. D. every (@) Ward in Loudon isas an Hundred in a Cour
" ty, and every Parifh jn Zondon is as a Town in an Hundts,
and it is not neceffry to declare in what Hundred a Tom
is, no more in what Ward a Parifh is ; but the fame iscom
_monly added, becaufe there are divers Parifhesin Zoadnd
“one and the fame Name, and the Ward is added to make:
Diftinétion of one Parifh from another ; whereforeitw
refolved, That in the Cafe at Bar the Indi@ment was fuff‘:
() Jenk. Cenz., cient, notwithftanding the Omiffion ) of the Ward, fur
51 doth not appear to us that there is any other Parifh of ths
Name, and thisParifh is particularly defcribed, viz. i P
yechin Santli Mickael in Woodftreer London : And thet
with agrees the Rule of the Book in y H. 6. 56. 5. fir
Bill was awarded good in Parochia Saulti Laurentt!
Fudaifino, omitting the Ward.
The 2 Exception was, becaufe it doth not appear in whi
Parifh the Sheriff commanded Fells the Serjeant to &%
the Defendant ;3 and that was difallowed by all the Jul
cgs 5 for the Words of the Indi@ment are, zaliter 1i eaf
Cura procef]. fuit, &€c. and eadenz Curia fully demonﬁf-“‘
thar the Warrant was made at the fame Court mentt
before ; and that was exprefly alledged to be held iwd
yeckia Sandts Mick=<ki- s,

4 f
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5. It was excepted againft the Indictment, viz, That the

tecept was to arreft the Defendant, J invenrus foret infra

bertates Civitatis pred and the Indictment is guod i1z Pa-

chia 8. Martini Bowyer Rowe in warda de Farringdon

ifrs Londinuin pred’ the Serjeant arrefled him, and fo he

as not purfued the Precept, for the Preceptis, infra liber-

Rioies London, and notwithftanding that, the Indi@ment

Bwas refolved to be good, for the faid Parifh and Ward in

B71don Thall be intended to be within the Liberties of

®7 000, for thefe Words (#) Liberties of Zoudon are more ) Jenk Cene,
paciou; tgxan London, and include in them the City of Lou- 29'-

R it felf.

£ And 9 Exceptions were taken to the Verdi€. 1. That TheExceprions
dhere is 2 material Variance betwixt the Indiciment and the ;‘“,-"’d“.‘lt‘“
Nerdi for the Indictment fuppofes that Pios Sheriff of ' "
Jondon upon a Plaint entred, made a Precept to the faid

Julls Serjeant at Mace to arreft the faid Murray the Defen-

font ; and by the Verdict it appears that there was not any

ch Precept made, but that by the Cuftom of | London, af-

fer the Plaint entred, any Serjeant (8) ex officio at the Re- (%) 1 Rolgss.
uet of the Plaintiff may arreft the Defendant abfgue ali-

W precepra ore tenus, vel alirer, fo that the IndiGtment

eing fpecial, to make this Offence Murder by Conftrutti-

hn of Law upon the fpecial Matter without any Malice

prepenfe, ought to be purfued, and proved in Evidence,

bhich is notdone in this Cafe,for the Jury have not found the

hid {pecial Matter,but the contrary ;and becaufe the Jurors

ave 1ot found the fpecial Matter contained in the Indict-

hent, but other Matter, Judgment can’t be given againit

he Prifoners upon this Indi@tment. To which it was an-

vered, and in the End refolved, That there was {ufficient

litter in the Verdi€t purfuant to the Matter contained in

he Indiétment, upon which.the Court ought to give Judg-

et of Death againft the Prifoners, notwithftanding the

id Vatiance, and that for 2 Reafons.

L. Becaule the Warrant which the Serjeant had to arreft

he Def. was but (¢) Circumflance, which is not neceflary (c) Boft. 112, 30
0 be precifely purfued in Evidence to be found by the Ju- 119.a.

sbut it is fufficient if the Subftance of the Matter 31ntt.so.
*fund without any fuch precife regard to Circum-

e: And therefore, if a Man is indi€ted, that he

ith 9 Dagger gave another a2 mortal Wound , upon

bhich he died, and in (4 ) Evidenceit is proved that (¢)zInft. 319
¢ gave the Wound with a Sword, Rapier, Staff, or ‘3_] ‘ly?-};i-c
B, in that Cafe the Defendant ought to be found :6}[.( s¥l. Cor
lty, for the Subflance of the Matter is, That the Party in-

0ed has given him a mortal Wound , whereof he died, and

I{ 3 the



Mackalley’s Cafe in killing Paxrly,
the Circumftance of the Manner of the Weapon is not my,
rial in eafe of Indi€tment ; and yet fuch Circumftance oy}
not to be omitted, but fome Weapon ought to be mention|
in the Indi€tment. So if 4. B.and C. are indifted for killig

(s1Pod. 1125 7. S, () and thar A. firuck him, and that the others yg
prefent, procuring, abetring, &%. and upon the Evidenc;
appears that B. {truck, and that A. and C. were prefent, &,
in this Cafe the Indiftmeat is not purfued in the Ciran,
ftance ; and yet it is fufficient to maintain the Indictmen,
for the Evidence agrees with the Effet of the Indictmen,
and fo the Variance from the Circumftance of the IndiGtmey
is not material; for it fhall be adjudged in Law theWou

(8) ¢ Co. 42.b of (b) every one of them, and is as ftrongly the A& ofth

:‘,E," f;'xb' others, as if they all three had held the Weapon, &7 uf

5:H. 3 Br. hadalogether ftruck the Deceafed, and therewith agry

Coomiv~r. Plosy. Coin. ¢8. a. So if one is indited of the Murder ofm

#Rol. Rep.31. other upon Malice prepenfe, and he is found guilty of M
flaughter, he fhall have Judgment upon this Verdié, forte
Killing is the Subftance, and the Malice prepenfe the Mar
ner of it 5 and when the Matter is found, Judgment fhallk
given thcrcuion, altho’ the Manner is not precifely purfuel;
and therewith agrees, Plow. Comz. 101. b. where it is fi]
asken the Subfance of the Falt, aud the Mauner of the Fif,
are purin Iffue rogether, if the Fury find the Subfiancead
not the Manner, Sfudzment (ool be grven for the Subfan,
And I moved all the Judges and Barons, if in this Cafedf

(¢Jek Cert. Killing of @ Minifter of (¢) Juftice in the Execution of b

Pt o Office, the Inditment might have been (4) general, /. the

Tisirs Bl Cor. the Prifoners felonice, voluntarie, & ex malitia fia prew

45 a1a, €5¢. percuffer’ without alledging any fpecial Mattersd

CrJee 180 1 conceived that it might well be, for the Evidence wou

C..C:r. 133, well maintein the Indictment, for as much as in this Gié

372,338 the Law implies Malice prepenfe. As if a (¢) Thief, who

ij)cc: 7,’7“"'3“ offers to rob a true Man, kills him in refifting the Thicli

(53 Jr. Cenr, is Murder of Malice prepenfe : Or if one kills anothd

L without ( f)Provocation, and without any Malice preycnff,

fl;‘"ﬂ'cm which can be proved, the Law adjudges it Murder, f

st 2. implies Malice 5 for by the Law of God every one oughtt
Cr Car.135.  he in Love and Charity with all Men, and therefore wht
(fileat.Cen™. 1o Kills one without Provocation, the Law jmplet

Jiwi ;2. Malice: And in both thefe Cafes they may beit
Haestl Cor. difted generally that they killed of Malice preperh
a5 for Malice implied by Law, given in Evidence is f
ficient to maintain the general Indi@tment, So in

Cafe at Bar, in this Cafc of the Serjeant, the In?eil&

I

() Cr'ac22> ment might have been ( g) general, That he
R g nioufly and of his Malice prepenfe killed the faid Fell

snd the fecial Marer might well have been given iin i
envey
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dence ; qﬂM'ﬁlif conce(fum by all the other Judges and Ba-

rons of the Exchequer. Tl}c 2 Reafon was, becaufe it is ex-

prefly alledged in the Indi€tment, That the faid Jobn Mack-

dlley, 6. eundesr Rick'um Fells, 8. felonice, voluntarie, 3

¢x walivia fug precogitata,&c. percuffis & inforavir, &c. fo

that befide the fpecial Matter whichimplies Malice, it is ex-

prefly contained in the Indiftm. that he felonioufly and ew

malitia precogitata killed the faid Fells, and then altho’ the

fpecial Matter given in Evidence had varied in Subftance from

§ the fpecial Matter contained in the Indi€tm. yet for as much as

kit was refolved that the Indiétm. in this Cafe might be ge-

E ncra), for this Caufe the Evidence, altho’ it doth not agree

§ with the fpecial Matter, yet it proves, that the Prifoners kil-

g led the faid Fells of their Malice prepenfe: And fo well

g maintains the Indi¢tment. And that in the End was the

§ Opinion of all the Fuftices and Barons of the Exchequer.

B 2 Exception was taken to the Verdift, That the Cuftom

# found by the Jury, That after a Plaint entred, the Defend. «p g., ¢s

¥ might be arrefted by his Body, was againft Law, becaufe (s) 1 Rol. 55

§ the Def. ought to be firft fummoned before the precept in Cro. Jac. 473.

& Nature of a Cagias can iffuc, for his Body fhall not be ar- ]ch? C‘;nift

B refted if he has fufficient, 8. & non allocatnr ; for itappears (5) '(';,-_]acjzgoj

§ by the Book in * 21 E. 4. 66. 5. and by common Experi- C' Car. 371,

# ence always daily ufed, that after a (4) Plaint entred, by the ’,ec)"é'gg“fff’;'

§ Cuftom o?l London, (which is eftablithed and confirmed by 15 Co. 7'6.46. '

 Parliam.) the Def. may be arrefted.  And in this Cafe three Latch. 223.

8 Points were refolved by all rhe Fuftices and Barouns of the ZQROLRCP 3

§ Zucheguer, 1. That altho’ the Procefs be apparently (&) er- 4H3T.P].Cro.46.

# roncous, that yet if the Minifter of Juftice in the Execution Jenk.Cent.291.

& thereof be killed, it is Murder, for the Minifter is not bound (Q; ]J:CC'ZSQ

to difpute the Authority of the Court, which awards the Moor 75;:

Procefs, but his Office is to execute the Procefs: And there- : Bulitr. 5.

8 fore,if 3 (¢) Capias inan Altion of Debt be awarded againtt ()6 €. 52b.

a Baron, or other Peer of the Realm,whichis erroneous (be- ¢y o é({){n{,m'g',

 caule their (4) Body by Law is privileged in fuch Cafe) Stle 22..

vet if the Officer be killed in Execution thereof, it is Mur- 11‘;;0?;', 174

§ der. So if a Capias be awarded where a Diftrels ought t0 )3 Go. 1,2 4,

iffuc, and in Execution thercof the Officer is killed, it is Poltea t19.a,

Murder, for as the Sheriff, ¢c. when he is charged with fﬂ)’“z“; Yo

an Efcape fhall not take Advantage of any Error in, B‘.llf.,)g;,ggz

the Proceeding, fo the Defendant when he kills the G db. jo5.

Sheriff, &c, fhall not take Advantage of Error in (53?21635 ¢

the Procefs. 2. It was refolved, Thar if any Magi- ; {con 54)1 f

frate or Minifter of Juftice, in Execution = of his [enk Cenragr,
fice, or in keeping of the Peace according to” the il 1Cotus.

Duty of his Office be killed, it is Murder, for their & Jac 2o,

COnt.empt and Difobedience to the King, and to the Law, C .Car.183,
O it is contra potcflatee Regis €5 lcgis, and there- 317]3.1);285 P

 fure, if Sheriff, Juftice of Peace, chicf Conftable, Petit gy, 57.”{,.‘

: : K a Confta-
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Conftable, Warchman, or any other Minifter of the Kingx
any who comes in their Aid be killed in doing of their (f
fice, it is Murder for the Caufe aforefaid: For when the Of
cer or K.’s Minifter by Procefs of Law (be it erroneousor o)
arrefls one in the K.’s Name,or requires the Breakers of th
Peace to keep the Peace in the K.’s Name,and they notwith.
fanding difobey the Arreft or Command in the K.'s Nam,
and kill the Officer, or the King’s Minifter, reafon requirg
that this Lilling and flaying fhall be an Offence in the high
eft Degree of any Offence of this Nature ; and thatis volu

ary, felonious, and Murder of Malice prepenfe. And g
Watchman by the Law may arreft a Nightwalker, ¢4 H),

.o and if a (#) Watchman arrefts fuch a one, and he kil

him, itis Murder. ?7de Hevdon'’s Cofe mn the 4 Part ofny
Re*erts f- 40 87 41. o And it is true, That the Life of a Ma
is much favoured in Law, but the Life of the Law itflf

-< (which protedts all in Peace and Safety) ought to be mor

favoured, and the Execution of the Procefs of Law anddf
the O#fices of Confervators of the Peace, is the Soul and Lt
of the Law, aud the Means by which Juftice is adminiftred,
and the Peace of the Realm kept. 7ide 2 R.3.21.5. If the
{») Principal be erroneoufly attainted, the Acceflory fhailbe
put to enfwer, and fhall not take Benefic for the Saving of
his Life of the erroneous Proceeding againft the Principal. 5
It was refolved, That the Odficer or Minifter of the Lawin
the Execution of his Office, if he be refifted or affaulted, is
not bound to (¢) fly to the Wall, &¢. (as other Subjeds are)
for Legis wrviifter non tenetur 1m executione officii fugere,
[fen wetvocedere.

2. It was obje&ed, That the Def. ought not to have betn
crrefted before the Plaimt was entred of Record in the Cout
before the Sheriff. for this is in Truth the Court of Record
where the Declaration and Pleading fhall be. To thatit was
anfwered and refolved &y all, That after the (4) Plainter
tred in the Porter’s Book, and before the Entry thereofin
the Court before the Sheriff, the Def. may be arrefted lgy
the Cuftom of Londens and therewith agrces the Bookin
(f) 2t E. 1 66. b. in the Point. Vide o F. 4. 48. .

4. It was obje@ed, That the faid Arreft found by
the Verdit was nor lewful. for the Serjeant in this
Cafe ought to have, when he arrefled him, (g) fhev-
ed at whole Sute, out of what Court, for what Cautt
he made the Arrefl, and in what Court it is retu®
able, to the Intent, that if it be for any Exccution, he
might pav the Money, and free his Body, and if it beu
on mean Procefs either to agree with the Party toputi®

T e -~ <
‘Lh SR 29T Bayl according to the Leow, and to know when 16

{rall apmcar, s it s refolved in the Countefs of R!!ﬂé"":_s
- ‘ 4l
.) }
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Cafe, in the & Par? of my Reporis f. 55. But in the Cafe at

Bar the Serjeant faid nothing, but Tarreft you in the King’s ¢ Co. 54, 2
Namse, at the Suit of Mr. Radford, and fo the arreft not law-

ful, and by Confequence the Offence is not Murder. As to

that it was anfwered and refolved, That it is true that it is

held in the Countefs of Rutland’s Cafe, That the Sheriff, &, c gs:
or Serjeant ought upon the Arreft to Thew at whofe Suit, &. 48%.1“' 455
But that is to be intended when the Party arrefted fubmits

nimfelf to the Arreft, and not when the Party (as in this Cafe

Murray did) makes Refiftance and interrupts him, and be-

ore he could fpeak all his Words, he was by them mortally !
wounded and murdered, in which Cafe, the Prifoners fhall
not take Advantage of their own Wrong, It wasalfo refolved,
That if one knows that the Sheriff, &5¢. has Procefs to ar-
reft him, and the Sheriff, é&9¢. coming to arreft him, the Def.
toprevent the Sheriff’s arrefting him, kills him with a Gun,
ot any other Engine, or Wezapon, before any Arreft made,
itis Murder : 4 forniori, in the Cafe at Bar, when he knew
by the faid Words, that the Serjeant came to arreft him.

5. Exception was taken, becaufe it was not found by the
Verdi@®, Thae the faid Mackalley felonice percuffir, &c. but
percuffir only, & gquod iwdere Foban' Murray, & Foban’
Enghfb fuerunt prefentes, anxiliantes, &c, and doth not fay
Jelonice s & non allocatur, for the Office of the Jury is to
fhew the Truth of the Fa&, and to leave the Judgment of
the Law to the Court; but they have well concluded,
'And if fisper tota weateria pred’ videbitur Fufkic’ & Cur
bie qued pred’ jnterfeliio’ dict’ Ricl’ Fells fiv murdrum,
tie furar pred’ dic’ fuper fucramentum fuune quod pred’
Jobart Murray, Fokaw Mackalley, & Fobaw' Englifp funt
culpabiles, & quilibet eorum eft culpabilis de murdro pred’
R’ Fells, inodo & forma prout per Indiétamentun pred’
figponir’, &ec. And becaufe the Judges and the Court have
telolved upon the fpecial Matter, that it is Murder, the
Jury have found him gyilty of the Murder contained if the
Inditment,

6. It was obje@ted, That the Serjeant at the Time, nor
before the Arreft, fhewed the Prifoner his Mace ; for there-
byhe is known to be the Minifter of the Law, and from
tience he has his Name, f6. ferviens ad clavam 3 Fi non
dlatur for two Caufes. 1. Becaufe the Jury have found, Jenk.Cent.201:
That he was ferviens ad clavam diti Vicecomitis, & jura- 6“‘“ Pl. Cor.
W, & cognitus, & minifter Cur's And a Bailiff fworn &
nd known need not (altho’ the Party demands it) fhew

hig

t

JenkCent.2g1y
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his Warrant, nor any other {pecial Bailiff is not bound
fhew his Warrant without demand of it, 8 E.4.14.4,
H. 7.9. 0. 21 H. 7. 23. 4. and where the Books fpeak of2
known Bailiff, it is not requifite that he be known to tfe
Party who is to be arrefted, but if he be commonly kngy,

(s} Jenk. Cent it is fofficient ; 2. If Notice was requifite, he gave fuff;
o1 - ent Notice when he faid, I () arreft you in the Kin
Name, &c. and the Party at his Peril ought to obey hin;
and if he has no lawful Warrant, he may have his Agiy
() Anteas6a. of () falfe Imprifonment. So that in this Cafe witha
ueftion the Scrjeant need not fhew his Mace 5 and if they
fhould be obliged to fhew their Mace, it would be a Wi

3ng for the Party to be arrefted to flie.

7- Another Exception was taken to the Verdi®, becat
the Cuftom which gave the Serjeant Warrant to arreft, vy
not purfued ; for the Cuftom is Quod aligua perfona exiffa
Serviens a4 clavam ad requifitionem partis hujufmod: i
relam fic levantis, &c. ufn fuit arreftare, which oughttobe
taken that the Plaint ought to be entred before the Requel;
but afterwards it is found that the Requeft was before the
Plaint, and fo the Cuftom not purfued 5 & moz allcany,
For by the Cuftom it is not proved, but that the Requt
may be as well before as after the Pleint entred, and foi
the common Ufage and Experience.

8. It was objected, That the Verdict was repugnant init
felf, for firft they find, that the Plaint was entred 4z Rt
crdo iz Rov’ Cur’ computator’ in his verbis, Die Sabhutli
1y die Novemb. and afterwards they find, gnuod intratt

(s o, oy, 27 in Rov’ Cur' pred fatta fuis die Lune 19 die Novs
Y Coee b And the (¢) Jury can’t find any thing againft the Recordi

.38, .
i,C:?;:. pl. 7. felf. Vide ix H.6. 42. 4. 9 H.6. 37. 28 4[f. 34. 47 E.310
zRol- 691 yr H.4.26. 9H. 7. 5. 13 H. 7.14. 33 E. 3. Fudgment 25

Diyer 32 Fliz. 147. e, And all this was atfirmed for good
Jemk Cent201. Law. But that makes the Cafe ftronger againft the it
- #0335 pers, fornow the Judges ought to judge upon a Plainter
tred of Record in Cur Computator’, the Saturdgy the 1)
of Novewd. which was before the Arreft.

9. Exception was taken to the Verdi&, that the Entg
of the Plaint was witheut Form, and fo fhort and obleut,
“guod opus eft interprete s € won allocatny. For it wasfowd
that it was according to the Cuftom of Loudon; and isht
2 Remembrance to draw the Declaration at length afi
wards in the Court of Pleas, which notwithftanding is by
Cuftom fufficient to have the Def, atrefled. And aftervit
at the Seffions of Newgate held the 5 Day of May afier thlll
Term, the = Chicf Jult. openiy declared the Refolution oft if

4
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the Juftices and Barons of the Exchequer, to the great
Satistaction and Contentment of all there prefent, And
accordingly Judgment of Death was given againft the faid

threc Prifoners by the Recorder o% London, in the Pre-

fence of the faid two Chief Juftices, And the faid Mack-

alley was executed with other Prifoners at Tyburn.

Trin.
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Trin. 9 Jacobi.

I Camera Stellar.
; Richard Peacock’s Cafe.

NO T'A, This Term in the Star-chamber in the Cafe be.
tween Sir George Reyuel Plaintiff, and Richard P
¢ock and others Defendants, where 7. H. and another were
Lommifioners to examine Peacock upon Interrogatories
drawn by the Plaintiff; and Peacock being examined, would
have declared the whole Truth, which 7 H. being a Con-
miffioner chofen by the Plaintiff, would not {uffer himto
do, but held him firittly to the Interrogatories, fo that the
Truth could not appear. And that was held by the Lo
Chancellor, the tawo Chief Fuftices, Chief Baron, aud th
achole Court of Star-chamber, s great Mifdemeanor, for it
is 2 murthering of the Truth and Right, as the Statuteol
Exeter fpeaks, & per quod Fuflivia & veritas fuffocantu
as it is faid 72 capire itineris. And Commiffioners to est
mine ought to be () indifferent, and by all Means to ex-
prefs the Truth, and theyare not (2) firiftly tied to the
Words of the Interrogatories, but to every Thing alio
which neceffarily arifeth thereupon for the Manifeftation ot
the whole Truth concerning the Matter in Queftion. Alb
the faid 7 H. when he was in Examination went out of the
Place ta the Plaintiff, who was in another Room near 0
him, and had fecret Conference with him. And it was hed

per totamz Curigm, That a Commiffioner ought not before
.Publication of the Witneffes (c) to difcover to any of the

Parties the Matter which any Witnefs has dchde;
nor after he beginneth to examin upon the Interrogt
tories, to confer with the Party to take new Inftruftion
to examine further than he knew before, and if b
Tall fo do, thefe are great Mifdemeanors, pl,lnifha%l@

i y

i .
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4) Fine and Imprifonment. For if thefe fhall be pet- (4:Cr . Jac.6f
g%t(te)d, Perjury would in thefe Days abound; and fos'ds( et
! mnuch as in the Star-chamber and Exchequer-chamber the

| Coutts proceed upon Examination of Witneffes, if the

 Truth fhould be by fuch Means fuppreffed, and Falfity cer-

| gfied in the Examinations, fo the Innacent would be often-

times punifhed, or the Guilty efcape Punifhment, and Ju-

fice and Right would be utterly fubverted ; for asitis

commonly faid, The Suppreffion of Truth, is the Oppref-

fion of the Innocent. And the Lord Chancellor faid, That

he heard in the Common Pleas, in the Time of Sit Fames

Dyer, then Chief Juftice of the Common Pleas, That it .
was refolved by the Court, that it was not a principal (5) () Go- L
Challenge to fay, That one returned of a Jury was chofen 2 Rol. 56
(b) Commiffioner by the other Party for Examination of

Witnefles in the Court of Chancery; for every Commif-

fioner is made and conflituted by the (¢) King, who is the (¢) Cr.Jac.65.
Head of Juftice, by his Commiffion under the Great Seal, Yelv. 6.

and therefore he being Commiffioner upon Record, is pre-

funed in Law to be indifferent: But otherwife it is

of an (4) Arbitrator, for he is created only by the Submif-

fion of the Parties themfelves in the Country ; and there- (d) Co. Lit.

s . 156. 2. 157. bl
fore it is a principal Challenge to fay, That fuch a one re- » Rol 655656

turned of the Jury was an Arbitrator for the other Party ; Br. Chollenge
and therewith agree 7 H. 7. 10. 4. 9 E, 4. 46. 15 E 4. 24. ;'Ef.’é"‘f‘;b.
3 H.6.24.5. And the Court had fo great Diflike of the oE.; 47. 3.
Proceedings of the faid ¥. H. that the Attorney General Fuz.Challenge
wis ardered to prefer an Information againft him for the '&57

fid Mifdemeanors, and in the mean Time he was put out

of the Commiffion of Peace.

Trin.
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Dotlor Hulley's Cafe.

IN a Ravifhment of Ward brought by Frazncis Moor Elg
according to the Stat. of W 2. cap. 35. againft Faones

2Browal.59,91. Huffey Elq; and Katharine his Wife, Robert Wakenm

3 Belft. 275,
Cr. Car. 59;.
Hob. ¢3.

Clatk, Fobn Weodford, and Cutbers Clifford of the Ravifi
ment of Fames Horniold, Son and Heir of Raiph Hir

1 RolRep.as5. miold Efqs being within Age, The Defendants pleaded Not

Cr. Jac. 413.

guilty, which Ifue was tried at the Bar, Mich. 8 Fac. And
the Plea began Trinir. 7 Fac. Rot. 759. and was_tried it
abfentia Walnfley propter gritudinem and of Coke Chief
Juftice, then being in the Star-chamber. And the Juy
found that the faid Karbarina, Robertus & Fobannes Wo
ford fuer culpabiles de raptu €S abduttione pred Fohams
Horniold, prout pred’ Francifcus fuperius verf.eos querit,
£ affident damna,&¢. 101, & cuftag’ 105, Et ulrerits o
ratores pred’ dicunt fuper fucramentum funns, quod pred
Dobannes Horniold maritatus exiftit, quodq; idem Fobairnes
zempore Maritagii illins fuit eeatis fexdecim annorum®
amplius, & infra etatem viginti & unins annorm quods;
Maritaginm pred Fobanms Horniold vales juxta verwo
walorem ejufden 8oal. and that the faid Fames (the Hus
band of the faid Katharine) and Cutbers were Not guilt
And in Arreft of Judgment divers Points were moved snd
argued by the Serjeants at Bar in the Terms ¢
St. Mich. Hill. and Pafch. And the principal Point which
was argued by the Serjeants was, if a Feme Covert ¥
within the Statute of #. 2. cap. 35. or not. And now i
Term, it-was argued by the Juftices ; And it was argug
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by Fufter and Warburton, that Judgment ought to be given

o5 well againtt the Peme (a) Covert, as again® the others () Crlac.13,
who were found guilty, and their principal Reafon was, be- > ;‘;w"l' b,
cufe at the (§) Com, Law a Feme Covert was punifhable Rol.Rep.q45.
for Ravi‘hent of a Ward and fhall be fined and imprifon’d for 2 Bulft. 322,

% and Damages fhall be recovered againit her, and levied up- I’_,gg’g;' 5.
on her Husband, and after his Death upon the Wife her felf 5 (4) Hoo o5, -
adtheStat. of W.2.¢.(¢) 35. adds but a greater Penalty to the (c)2 Intt. 437,
Value of the Marriage, Damages and Cofts, and Imprifon- 435

ment for 2 Years, and if the Defs, are not fufficient, abjurest

yegtiaia Vel babeant perpetuarm prifonam : Sothat it never was

the Meaning of the Makers of the A¢t to exclude a Feme

Covert out of the Purview thereof, who was punifhable by

Ation of Trefp. at the () Com. Law, for which Offence alfo (d) Hob, g3°
her Body at the Com. Law fhall be imprifoned : And there-

fore they ftrongly held, that 2 Feme Covert was within the

Sut. of ¥ Mertonc. 6. and within the Stat, of W. 1. ¢. 20. de *2Inft. 90,91,
malefald. €)in parcis.ForaFemeCovert for thefeOffences was () Heb. o5.
punifhable by the Com. Law, and thefe Stat. add greater Pu- 2 Inft. 195, 595
nifhment, and in another Manner than it was at the Com.

Law. And they faid, That a Feme Covert was within the

Words of the A&t; and it would be 2 great Mifchief if any

Conftrution fhould exempt her out of the Penalty of this

$tat, (in fuch odious Cafes as Ravifhm. of Wardsare.) And an

Agtion upon the Stat. of forcible Entry upon the Stat. of ( ) ( f& Hob. 95,

8 H.6.liesagainfta Feme Covert, as the Book isin 36 H6. 22, 8 H-6.c.5.

23, S0 Wafte lies againft the Husband and Wife as it isheld in

3E.3.36. Soif a FemeCovert commits,(g)R ediffeifin fhe fhall (§) Hob. 96.

bepunithed ina Rediffeifen, o H.4, 5. b. F.N.B. 188. So Ceffa- ‘,@‘;;,};’;;_f*-b'
vitlies againft Husband andWife, 4F.2.Cul invitazz2. And Fiz.Redifleifia
many other Cafes were put upon this Ground, whereforgthey BeR odiffeifint
concluded that Judgm. fhould be given againtt all for the Va- o
le, Damages, and Cofts, and thatthe Dets, Capiantur. Andit
was argued by the Chief Juft. and WWalmefly to the contray,
that the Pls. fhall have (%) Judgment upon this Record againt (4) Hob. 101,
none of the Defs. And their Argument was divided intogParts.
1.What Alterationthe Stat.of I¥.2. cap.35.hasmade. 2.1fa
Feme Covert be within the faid Stat. 3.Ifthe Verdictbe fuffi-
dentor not againft any of the Defs. 4. If Damagesbefides the
Value are to be recovered in an A &ionof Ravifbment grounded
upon this Stat, Asto the firft, it wasrefolved by all, thatatthe
Com.Law for Ravifhm. of Ward, the Guardian might have
hedan Aion of Z¢fp. in which the Pl fhould recover Dama-
g5, and the Defs. fhould paya Fine to the K.and thould be
imprifoned, until, &c. and that fuch A&tion lay againt a (¢) () Hub. 53

eme Covert, as well as againft a Feme Sole; And therefore
where fome Books fay, that no Writof Ravifrm. of Ward layat
the Com. Law, it is true, if it be meant of fuch Ravifbment of
Ward, which is in Regift, and in F.N. B, for it is grounde%

an
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and formed by the Stat. of /7 2. c. 35. but that in fuch Cyf

{s)Co.Lir  the Guardian might have an Aétion of (s) Trefpafs is mu;.
}Izsr?-‘_ar-ef 5n feft in our Books, 29 A 7. 35.29 E. 5.24.4.5.3 E. 1,5,
sE;a b 8E.3.52.a.b 22 R 2. Dameges 150. 12 H. 7. Kelw, 1o
2 loft. so.  2X.4. F. N.B.g0. H. 140. Thencame the Stat. of Mery,
Ho:. 94 ¢.6. by which tis enacted,(and greaterPunifhm.than theCon,
Law infli&ed) de heredibus, &c¢. contra pacein vi abdudy

vel detentis e inaritatis, ita provis ¢ft gd’ quicung; lagy

indeconvilt fuerit qd’ puernn aliquen fic detinueri, abdp.

erit fen wmaritaverit, veddat perdents valoren Mearitcgu, §

prodelitto corpus ejus capiatur ut imprifonetur, 8. It Fods

herede iufra quatnor aiios exiftennte. And by the Stat. of Jf

2. €. 35. it is provided, e pueris maftulis feu femellis, qu

rum maritagivin ad aliguem pertineaty raptis & abdutin, f

ille qui yapuir non babens Fus inmaritagio, hcet poftus

dum reflituat preruiz aon waritatuin, vel de maritogi fo

tigfecerit, puniatuy tames pro tranfgreffone per prifiis

duorum annoruii, & (fi now vefiruerit, vel Hevedess fuf

annos aubiles maritaverit, & de maritagio (atisfacere wn

potuerit, abjuret vegnuie vel babear perpetuain prifiian,

(6)2Inft. 92. "And this Stat. of 7. 2. ¢. 55. has made 7 (5) Alterations. 1.
The faid Stat. of Merron did not extend to Heirs Female,

(c) 2 Inft. 90.  {for before the Age of (¢) 14 Years the Male could not affen
Co.Lit. 78.5 44 Marriage, but the Heir Female at 12 5 and thereforeit
(432 Inft. 235, was taken that the Stat. of Merrozz did not (4] extendtom
Hob. $4,55. ¥eir Female : And therewith agrees the Book in 35 H.6.53
a.b. and the A& of /7. 2. by exprefs Words extends to both;

for the Wordsare, d¢ preris wmafculis feu feuellss, 2, The St

of Meit.doth not extend toany of the Clergy ; for the Words

are, quicung; lnicus inde conviltus fuern, €¢. bur the Sur.d

(6 2 Inft, 439. J7. 2. extends to all, (¢) for the Wordsare, /7 ille qui roprent
§us noiz habens, without any Reftraint. 5. The Stat. of 2t
doth not extend asappears before, but when the Heir wast
vifh'd within 14 Years, within which Time the Heir Mik
can’t confent to Marriage : But now the Stat. of J7. =. extens
to a Ravithment poft aunnos wnbiles. 4. The Words of the
Stat, of Mert. are, vi abdullis vel detentis, the Words of the
Stat. of J¥. 2. are raptis feu detentis. 5. The A&ion givenly
. the Stat. of Afert. is the ancient Writ of Right of Werd, ssi
Ug g"- Lit. js held in 18 E. 3- 52. 4. . But the Stat. of }. 2. dst st
135 o sem formatam i verbis (f) couceptis, a new Action, te
Form of which was not at the Com. Law, the Form of whit

appears fpecially by the A&. 6. In Procefs, for ina Writd

Right upon the Stat. of Merton, he fhall have but the ani

(2) = Brownl. ent Procefs at the Com. Law : But the Stat. of Ji7. 2. gives
51,94 more fpeedy Procefs, and that the Death of the Pl orDtl
(g) fhall not abate the Writ, 7. The Stat. of J7. 2. gives Ig)req};'

uniii’

Poft.;3.b 741
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by the Purview of both A&ls. And thefe are the moft ma-
wrial Alterations that the Statute of 77 2. has made.

_ Asto the 2 Point 5 If a Feme-Covert be within the Pur-
view of the Statute of /. 2. (2) The Parts thereof were
wnfidered, which as to this purpofe ftand upen four Parts.
1. §i reftituat puerum non maritatum, pumiatuy tamen pro
;rzt;zfgrqﬂo;ze per prifonare dunornm avmorum. 2. If he
marries the Infant, & de mariragio fatisfecerit, puniatur ta-
men, per prifonamn ut fupra. 3.8: now veftiruerir, &S fatisfacerc
o poruerit, abjurer reguu, vel habeat prifinam imperpe-
qut. 4. Si Heredem poft annos nubiles maritaverit § de
marizagio farisfacere uon potuerit abjures reguuin, &c. ut
fipre.  And this Cafe is within the laft Claufc, f¢. Thatthe
)} Feme-Covert has married the Infant, and is not able to
(c) fatisfy, for a Feme-Covert has nothing during the Cover-
nure wherewith fhe can fatisfy, butis difabled by the Law
tofatisfy 5 and forafmuch as the Law has difabled a Feme-
Covert to fatisfy, the Law will not for this Difability inflict
fo great a Punifhment4s perpetual Banifhment, or perpetual
Imprifonment, 74 eft, perdeve five patriam, five libertaterm :
B (d) lew non cogit ad impoffibilia, fed (e) inpotentia excu-
fut legein, 22 E. 3. Coron. 279. 1f an Appeal be brought a-
giinlt a (f) Feme-Covert, or a Monk, and they arc ac-
quitted, the Feme-Covert or Monk fhall never have a Writ
toenquire of the Abettors 5 for by general Words the Law
will never enable any for his Benefit,whom he Law has dif-
abled, « fortiori the general Law will never punifh any fo
feverely for not doing of that which the Law it felf has
difsbled him to do. So upon the Statute of Marlcbridge,
Non liceat bujufinodi feoffatos expelicre, 1 the Lord’s (g)
Villain be infeoffed, the Lord fhall expell him, tforthe ge-
neral Law will not do wrong, /6. to enable the Viilain a-
guint the Lord. And divers other Cafes were put to the
fine Efe& 5 as the Cafe of Ecclefiaftical Perfons, in the

1. 4.b: was cited by the Ch. Juftice, f£. That I brought
aWreit of Ravifhwent of Ward againft the Mafter of the
Hofpital of Burron S. Lazer, and Robert de Lee, & Ri-
dard de Is Foffe, Confreres of the fame Hofpiral, and there
Trew Serjeant for the Defendants faid, Sir, This Writ i
given by Statute, and of certain Form, and it ought to be
vhen the Parties againft whom the Writ is brought
#e fuch, who by the Law may have Right to have
the Ward; but when the Writ it felf fuppofts any na-
med in the Writ to be fuch, That they can’t heve

I maiu-

73

Punifhment than the Statute of Merton doth, as appeareth’

(a) Weltm, 2,
cap. 35.

2 Mowal. 6o,
91, 93. \
Ciojac. 413,

1 Rol. Kep.

445.

2 Boiftr. 322,
Hob. 93. 101,
3 Bulitr, §7.

2 Init, 237,

438, 439.

(5) Hob. 93,
101.

. J:!C. 413,
r) CiJacyyo,

—

(4) Hob. 96,
C)-Lit.92, a.""
wat b,

Haidr. 38.

(¢} Haidr, 387,
1 Co. 98, a.

2Co. 11,2,

5 Co. 22, a,

6 Co.21.b.69 a4,
10Co. 130 b, |,
Co. Lt 29. 3,
(#) Hob. o8,
PRI a‘g)‘

11 Coo77 b,
{gis2H 306,
2 intt, 14,

4 Part of my Reports, f- 15. and others.  And -7)7 E. 30 4y Hop, o5

l?ight. in the Ward, &, whercfore this Writ can’t be-
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maintained. To which Sir William Herle Chief Juilice g,

{wered, If the Freres in Aid of the Guardian took the Iy

fant in faving the Right of the Hofpital, the Frereshay

quodam modo Right, becaufe they are of the Hofpit;

wherefore anfwer, out of which Cafe two Things were .

ferved : 1. That every Man fhall be intended fufficientty

fatisfy the P if the PL does not pray that the Jury may e

() Hob. 58,59 quire of his fufficiency; and therewith agree (4)8 E. 5.5,
Anty2bysb. g boas R. 2. () Damages 15¢. But when it appears by th
([;) ;‘,Bm““]' Writ it felf, that any Def. is not able (having Difability by
?{éb,’g'é, 8. Law) to fatisfy, there the Difference appears, becaufe inthe
one Cafe it is apparent to the Court, and in the other no;

and therefore this Cafe is fpecial, and differs from theRes

fon of all the Cafes which have been put : For Example,

from the Cafe de Malefaltoribus in parcis; for there the

Purview is general ; but the faid A€t is not fo precifely per

ned asthe Stat. of I, 2. is: For in Effec this A& has pro-

vided, that none fhall be punifhed by this A, but whoby

Poffibility may fatisfy at the Time of the Judgment, (for

the Words are, & demaritagio fusisfacere won gotners, and

not to punifh him by the Law for the Difability which the

() Hob. 08,05, Law it felf has made. And in (¢) 8 F.3. 52. 4. b.22 Ry,
Aot 72b74.b. Damages 130, &c. The Pl prayed that the Jury might ere
quire of the Defendant’s fufficiency, which would be ton

purpofe in this Cafe 5 becaufe it appears to the Court, That

a Feme-covert at the Time of the Judgm, is difabled bythe

Law : And thercfore fuch Rule is tobe given in this Cafess

. Sir Wu. Herle gavein the like Cafe in v E. 3. 41, ina Writ

fgoc;" Lt of (d) Mefie brought againft the Husband and Wife, they
i made default at the grand Diffrefs, upon which the P). fued
Proclamation, and now at this Day the Proclamation was te-
flified, and the Husband and Wife were demanded, and ap-
peared not; for which the PL prayed they might be fore-
judged : Herle; There is no Reafon that the Wife fhould
be forejudged of her Seigniory for the Default of her Huf-
band, and efpecially by your Sute which you have brought,
which is given by Statute, where you might have your
Suit at the Common Law: And fo in this Cafe the Plain-
tiff might have his Remedy at the Common Law, eithet
by Aétion of T#cfpafs againit all who ravifhed, or a Writd:
valore Maritagii againft the Heir himfelf, and not upon
this Statute, for the Goods or Lands of the Husband
who is innocent, are not to be liable by this A&, for
the A@ has exprefly provided, That for the Infuf
ficiency of the Defendant he fhall be exiled, &¢. And
therefore the Statutc doth not charge the Husband 1

this Cafe, for the Statute is penal and perfonal to fh°
z Defere
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cfendant himfelf. And fofor the Ravifhment made by a

onk, his Soveraign fhall not anfwer by Force of this A@,

¢to the Objeftion which was made, That he may have

dgment at the Common Law,/Z. of Damages and Tmpri-

ment, and then the Husband fhall be charged with the

gmages 3 that was utterly denied for two Reafons ; the one

it this Action is grounded upon the Statute of 77 2. ¢. 35.
fuch Writ in ¢his Cafe is brought, and is there formed
thetefore he ought to have Judgment according to his
inal, which is the Eéundation of his Sutc; and not to
und his Writ upon the Statute, and to have Judgment at

¢ Common Law, #ec e converf, (a) 50 E. 5. 11. 5. The (s} 11Co.1y b,
g brought 2 Prokibirion againft the Prior of Wobnr e,

;at where the King had recovered in a Luare Tnpedir,

Defendant fent his Frere to Rome with an Appeal, and

i there to avoid the Judgment, according to'the Stat. of

penunire, and upon Not guilty pleaded, all this was

nd againft the Def. and there for the King Judgment

prayed upon the Stat. newly wade, fi. 27 E.5.¢. 1. in

bof Premunire, and it was adjudged he thould not have

becaufe the (2) Judgment ought to be conformable to (4)Doéin.

Original; and this Sute was not brought according to pl. 333.

Stat. but by a Writ of Probibition at the Com. Law.

din47 E. 3. 1¢. b, in a (¢’ gencral A&ion of Tn’ﬁz{g

: 7 & ha 76} Bi.Trelpals
inft Malefactors in Parks, the Defendants were found 53, b

lty, and the Pl prayed Judgment ot double Damages, “rsf\fﬁon fur
¢ Years Imprifonment, and to find Sureties never more o
ofend; and if they did not find Sureties, that they might fi le Stac. 1.
we the Realm. And altho’ the Stat. gave no formed A-
n, yet forafmuch as the A&ion was brought generally at
Com. Law, he could not have Judgment upon the Stat.
therewith agree 10 H. 672, 4. 2nd many other Books.
stothe 3 Point, It was held by the Chief Juftice, and
liefley, that the (4) Verdi& was infufficient 5 for this A- (41 3 Co. 0. 4.
nbeing founded upon the faid Stat. and the Stat. extends 7 lac.413.
jwhen the Ravifher marries the Infant, for the Words zg.&\ii‘l 5
(beredein poft anmos uubiles maritaverit) fo that inale g, "
chas the Sear. is fo penal, it fhall not be extended but
ywhen the Ravither marrics him.  And if after the Ra-
ment, the Infant of his own Head fof} annos nubiles
ties himfelf, without the Procurement or Affent of the
ither, o if 4 Stranger afterwards marries him, in
t Cafes the firft Ravither (¢ ) fhall not be Pu- () Hob 5
d by this Statute. And in this Cafe the Jury
¢ found generally quod predict Johannes Horniold
Mlans exiflir, quodque idem Johannes temrpore ma-
8 dllins fuit " atasis fewdecie  annorum S ampli-
v nfra graten viginti & wnius aunorui, which

L. Verdict



{a) Co. Lit.
217.a,

Br. Engueft 4

(5)Cr.Jac 413,

{2 Iatt. 239.
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Verdi& is not only uncertain who procured him to be |
ricd, f¢. the Ravither or any Stranger, or the Plaintiff};
fcif, or if the Ward of his own Head married himfelf i,
is alfo uncertain in the Time when he was married, f;,
fore the Ravifhment or after, and therefore in the Bog
Entries 368. . 11 & 12. 369. P- 17. A, rapuit, & ifay
wariicvit, §5¢. contra voluntarem of the Plaintiff Videy
H. 6. Gard 118.8 E. 3. 52.4.D. 33 E. 3. _7zm’gmemz§;
&¢. acc. And therefore it is well faid in 50 E. 3. 19,5,
Verdict ought to be fuch, that the Judges ought clearly
go to Judgment, and therefore. Verdifts ambiguous
doubtful arc infuificient and void, as in g0 E. 5. 15, 4,
Debt . (2) againft Executors they plead fully adminifi
and fo nothing in their Hands: The Jury find that d
have Affets in their Hands, and do not fay to what Vgl
and for this Uncertzinty the Verdi& was held infuffi
and void.

As to 4 Point, altho’ 16 E, 3. Damages 8o. and fome
ther Books are againft it, That no () Damages fll
recovered ; yet forafmuch as it is held in 1y E. 5. 57. b
\E. 2. 44. 24 E. 5. 46. 22 R. 2. Damages 130. 8 E. 3. ¢4
27 H.6. Gard 118. Pafch. 27 H. 6. Rot. 123. in the Bd
of Entries. f.368. and diverfe other Books with which con
mon Experience agrees, It was refolved accordingly. As
the Chief Juftice vouched an ancient Reading upon
Statute of ¥ 2. ¢. 35. That where the Statute fays (c)d;
jurer regpum vel babeat perpetuam prifonciz in the i
jumtive, That the Election fhall be in the Court to g
Judgment upon which of -the faid two Points the Judg
will: And great reafon, for it may be, the Difpofition
Quality of the Defendant being confidered, it would bed
geraus to the State to banifh him into foreign Countries
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N Replevin by William Atlee, againtt Daniel Banksand CoEatsis .
Thomeas Osborn of taking of his Cattle at Haruonfworth,
a Place called Walnut-treeClofe, in the County of Middle-
t, 96, Which Plea began Z7:n. 8 Fac. Reg. Rot. 330.
pon the Pleading, and Iffue joined, and fpecial Verditt
wen, the Cafe was fuch, Zhomas Combes Copyholder in
ke of ten Acres of Pafture in H. of the Manor of Har-
mfwortpnin the County of Middlefex, by his Deed 22
wemb, 5 E. 6. conflituted and ordained Williane Combes
A Ssephen Erlie two Copyhold Tenants of the fame Ma-
this lawful Atrornies, to furrender wice & nomine fuo to
¢ Lord of the faid Manor, the faid ten Acres of Pafture
the Ule of Fobn Nicholas and his Heirs, and afterwards
4 Court held of the faid Manor 8 Fulii anno 6 E. 6. the
id Attornies e tenentes Done’ per copiam Rot' Cur’ 112
de Cur’ oftenderunt firiptum pred’ gevens das’ predit
W N’ anno 5. fupraditlo, & iidem Willielmus & Stopha-
s authoritate eis per pred literam Attornatus dat’ i
m cur’ furfim rveddiderunt in manus Dow’ pred’ decen
brts pafbure ad opus & ufum pred’ Fobaunis Nickolas
eredim & gffignatorum fuorum, who was at the fame
ut admitted accordingly : And that within the faid Ma-
rthere was not any Cuftom to furrender Copyhold Lands,
by Letter of Attorney, either in Court or out of
ut. And if the faid Surrender by Letter of Attorney
the faid Lands held by Copy, & was good or
hwas the Doubt which the Jury referred to the Cone

L fide-
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fideration of the Court. And thi¢ Cafe was argued at
Rar, in Michaelmas, Hillary, and Eafter-Terms, iy,
this Term, and in this it was alfo argued by the Juftice,
the Bench ; and in this Cafe two Points were moved, 1|
2 Surrender could be made by Force of the Letter of Auy,
ney. 2. Ifthe Awornies had purfued their Authority.
Asto the firlt it was unanimoufly agreed by all the July,
in their feveral Arguments, that the Surrender in the (i}
at Bar made by Letter of () Attorney, was good; uf
their Reafon was, becaufe every (4) Copyholder having
cuftomary Eftate of Inheritance, may de commnni jin,
without any particular Cuftom, furrender his Landshe
by Copy in full Court, and therefore in plcading the Cop.
holder need not (¢, alledge a Cuftom within the Manor y
furrender in Court ; for that which is the Ufage per tim
Angliaiiz, is the (4) Common Law, as it is held in 3¢ H§,
Br. Cuftsiz 59 54 H. 8. Dy. 54. quod habetur (¢) an
Juetudo inter Mercatores ger totawe Angliam, €. is w
good manner of alledging a Cuftom, for that is the Con)
Taw; ecd in the Book of Entries, Tit. Trefp. Dinifie
Copyioid 1. f. 568. no Cuftom is alledged to enable 2 Cr
yholder to furrender in full Court, no morc than thats
Copvholder may make a (f) Leafe for one Year 5 becal
that he may do by the general Cuftom of the Realm, whid
is the Common Law. Fide Braffon lib.».c. 8. Then ifs
Copvholder may furrender his Eftate in Court by the g
rai Coftom of the Realm, which is the Common Lt
from thence it follows that he may do it by Attorney, a4
Thing incident by the Common Law : And thar will mp
clearlvappear if the Realon of fuch Things which a M
cantdo by Attomey be well confidered. And thereforc
a Man has a bare Authority coupled with a Truft, as
Executors have to fell Land, they can’t fell by Attorng;
bur if a Man has Authority, as abfolute Owner of the Lan
there he may do it byAttorney,as Ceflui que ufe might af
the Statute of ( #) 1 R. 3. and before the Statute of (1]
27 H. 8. for Ceftui gue ufe had an abfolute Authe
rity to d fpofe of the Land at his Will, without ¥
ny Confidence repofed in him, as appcars in 11 Ei
Dyer =85. and there 2 Judgment is cited in 25 %)
8. accordingly, againft the Opinion of fome Julj
in 9 H 7. () 24. But in the Cafe at Bar, the Cof
holder has a cuftomary Eftate of Inheritance, and !
an Authority or Power only. Alfo there isa (1) Dt
rence betwixt a general abfolute Power 'and Authority
Owner of the Land, s aforefaid, and a particular Power
Authoricy ( by him who has but 2 particulas Intered

=

e

Ty 2N
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1 make Leafes fon Life or Years. And therefore if (4) 4 (4) 2 Rol.Rep.

pe Tenant for Life, the Remainderin Tail, &, and /4 has st

Powet t0 make Leafes for 21 - Years rendring the ancient ;a,,;;; j,’g

Rent, &¢. he can’t make a Leafe by Letter of Attorney by

Force of his Power, becaufe he has put a particular Power

which™ is perfonal to him: And fo was it refolved in the

Cale of the Lady Grefbam at the Affifes in Suffolk in ua.

dragefin’ 24 Eb by Wray and Anderfon Chief ]uﬂicc:?] u-

fices of Affife there. Alfo there are fome Things perfo-

jil, and fo_infeparably annexed to the Perfon of a Man,

that he can’t do them by another, as doing of (J: Homage ()2 Rol.Rep,.

and Fealty : So it is held in 33 E. 3. Z7efpafs 253. the 393.

Eord may beat his Villain for Caufe or without Caufe, and gg" :‘“' 66.b.

the Villain fhall not have any Remedy ? but if the Lord ~

commands another to beat his Villain without Caufe, he

fhall have an A&ion of Battery againft him who beats him

infich Cafe.  So if the Lord diftrains the Cattle of his

Tenant, altho’ nothing be behind, the Tenant for the Re-

fpect and Duty which belong to the Lord, fhall not have

é) Treoafs vi & armis againft him ; but if the Lord (4) (¢)10E.4.7. 2.

commands his Bailiff or Servant in fuch Cafe to difirain Fitz. Otfice del

where nothing is behind, the Tenant fhall have cn A&tion Broet Hice

of Trefpafs v & armis againft the Bailiff or Servant. 2 H. del Coure 29,

pa6 11 H 4.98.0. 1 H 6.6.4. 9 H. y. 14. 4. ”CH- 4 7§-b-
Littleson in his Chapter of Burgage bolds, That where ;[ \oc”

in 2 Borough he who is feifed of Lands in Fee may devife Co. Lit. 127.2.

by Cuftom, there the Owner of fuch Land may devife that Stat.deMarleb,

bis (¢) Executors fhall fell, which they fhall'do as Attor- 52 ¢z 1.

aies to him. 3 E. 3. Coron. 310. by the Cuftom of a Manor 84.b.85.a.

2 Frechold will pafs from one to another by Surrender in gd),l’;“'}ﬁ-r"’f-

Courtagaintt the (1) Will of the Lord,and where the Cuftom (eSL;:}e%: fgg;

isfuch, the Tenant may do itby Attorney. Vide 14 H. 4. 1. 4. Co.Lit. 112, b

by Hankford, € vide 19 AfJ. 3. o. (f. )bC°~ Lic.

Andit was faid, (g) as he to whofe Ufe 2 Surrender ismade Ikoj 462,

%y bg admitted by Attorney, fo a Copyholder may fur- (g) 1 Rol sos.

tender by Attorney in full Court: And the Cafe of him to

whole Ufe feems the ftronger Cafe, becaufe he who is to be. )

{mitted. is.to do Fealty, () which none can do Fealty but (h)Co.Lit.68.a

¢who fhall be admitted, and therefore in fuch Cafe the Ld.

2 tefufe to admit him by Attorney 5 but (7) if he admits (7) 1Rol. sey,

In by ‘Attorney, it is good enough. )

But Hill. 28 "Fliz, in (k) Chapmau's Cafe it was held ()1 Rol. 500,

the King's Bench, That where the Cuftom of a Manor 501

4 That the Copyholder out of Court may furrender

mothe Hands of the Lord of the Manor by the Hands of

% cuftomary Tenants, who in Effe® are but Inftru-

eats or (1) Attornies of the Copyholder to take his Surren- () Sty. 423

 that in fuch Cafe the Copyholder by his Attorney

L4 ¢an’s




Combes’s Cafe. Parrly

- gan’t fubrender into the Hands of the Lord by the Handsf

{a)Colirsne.
1 Kol jo2.

{7, 1Rol. 501,

(£} Hedl. 5.

(e -Lirfel 537,
Co. Lir 51,2,
£€o. 2.2,

(/) Ta&. and
Siod 21, a,

1 Rel 567,

¥ H s 31
AL 2.

VI H. £33 2.
Ty Codg iy

{i2) 1 Leon. 36.

()1 Rol. 330,
jor.

¢ dhoaga.
Mox 70, 71.

two Copyhold Ten'ts; for in as much asthe Surrenderin fuy
Cafe oughtto be warranted by the Cuftom, the Surrend, wi.
out fpecial Cuftom to warrant it by Attorney will not be good,
Alfo that was upon the Matter by Attorney to makea Surrend,
by others whoare but Attornies, for that isnot warranted by
the (a) particular Cuftom of the Manor to make a Surrener
out of Court.Butin the Cafe at Bar the Com. Law,and no per-
ticular Cuftom warrantsthe Surrend. and therefore it maywel
be made zccording to the Rule and Reafon of the Com, Ly
by Attorney. But it was refolv'd, Thatthe Attorney oughtty
) Purfuc the Manner and Form of the Surrender in all Poing
according to the Cuftom, as the Copyholder himfelf ought ty
have done ; asifthe Surrend. by the Cuftom oughtto beby e
Rod, crby any other Thing, orin any other Manner, the At
torney ought to purfue it, And the Ch. Fuft. faid, that the Style
of a Copyholder impoits 5 Things: ¥ Nozueir, his Name, 2 0-
ricizent, his Commencement: 3 7z’ his Affurance: Hi
Name is Ten't by Copy of Court-Roll, for his (¢) Nameis not

2. Ten't by Court-Roll, but by Copy of Court-Roll, who isthe

foie Ten’t in Law that holds by Copy ofany Record, Charter,
Deed, or 2ny other Thing, 2. His Commencement, ad ol
taiei doinini 5 for at the Beginning he was but Ten't at the
Will of the Lord 5 3. His Title or Aflurance, fecuuduiz confie-
rudinemn Manerii, for the Cuftom of the Manor has (4) fixed
his Eftateand affured the Land to him fo long ashedoth his
Services and Duties, 2nd performs the Cuftoms of the Manor
And therefore (€) Danby faith in 7 E. 4. 19. 2. That by the
Cuftom he isas well inheritable tohave the Land, as Ten'two
hold hisFreehold by the Com. Law. And it was refolvedthat
the €afe was fironger, becaufethe Let. of A ttorney wasmade,
to thofe who were Ten'ts by Copy, &9¢. of the faid Manor. But
itwasagreed, that wherc an () Infant at the Ageof 15 Ve
ey make aFeoffm. thathe can’t do it by (g) Attorney,becaile
a Cuffom which enables a Perfon difabled by the Law, ought
w0 b= purfued, and an Infant cando nothing to pafsany Thig
outof himby Attorney: Vide 11 H. 4. 33. . and it would k6

Br. Cuttom 15. hard, if Menin (%) Prifon, or Sick, or beyond the Sea, couldnt

(2,5 Co. 252,

make Surrenders of their Lands held by Copy for Paym. o
their Debts,or Preferment and Advancement of their Wirs
and Children, &r. Note Reader, this is the firft Cafe thatl
have known which was adjudged in this Point.

21t wasrefolv’d, that when any has Auchority, as Attoref
todo any A&, he ought to do it in his (7) Name who g
the' Authority; for he appoints the Attorney to be in b
Place, and to reprefent his Perfon ; and therefore the Attornef
can't do it in hisown Name, nor as his 'proper A&, burn
the Name, and as the A& of him who gives the Amhoﬁ{




PART IX, Combes’.r Cd[é. 77
And where it was objeted, That in the Cafe at Bar That

the Attornies have made the Surrender in their own
Names ; for the Entry is Quod irdem Willielmus, € Ste-
hanus, §5¢. furfum reddiderunt, &c. It was anfwered and
selolved per tozam curiam, that they have well purfued
their Authority; for firft they thewed their Letter of At-
wrney, and then they (a) aurhoritate eis per pred’ Lite-(a) 1Rol. so5,
yan Attornar’ dat’ furfum reddiderunt, &c. ‘which is as

much as to fay, as if they had faid, We as Attornies of

Themas Combes Turrender, &¢. and both thefe Ways are

fufficient 5 as he who has a Letter of Attorney to deliver

Seifin faith, 1 as Attorney to %, §, deliver you-Seifin ; Or

1by Force of a Letter of Attorney deliver you Seifin 3 and

all ‘that is well done, and a good Purfuance of his Autho-

fity: but if Attornies.have Power by Writing to make

Leafes by Indenture for Years, &¢. they can’t make Inden-

tutes in their own Names, but in the Name of him whe

gives them Warrant. But if 2 Man by his Will in Writing

devifes that his Exccutors fhall {ell his Land, and dies,

there the Executors in their own () Name may fell the (), Ral. 330.
Land for Neceffity, becaufe he who gives them Authority Dy 251 pl. 8.
by his Will (which takes Effe@ after his Death) is dead ;
yet in fuch Cafe the Vendee is in by the Devifor.

A
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