Lib.1.  Cap. 1L Of Fee fimple. Sect. 10,

of obfervation. Here 1s the firflt (£2%.) and there s no (€5%¢.) in all his three bookes (there being
as you fhall perceive very many) but it is for two purpofes. Firft it doth 1mply fome other ne-
ccffary matter, Secondly, that the {tudent may together with that which our author hath faid
inquire what authorities there be in law that treat of that matter, which will worke three no-
vable effefts: firlt it will make him underftand our author the better: fecondly, it will ex-
ceedingly adde to the reader’s invention. fmd laftly, 1t will faften the matter more furely in hig
memory, for which purpofe I have for lifs eafe in the beginnning fet dowrié in thefe Infh-
tutes, the effc of fome of the principal authorities in law as I conceive them concerning the
fame. In this place the (€5¢,) implyeth pofleflion or reccipt, and {uch other matter as appeareth
by my notes in this feCtion. As for the authorities of law, you fhall find the effect of them in this
{ection, and the like of the reft of the (€'c.) which you fhall find in the fections hereafter menti-
oned, omitting thofe (for avoyding of tedioufucfle) that either are apparent, or which are expla-
ned in fome other places, viz. fect, 20, 48. 102. 108, 120. 125, 136, 137. 146. 149. 154. 164.
166. 167. 168: 177. 179 183, 184, 194. 200. 202. 210, 211, 217, 220. 22€. 233. 240, 242;
244. 246, 248. 262, 264. 269. 270. 271. 279, 320. 322. 323. 325, 320. 327, 320. 330. 335.
336. 341 347. 348. 349. 350. 352. 355 350. 359. 304. 305. 374. 375 377. 381. 384. 38,
393+ 395+ 397+ 399+ 401,402, 410.417. 428. 433+ 447+ 449. 404, 470. 471. 477: 453. 48q.
500, §01. §22.532. 5§52, §53. 550. 558. 562. 578, 501, §92.,° 593. 594. 603.013. 524. Oa25.
630. 032. 634. 637. 638. 648. 6509. 660. 601: 669. 687. 693, 700. 718. 745. 745. 7.0, All
which I have obferved and quotéd heré once for all for the eafe of the ftudious rcader (1).

Britton 204. 206. "‘Pﬁlf!‘l*:- Fleta . [Jf de'ﬁeodo. Where (#t) 1s not by way of fimilitude, but to be underftood pofitively
Itb. 6. cap. 5. Idan hib.3.cap oy 00 Lo s feifed in fee. And {o it is where one pleads adefcent to one ut filio et beeredi, that is,

| g . . . . ; .
’ to To. S. thdt is fonne and héyre, ef fic de cateris, where (ut) denotat ipfam weritatem.

[/] 7. E.3.63 24. Ei3.74. Sicome de aa’wazﬁ?‘z. Of an advowfon [/] wherein a man hath as abfolute ownerfhip
34. H. 6. 34 10, E. 3. quit njyd propertie as he hath in lands or rents, yet he fhall not pleade, that he 1s feited 1n dominico fup
;’;p t54. Micorcap. z.iett. feeds {2) becaufe that inheritance, favouring not e domo, cannot either ferve for the fuften-

tation of him and his houthold, norany thing cun be received for the fame for defraying of.
(De&r, Plic, 287. Peft 8g. charges. And therefore he cannot {ay, that he s feifed thereof 1 dominico fuo de feode,

388.) whereby it appearcth how the common law doth deteft fimony and all corrupt bargaines for

: benefice, but that [#] idenca perfona tor the difcharge of the cure fhould

[4] 6. Co. g1. Bofwel's cale, preientutlons to any . : : , : : .
be prefented freely without expeltation ot any thing: nay {o cautious 1s the common law in

this point, that the pl. in a guare impedit {hould recover no damages for thelofle of his prefen-

(/] 8. E. 2. Prefentment a Eg- tation untill the flarute ot W. z. cap. g. (3) Andthatis the realon that gardian n focage [/]
life 16. 7.E.13 39. 27. E. 3. fhall not prefent to an advowfon; becaufe he can take nothing for 1t, and by confequent he
89.29. E. 7. 5. 31. E. 3. Efti- cannot account for it.  And by the law he can meddle with nothing that he cannot account
pel 240 (Pofl B9. 34¢-b) g 1747, And in a writ of right of advowfon, the patron fhall notalledge the explees or

%T}tfﬂnnz%ﬁ;?z taking of the profits in himfelfc but 1n his incumbent. And hereby the old bookes fhall be
Fleta lib, 5, cap. 5 the better underftood, wiz. Bradton, lib 4. tract. 3. cap. nu, 5. Eff antem dominicun quod guis ha<

bet ad menfam, et proprie, frcut funt Boordlands Axglice.  And Fletalib. 5. ca. 5. Eff autem do-
minicum propria terra ad menfam afignata, Dominicum chiam dicitur ad differcutiam ¢jus quod te-
setur in fervitio. But of an advowfon and fuch like he fhall plead, that heis feifed de advoca-

tione ut de feodo ct jure (4).

Adﬂﬂ?@ﬁﬂ . Adwvocatio, fignilying an advowing or taking into proteétion, is as much

2 E. 1. 4. ﬂs,fffffdf?‘ﬂ watns,  Sir William H(:’:rlcin 7. L, 3 fol, 4. faith, that it 1s not long paft, that a
45. B, 3. 2. man dlc‘l* how what an advowfon was, but, whél_l a man Wﬂult:l grant an advowf{on he granted,
ccclefiant” the church, and thercby the advowlon pnﬁed,' vide 45 1s, 3. 5 But furcly

the word is of greater antiquity, for in the regifter there 1s an originall writ de redfo advoca-

tinnis, and in the originall writ of aflilc de darreine prefentment the patron 18 called adwocatus.

[(#] Vide W, z.ca. 5. And fo doth [o] Bracton call him, Advocatns anicm dici poterst ille,

'n] W. 2. ¢ 5. ad quem pertinet jn.r adwvocationis alicujusy ut ad ccclofiam precfenict nomine proprio ¢t non alienc.
!ﬂl Brad. lib. 4. fo. 240, And [p] Fleta lib, 5. cap. 14. agreeth herewith almolt totidems werbis: adwvocatus off ad qucm
p) Fletalib. 5. cap. 14. pertinet jus adwvocaiionis dlterius ceclefieey utl ad ecolefiam womine proprio nox alicno poffit 19.*';:_‘/5.*;:!5:!?.

And [fy] Britton cap. g2, The patron is called aqowv, and the patrons are called adwvocati,

f'?] Dritton cap. g2. for that they be either founders or maintainers or benefactors ol the church, cither by build-

r] 11, H. 6, 11, b, per Prifot, | : S : | ‘
54_ A re. per N cnton. .. ing dotation or encreafing of it, in which refpect they were alfo catled patrons, and the advow-

L. 1. drout 68. 69, F. N.B. 31, {01 jus patronatus.
b, 10. Co. vgs5. 130 R, Snnllu::u And it is to be underftood that there 18 o rreat r!] diverlity iuter adwocationem medietatis ec-

l‘dlvl-_"}s; L. E }‘“‘-':‘;42- 4;»' E clefiwy E5c, ot medictatem adwvocationis ectlofic (), and of their feverall rémedics for the fame,
de 32e 370 B30 70 472 w61 ehe advowfon of the moity is, when there be feverall patrons awd two feverall incum-

Dower 168, A . . . .
(4. Co, 7;. s Co. 102. 2. Inft. bents in one church, the one of the one moity thereot, and the other of the other niovity, and one
375:) part

(1) Scein fol. 22, a, the note in refpe@ to lord Coke's obfervation on Littleton's ufe of nora, &'c. and like expreflions,
(z) And yet i 34, H, 6, 34. one pleads, that the king was feifed in his demelne s of fee of an ndvowlon in grofs,——See
alfo 26. IX. 4. 64. b. where ina writ of rightof advowflon by an abbot againit the countefs of Ormond, the plaintil counts, that
on¢ R. was feized s demefue as of tee and right, and it was held good, If a church be impropriate, the improptiator
may plead feifin in his demefne as of fee. Plowd. s03.-=(3) Adwonvjon affets.  Recowery in walue for advowfon fhall be vad. for
ewvery mark  (the church is worth by 1he year.]™ 8. E. 2. Recovery in walue, 1y, Hal. MSS,  The words between the brackets
are added from Titzh. Abr. As to” an ndvowfon's being affets and valuable, fee Polt, 374, b, and the note there fiven
on the fubject.—(4) Office de balliva parcei vel hundredi not demefue, yet the elplees fhall be laid. 7, E.3.63. 8. £ 3. 55, Corody
nol I!f”h"ﬁfff 174 E. 2. N”/wr obiit 12, Tithas nultetley r‘ff;ﬂp/};g' _DJJ., e, One g?'ﬂ”f.‘ '{ ?'ﬂ-’f’*fﬁﬂ?:gf" 1he g"ﬁ”fﬂ'ﬂ b}-iﬂlg.f I’HJHHI.{}’. and
declares of a grant virtuee cajus fuit feifitus in dominico fuo ut rf* feado, By fome this is eleding to hawe it as a vent-charge,
1. L. 6. Dy, 65. But ruled contry, and the pleading  good in fubflance. M. 43+ 44. Lliz. B. R. Cafe of Dean ‘?/ f"'”"‘{“’.'ﬂ”" Noy
no 163 My vu. Gar. B. R Cro. . 3ae Sprint and Hickes 2. Bulfl. 148, Hal, MSS,  The dean of Rochefler's cafe s in Noy, 97, 2.
And. 106, & Ow. 71.—A man intitled to a road plends leifin of it in deminico fuo ut defrodo et fn jure. 3.1 6.7. In native haben.fo
elplecs wlledgred, and yet the conat for the villein only de feode et jure. 39 IL 6. 32,=Where a rewerfion depends on an cftate for
years, theve plending cither feifin in demefie as of fre, or feifin a8 of fee, will be good 3 but if the reverfion be on an eftate of
frechold, only fedin in demefne can be pleaded, PMowd, tgv. a. Se¢accord, Dy, 101, in Culpepper's cafe. It 15 faid, that n1a-
verfion or remainder belonging 1o the king's tenant in capite formerly inritlct(thu king to wardthip, though the ltatyte 1. K,
2. de priveogativa regis cap, 1, Mpeaks of lands of which the tenant dies feifed in dominico fuo ut de feado. Stanf. Prierog, 8.
l’l_mwl. bre See further aoto pleading feitin in demefne ante 19, 0. no g, Standf, Pricrog. 8. a. 14, 2, Dottrin, Plac. 287, & Com.
Dig. Pleader. C, 15 —(5) But note, that this diverfity doth not hold in the eafe of n l'cﬁ{:n'y; for in Iolland's eafe, 4-'- Co.75. the
Pleading was ad mediectatem vedtorie, wherens it thould have been ad redforiam medietatisy and yet it was taken by ‘the court to
be the fame in cfledt,
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Lib, 1. Of Fee fimple. Sect. 11. 18

U B o 1 '
part as well of the church as of the towne allotted to the one, and the other part thereof to '
the other; and'in that cafe each patron if he be difturbed fhall have a quare impedit, quod per-
mittat.ipfum prafintdre idoucam perfonam ad medictatem ecclefie (1). o -

.“Butif there be two coparceners, and they do agree_to.prefent by turne, each of them in (to. Co. 135, F. N. B. 77.)
trith’ hiath but a ‘moity of 'the church; but for that ‘there is but one incumberit, if either of them IR
bedifturbed; fhe-tall have a..grare impedit, Se, prefentare idoneam perfonam ad ecclefiam; for
that there is but one church {lncg, one ,incunkll:gen.t', and fo of thelike (2). But in [ /] the faid cafe [s] Britton for 295. 31. E. 1
of two toparceners ‘one of them fhall“ have a'writ of right et of advowfon de medictate adwo~ droit 68. 69. F. N B.31. b ;,,_.'.3 3:
cationisy tor in trith flie hath but aright toa moity; but in:the other cafe, where there be two 2- 5« H. 7 8. 17, E. 4, 3875
patrens and-two ncumbents in.one church, each of them fhall hdve a writ of right of advow- 76.7. E. 3. 327. 8. E. 3. 325.
(6h de adwvacatione medictatis, -, %z. Aﬂ;'] :f‘r 33- 4. f: 4 10. 33
“!And ac there may (as hath beene fad) be two feverall parfons in one church, fo there + 3¢ QUL TP 190,
may be two.that may make but one parfon 1n a church, [,{] Britton faith, fF afeun ofglife [+] Britton fo. 235
Jfoit done & divers perfons éz‘?r un fole avowe, nul ne fe pura pleadre per affife de juris utrum ne nul

¢ftre implede fans lantre, v

J

co And therewith agreeth Fleta. [«] Ztem licet aligua ecclefia divi- [u] Fleta lib. 5. ca. 19,
Ja fuerit inter duos, five bona fua habeant communia five fiparata, dim tamen wnicum habeant ad-

wocatum nullus corum fine alio agere poterit vel implacitari. And Fitzh, faith, that two preben- g . B o

daries may be one parfon of a church; who fhall joyne in a juris utrum, fo is one retory ~~ 49+ 0o

may be annexed to two feverall prebends, and both of them make but one’ parfon. But

where one is parfon of the one moity of a'church and another of the other moity, as hathbeen F N B

f2id, there oneof them fhall ‘have a juris wtrum againtt the other, and in the writ thall name % b

him perfona medictatis ecclefiee, {g'c. But for avoyding of fufpicion of curiofitie if we fhould

proceed any further herein, we will attend what Littleten—wtH further teach us,

Sect. 11,

E T nota, que - 11 to fee fimpl
_ L. well to fee fimples con-
home ne poit aver man cannot have drtiohal and qualified, as to

me,? dﬂfﬁ[ﬁ' ol P/ZJZ'.F a moreilarge or great- fee fimples pure and abfolute.

) ‘ o - : . Tor our author fpeaketh here
Q7 ender Eﬂdf e den- er ecftate of inheri of the amplenefle and oreat-

/zerz'}!‘a?zc‘e,( 3) que fee tance than fee fim- neffe of the eftate, and not of
' the perdurablenefle of the

ﬁlﬁﬁ/ﬁ’- * . Ple' : fame. And he, that hath a

fee fimple conditionall or qualified, hath'as ample and great an eflate, as he that hath a fée

fimple  abfolute, fo as the diverfity appeareth betweene the quantity and quality of the
eftate,

" From this ftate in fee fimple, eftates 'ih- taile, and all other particular eftates are derived,
and therefore worthily.our author beginneth his fir{t booke with tenant m fee fimple, for

a principdlioribus_fer dignioribus eff inchoandum.
Ne poit aver pluis ample ou griender eftate, &¢. For this caufe two [a] fee 1] py. com, 149. and 248. 19,

fimples abfolute cannot be of one, and the felfe-fame land. If the king make a gift in taile, H-8. Dier 4. 29. H. 8 Dier. 33,

and the donee is attainted of treafon, in this cafe the king hath not two fee fimples in him, wiz, 16, Eliz. Dier 370. 2 Maric Dier
1c7. Auften’s caie. Pa, 38. Eliz,

' ) ; ee fimple determinable upon the dymg without iflue of te- _
the ancient reverfion in fee, and a fi ] p ying ol lents e, Pa. 38 Eliz

nant in taile, but both of them are confolidated and conjoined together(4). And foitis, if fuch . Queene PT, and the Bithop of
a tenant in taile doth convey the land to the king his heires and {ucceflors, the king hath but  Lincolne, Huffey and others Def.

onc citate in fee fimple united in him, and the king’s grant of one cftate is good, and fo was 15. E.4 6. 8.
it adjudged in the court of Common Pleas, And yet 1n fcvgral pe}'fona by aét in law, a rever-

fion may be in fee fimple in one, and a fee fimple determinable In another by matter ex pof?

faflo; as if agift in taile be.made to a villeine, and thelord enter, the lord hath a fee fimple

qualified, and the donor a reverfion in fee (5). Bu_t if Ehe lord infcofte the donor, now both fee L e e
{imples arc united, and he hath but one fee fimple in him, Butone fee fimple cannot depend (Plowd. gcg. Dy. 4. & 12. Cro. &: ey

on another by the grant of the partie, as if lands be given to A (6), fo long as B hath heires of  Jam. gg0."Finch, 8vo. cd. 114,269, L8 20, 7

up )
Jis boc thC rcnmin ¢y Over 1n fcc the rcuuﬁndcr 18 mydc (7). 1, Ro, Abr, 827. Dy. 150, b.) Lor S ,.n,.r:%,.
ty ? ;ffgﬁ/é'jfgrg
B /J . 2 ':}"' e ‘,11,..-

v

. . L ,—-f-i'*-/""/ﬂ- |
Sect. 12 . Ké“’zf

JTE M pm‘c/:{zﬁ.’ LSO purchafe 1S Urcliafe ih '];,ntiu s ci- % . ﬂ»f":
ther a.-:*gn;;ﬂfmu of the "H:_, ”/ ;4"

eff appel la _pQF- | .‘ called the PO{ICf-‘ verbe acquire, lor fo I find it :’5’ A%,
.E’IZ‘G?Z des terres ou fion of lahds or tene- in the original regifter 243 : -

In terris wel tencmentis, quee
wir:d ,

( 1? Accordingly in Smith's eafe vo. Co..135. b. it was agreed, that guarauimjwdir prafentare al medielatens rc{hﬁm, Mhall only
be when there are two feveral patrons and two feveral incumbents of ditinét parts o the ﬁ!nw cllurcl] 1 but in that cafe the
court implicd as much, becaule the count nlledged a feifin de adwocatione medictatie,  In Windfor's cale Cro. Eliz. 686, where
the count was of the adworvfon of tavo parts, the court held thedeclaration to be bad ; bpt then it was, becaule by other parts ot
the declaration it appeared, that the church was entire, and that'there was but one incumbent, and gonﬁ:qucntly that the
plaintifi*a title was to tavo parts of the advorwfon, and nat to an advorwfon of twwo paris.-—(2) Sce fur!her on this (ubjeét Doder Ad-
vowl. 21, 2.Leon, 36, Dy, 78.b. & 299, W. Jo. 44.6. & WIlL. vol. 2. page 225. & a3r.—=(3) On inheritance, L and M. Roh, P.
andd Red, (4 ) See ncce Cro, Eliz. 519, Hob, 323. & W, Jo. 6.Tlie king Sfhall be faid to be in, in point of rewerler, nu‘d
Shall awoid leafes by tenant i tail, Plonwd. s52, Ty, 2. Car. Rot. 730. and adjudge H, 3. Car. Hutle . and Crook n- 4. Str Thomas {iafr s
cafo. A, tenant for life, vemainder to B his fon and heir apparent in taily remainder to A's vight heirs, A grants vent-charge fo Gy and
his heirs, A and B lewy fine to the ufe of A and his heirs, A enfeqffs D and dies, having {fue B and roled, that D fhall hold ¢ mrﬁw, for
by the fine he has a feé confolidated in him y avhich quiere, For Mi vo, Yac, B. R, Buffirony 350 in Ervington's cafe. A and B his avife
fenants in tail fpecial, vemainder to the vight heivs of Ay hawe i{ﬁ:a a'fon and a daughtery the fon by Indenture makes leafe for a0 years
‘10 commence after the mother's death, the father being deady the fou dies wwithout ifluey the dnu?’f;rer Jewies n fine to 1. 8. the mother
diesy and although this leafe is partly devived ot of the fee fimple, and by the fine 1. 8, had a confolidated fees ?yu, beeaufe the daughier
avas yot liable to the Ic:y‘:. confequently vhe conufee fhall not be liable to the leafe fo long as the tail continues. Vid M. 6. Yo, L, R, 1. 33,
Nedhars's cafe. Tenant in 104l r'c'mai{dtr 10 the king, is attainted of treafon,  The l-mg/bfall wot be iny in polut of vemainder, but as bong
“as the tail continues fhall e in under tenant in vail, and fuljeél 1o his charges, and fo it differs from Walfingham's cafe, where the king hed
the veverfion, Paradine's ¢afe. Hal, MSS.—=8ec 8ir Thomas Holt's cafe in Ihitt. 96, and Cro. Clhin, 103, nand Errington’scale in
2. Bulltr.42.  As to Nedtham's cafe and Parndine's cafe, I take tham to be the fanie, and thereader will find it reported by the
name of Pooleand Nedham Yelv, 149.=4(5) See Acc, Pofts 117, fem(6) The words and his heirs feemy wanting hereo—(7.) Acc.

30, Cos 97, by See an obfervation on thiv doftrine by lord cliy juftice Vaughan, who feema to queltion it, Vaugh, 269, 370,
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Lib. 1. Cap. 2.

wiri et mulieres comjundlim ac-
Braflon lib. 2. fol. 6g. gf:%werzfnt,fs’ ¢. Bructon calleth‘
{5] Glanvill, Iib. 7. cap. 1. Britt. lt‘ﬁﬂf‘gft{/ff”mi andby[4)Glan-
c. 33. fo. 84. & v21, vill it 1s called queéfius or per-
(1. Ro. Abr, 827.) guifitum,

A purchafe is alwayes 1n-
tended by title, and moit pro-
perly by fome kinde of con-
veyance either for money or
fome other confideration, or
frecly of ‘gift; for thatis in
law alfo a purchafe (1). Buta
defcent, becaunfe it commeth

o de

mefne.

Of Fee ﬁmpfe.

tenements que home
ad per _fon fait, ou per
agreement,
poffeffion 1l ne awvient
per title de difcent de
nul de fes ancefters,

mes per fon jait de-

Sect. 13, ‘

ments that a man hath
by his deed or agree-
ment, unto which pof-
feflion be commeth
not by title of defcent
from any of his ancef-
tors, or of his cou-

fins but by his owne
deed.

a quel

coufins

fes

meerely by act of law, is not faxd tobe a purchafe; and accordingly the makers of the act of

»l, Com. ‘Wimbiﬁ:ﬁcy‘s cafe 47.
b, 1.H. g cap. 5.

parliamentin 1. H. 5. ca. 5. {peaketh of them that have lands or tenements by purchafe or def-
cent of inheritance. And foitis of an efcheate or the like, becaufe the inheritance is caft upon,

ora title vefted in the lord’by act in law, and not by his own deed or agreement, as our author
here faith (2). Like law of the {tate of tenant by the courtefie, tenant in dower or the like. But
fuch as attaine to lands by meere injury and wrong, asby diffeifin, intrufion, abatement, uf-
urpation, &c. cannot be {aid to come in by purchafe, no more then robbery, burglaric, py-
racy or the like can juftly be termed purchafe (3).

(Cro, Jam, 366. Poft. 27. 3. 3.
Init, 202.)

If a nobleman, knight, cfquire, &c. be buried in a church, and have his coat armor and
pennions with his armes, and {uch other enfignes ot honour as belong to his degree or order,

fet up n the church, orif a graveftone or tombe be laid ormade, &c. for a monument of him,

[c]9. H.4. 24
Mich, 10. Ja

banc. in Pym’s cale.
Fd] B. CatTanaeus fol. 13. Conc. %
29. 30. E. 3. 2.
9. 10. .
103, tit, Defcm:rt B‘r, 43 9. E. 4 that in
15 Madam Wiche's cate,

QObiter 1n Coml.

H. s.tit. Excentors yy - may have an actton 1n that cafe againft thofe that deface them in their time (5).
'(as the beft bed, table, pot, pan, cart, and other dead

fomne places chattels as heir-loomes,
chattels moveable) may go to the-heire(6),and the heire in that eafe may have an action for them

[¢] in this cafe albeit the freehold of the church be in the parfon, and that thefe be annexed

to the treehold, yet cannot the parfon or any take them or deface them, but he 1s {fubject to an

B .11 4207 u{gﬁan to the heire, and his heires in the honour and memory of whofe anceflors they were fet
‘J £l . . . ¥ ' - - Y

P (4). And{o 1t was holden, Mich, 1o Ja. and herewith agreeth the lawes [4] in other coun-

& 3. 39. E. 3. 6. tries, Note this kind of inheritance. And fome hold thatthe wife or executors, that firit fet them

And note,

at the common law, and fhall not fue for them in the ecclefiafticall court; but the here-loome

'e] Vide 28, H. 8. 24. .

yr ez
}ﬁ:f/}/zif -
‘ff,':/{’?fl_'h?/ﬂ/ :

/

15 due by cuftome and not by the common law (7).
&7 4 e heire-loomes, and fhall defcend to the next fucceflor, and are not devifuble by teftument.
An heire-loome is called principalivm or bereditarium.

Confuctudo bundredi de Stretford in Com™ Oxon’ eff, quod heredes tenentorum infra bundredun:

And the [¢] ancient jewels of the crowne

¥nt.adjudicata coram regeTr, 411 ?*.«.fdf.c"?:m{ extflentium poff mortem antecefJorum Siorun Zra&fﬁmf{f, Sc. principalium, Anglice an heire;
E. 3. lib. 2. fo. 104.in Thefaur. loomé, wiz. De quodam genere catallorum, utenfilivm,Sc. optimum planfirum, optimam carucam, op=

Sedt. 241. 242. &, Lininn c;}ﬁézzm’, .

Our author hath not fpoken of parceners in this chapter, for that he hath particular chapa

ters of the fame,

Gradus Parentle, (S,

Cuar. 2.

ENANT i
Jee taile eff per
force de le flatute
de Weft, 2. cap. 1.
devant le dif

TENANT en fee

taile. Tallium, or feo-
dnm frrf/f'm'rfm, 1s derved of
the Irrench word railler foin-
dere 3 tov 1o Littleton him-
fe'te in this chapter, feét, 18, car
{iuth,

T

(z. Inft. 931.)

Mirror cap. 2. &y, ¢, & cap.
y. feét, §a +

(Pofl. 22.2.)

Sect. 13.
ENANT in fee

talle 1s by force
of the ftatute of ».
2. cap. 1. for before
the {aid ftatute, all

Slatute,  touts en- inheritances were fec

Le Statute de W, 2. fheritances  fuerent fimple; for all the
This ftatute was made in fee  fimple ;- car gifts which be {pe-
fﬁéfih,- & i']'l‘j 1;";;:_'#;::&:}::“‘; 2 touts les domes gque cihed in  that fla-
holden at Wetlminfler, and ﬁ?ﬂf ‘/.;b(.’cifﬁf.’.i‘ deins tute were fee ﬁmplc
mefine

(v} In Plowd. 17, Saunders arguendo fays, that one may bave land by purchafe three wayg, by bargain or gift for money,
By gift without any rccom penle, and by way of remainder=—(2) The ablot of Fountains of the order of C{/Igprcinu,r before the cotineil
of Lateran makes a feoffment, and the land efcheats 1o him after the council of Lateran. It feemsy that he fhall not be charyed avith tithes,

beeaufe it is not a purchafe.

Quaere. M. 7. Fac, B. R. Dickfon and Waller Ha). MBS, It was decreed by the general council of

Lateran in 1215, that the privilege of exemprion from tithes, enjoyed by the Ciftercians and other religious orders, fhould not

Ne

extend to lands purchafed after that councyl.

occafions. privilegiorum fuorum ecclifie ulterius prayraventar, decernimus, ut de ali-

euis terris et 0 modo acquirendis, &, rft'ﬂfma:rpcr olvant, ¢, Gibl, Cod. 1t ed. v. 2. p. 700, 701, ‘This cleluins the cnfe cited by

Lord Hale,~An cfcheat in appearnnce particip

tes of the natwre both of a purchafe and n dqﬂraur} of the former, becnule

fome ndk

the lord is requifite to perfedt los title, and the aétunl pofliflion of the land cannot be grined 'till he enters or brings his werit of

b
ef’éhcnt y of the latiery becnufe it follows the natore of the ﬁ!ignnr‘y, and is inheritable by the fime.perfons ; but frictly

efcheat is a title neither by purchafe nor defeent It fhould be coniidered,
the altual puffeflion 5 yet his title to take pofleflion commences immedintely

without waiting for his own deed or agreement, and asmuch

Now is it any obje€tion to this wa
fand by purchafo, where he hay rﬁ'c

(heaking nn

pat though the lord maoft do fome nél to put himfelfnto

on the want ot o tennnfy and thia title 18 velted in him

' . by mere ad? of laav ns the title of nn heir is in the cafe of n deleent § and
thercfore hoth titles nre cqu:_llly exchided from hcing wrchafes,  On thie other hand, ef¢hent s nnt a title

Jord takes in his capncity of lord of the feipnory of which the Jand e(dhented wns holden, and not as Aeir nrf;
of confidering the title by efchent, that the land efoheated will be inheritable in the lord as
ch fesgmory by purchafe, and ns- land by defcent where he hag the (eignory by delcenty for the
renfon of this is, not thae the ¢fchent is either n purchafe or defcont, bt becanfe the efchont followa the leignory,
right to it is devived, na an accefliry to ite principnl.  According to this view of the fubjedt, inftead of dittributin

defeent § {or the
y right of bloods

(rom wiieh rhe
rll the fe-

veral titleo to land onder purchafe nnd dejeent, it would he more necurate to to fay, thut the title to land 18 cither hy

purchafe, to which the nét or ngroement of the par

ty is ellential, or by yuere aét of lanv, and under the Intter to confidey firfl d-

Jeent, und then elcheat, and fuch other titles not bein

B

Black{l. Comment, ed. 5. vi2. p. 241, 0nd 201,2-(1) o

by delcent, no yet like them acerue by mere nét of law. See on this fubjeét
¢ Acc. nnte 7 bowafy) 8eo Cro, Jam, 369, 2. Bullte, 141, See too the {everal

books cited in Vln._Ahl'. Defeent V.—=( 5} Sce Acc, 13, Co. 104, where it is faid, that afterwards the heirof the perfon, in honour
of whom the tomb is ereted, thall have the action.——(6)Heir-looms by cuftom cannot be alienated by dewife. See Polt 185 b and
vWVernaay jo=(7) However, perfonnl property may be deviled or limited in fri€l fettlement to one for lile, with remainder to {fons

and
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mefine le_flatute fuer- conditional at the com- hath the name of the fecond,
becaufe another parliament

ont feefimpleconditron- mon law, as appear- g5 formerly holden ac

al al common ley,come eth by the rehearfall 1’\feihninifler in the third year
. - . of the fame King’s ragne
appiert per le reherfal of the fame flatute. ;.0 S0° V6L THIBIE 2 Intt

de meﬁ)ze [b’ﬂdilfﬁ&'. Efr And now [)y this {ta=~ iter thefirft. And albeit ma-

el flatute te- tute, tenant in taile ©ic parliaments were after
0?"31‘) e ‘/i ? taile holden at Weftminfter be-

deux maners, ceflafca- that 15 to {a te~ onely, propter excellentian
, ﬁ/ * /s called the ftatutes of Weft-

voir, tenant en taile mant in taile generall, |8 A T g

gﬁ’ﬁﬁ’!‘d//, et tenant en and tenant 1n taile fp{i— ed by Lirttleton1s W, 2. ca. 1.
upon which ftatute our au-

fﬂf/é’/ﬁfﬁlﬂ[- call. thor in the Inner Temple did

lcarnedly rcad, whofe reading I have, Of king Ed, 1. and of this flutuce, Sir William

Herle, chiete juftice of the court of Common Pleas, in 5. E. 3. 14. fuith, that king E. 1. & E 7 rde
was the wifeft king that cver was: and the caufe of the making of this ftatute was w pre-
ferve the inheritance m the blood of them to whom the gift was made. And in g.'L, 3. :2,
he faith, that they were {age men that made this ftatute (1), See more of this in the chapter of
Woarranties, fect. 746.

Of this eftute tmle 1t 15 faid, [a] Modus legem dat donationi, et tenend eff etiam conventio, F
Guia modus et conventio vincunt legem : wt fi alicnl cum wxore frat donatio, babendum ¢t tenen-
dum fibi et baeredibus quos inter cos legitime procreabunt, ecce quod donator oult tales beeredes in
beereditate paterna ot materna fuccedant, aliis havedibus corwm remotioribus penitus excluffs : ot
qreod welnntas donatorisobfervari debety manifefle apparct per heee flatuta. Quia avtem dudum regi
dierum m:’de&m‘w, (S¢.

Devant le ait flatute [b] touts inheritances fueront fee fimple. Here [4] Vid. fedt. 18, Bric. ca. g5,

fee fimple 1s taken in his large fenfe, including as well conditionall or qgualified, as abfolute, fol, 93. PL. Com, 235. 562, Shel-
oy ley’s cafe, 1. Co. 103,

to diftingutth them from eftates in taile fince the find ftatute. Before which ftatute ot donis (2. Iaft. 333. 7. Co. 18.)
conditionalibus, it land had beene given to a man, and to the heires males of his body, the 3

having of an iflue female had beene no performance of the condition ; butif he had iflue

male, and dyed, and theiffue male had inherited, yet he had not had a fee fimple abfolute,

[c] tbr.if he had died without ifluc male, the donor fhould have entrcd as in his reverter, [c] 44. E. 3. 3. 32. E. 1. Form.
By having of iffue, the condition was pertormed for three purpofes; Firft, to alien: Se- don66. 7.E.3.6. 7.7. H. 4.
condly, toforfeit: Thirdly, to charge with rent, common, or the like, But the courfe of 37+ = H. 4. 2.

defcent was not altered by having iflue(z) : for if the donee had iffue and dicd, and the land had - :

defcended to hisiflue [4] yet if that ifflue had dyed (without any alicnation made) without i{= [4] 18. E. 3. 46. 18, AfL p. 5.
fue, his collaterall heire fhould not have inherited, becaufe he was not within the forme of the 12. E. 4 3.

gift, wiz. heire ol thebody of the donee. [ ] Lands were given betore the ftatute in franke- *f] a. H. 3. Formdon 34. 18
marriage, and the donees had iflue and died, and:after the iflue died without iflue; it was ad- {7 ‘; 1'3?' E. 4. 1. f,"f Corm
judged, that his collaterall iffue thall not inherite, but the donor fhall re-enter.  So note, that 247, b. 18. E. 2. tit, Formdon
the heire in taile had no fee finple abfolute at the common law, though there were divers s%. s9.

defcents (3).
If lands had beene given to a man and to his heires males of his bodic, and he had iflue

two fonnes, and the cldeft had iffue 2 daughter, the daughter was not inheritable to the fee
fimple, but the younger fonne per formam Doni. And fo 1f land had beene given at the common
law to a man and the heires females of his body, and he had iffue a fonne and a daughrer, and
died, the daughter fhould have inherited this fee fumple at the common Luw(4) ; for the ftatute of
donis conditionalibus createth no eftate taile, but of fuch an eftate as was {ee fimple at the com-
mon law and is defcendable in fuch forme as it was at the common law. If the donee in taile
had iffue betore the ftatute, and the iffue had died without iflue, the alicnation of the donee at

the common law, having no iffuc at that tune, had not burred the donor,
. . ' O \ . A (1. Ro. Abr, 842.)

[2] It ddnee in taile at the common law had aliencd before any iflue had, and after had {¢) q0. E. 1. Formdon .
tfue, this ahenation had barred the iffue, becaufe he claimed a fee fimple 5 yet 3t that iffue had Tenps B, 1, ibidem 62, 29, E
died without iffue, the donor might re-enter, for that he aliencd betore any iflue, at what time he 2. Formdon 61. Pl Com. 246.
had no power to alicn to barre the poflibilitic of thedonor, [4] But)if feme tenant in taile had [£] 4. E. 2. Formdon go.
taken hufband, and had ifliie, and the hufband and wife had aliened in fee by deed before the
ftatute, yct the iflue might have bad a formdon in dejeender (§) ;5 for the alienation was not law-
ful: but otherwift 1t is, 1f it had beene by fine.  And thefe things, though tlicy feem ancient,
are neceflarie notwithilianding to be knowne, as well for the knowledpe of the common law,
as for annuitics and fuch ke inheritances, as cannot be intailed within the faid flatute, (f: Ro: Abr. 837.] .

[i]) 6. E. q. 6. Jo. of Eltham'"s

and therefore remaine at the common luw, [7] If the king before the flatute of Dawis
L' -

dauvgbters in tail, fo as to be tranfmiffible like heir-Jooms ; but the goods will be the ablolute property of the firft tenant in
tail, and be conformable toall the othey rules concerning executory devifes, and cannot render the property unalienable longec
than livesin being, and 21 years after, For cales of heir-looms by devile and fettlement, fee Gower and Grofvenor, Barnad,
q__Ch I}_‘il’- 54+ }’Vyth and Blackman, 1. Vef. 190, Duke of Bridgwater and Egerton, 2. Vell 121, Boon and Corntorth, 2. Vel
5‘7?-‘““*1] Traflord, 3. Atk, g347.—<Sce further on the f{ubjeét of ﬁcir-lmms, Blackft, Com, sth ed. v. 2. p. 429. and Vin. Abr,
Jfaiﬂfuam.-—(? However Lord Coke in other places finds great fault with the ftatute de donis. See Poft. 1y, b—(a)
Where the pift was fpecinl to one of the heirs of his or her body by a particular perfon, the courle of defcent was in fome degree
changed by the having iffue § for after iffue had, by conftraélion of Jaw the land became defcendible to all the heirs of the do-.
nee's body, whether they were the donee’s iffue by the perfon named in the gift or by any other peifon, and alfo liable to rhe
curtely or dower of n fecomd hufband or wife, Sce Ace. Pain's cale, 8. Co. g5 b, and Berkley's cafe, Plowd. z47. and the
next note, Lord Cokeinters, that this was the common law from that part of the ftatute e donis, or of Wetlminiter the fe-
cond, which enadls, tljntﬁ*m thenceforth neither the fecond hufband nor the iffue of a {econd marriage thall have any thing in
the cale of fuch o conditionnl gitt, Nee habeat de catero Seenndus wir hujufmodi mulieris aliguid in tenemento fic dato per conditionens
poft mortem nxoris fuew pev lepem dueliwy nee exitus de Jecumlby wiro ef muliere Juccefionem harcditariam.  That at common law the
having of 1lfue thus enlrged the courfe of defcent, where the gift was of an exprefs conditional fee to a man and woman
and the hers of their two bodies, nll the authoritics agree 3 but it 18 faid, that theiflue of n{},‘ram:’ marriage could notinherie
where the gilt was 1o frank-marviage, which was an implied conditional fee to the donees and the iflue between them, and yet at
the fame time we are teld, that in this larter eafe the fecond hufband might have curtely, See 3 Intt. 336, 1t will be dithcule
to give a renlon why a giftto hutband and wife and the e between thiem fhould be fo ditinguithed trom a gift in frank-ma-
ringe, or why the hutband thould have curtely, where theiflue by him could not tnherit,  Seethe next note, where Lord Hale
fumpu to doubt this doClvinew—(1) If pift be to huband and avife and the heirs of their bodies, the iffue by the jecond marriage ins
herits, 3 Rf'f’- Paine's fﬂﬂ" “ﬁ'f-‘ﬂlh that a J"{'ﬂ in frank rz:rrl'r'fﬂga pury fo the hewrs betavreen the donees nug’y; but a gift to ﬁ"ﬂ'ﬂml
ﬂ_"ff wwife, and o the heirsof their bodies, 10¢8 10 the heir of the budy of the furwivor for avant of iffic betnween them. Vil tamen. !‘!arz_u:f.
Comment, ag1,—Hnl, MSS.—Lord Hale mult be here underftood to (peak of gifts nt common luw.—dee the preceding
notee=—(4) In 1. Ro. Abr, 841, 3t is fadd, that if Janed had been given to one and his heirs males of his body, and atterwards
he had itlue foannle and a female, nnd afterwarde the male died, the female thould have inherited the land. a8 Fogo 46, a8,
Afl, 58, mecited ag nuthorities to prove this to have been the common law in refpeét to tees condinonal j but Lord Coke’s doc-
trine here v contra, and ferjeant llullu refera to it an being fo; and in refpec toeltates in Lol mnle it hay been long fettled, that

u female cannot inherit Ly conveying her defvent through a male.  See Polls 25 a. and b.e=(5) In nuother book Lourd Coke fays,
L that

335.)

E.q. 22,

a] Fleta lib. 3. cap. g Bradt,
i, 2. cope 50 &ea Bun eni 2. &
10,
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s‘ conditionalibus had madé a gift to 2 man, and to the heires of }ﬁs bodie begotten, the donee
& poff prolem fufcitatam might have aliened as well as in the cafe of a common perfon, [4] But
N 1t the donee had no iffue, and before the ftatute had aliened with warrantie, and died, and
% the warrantie had defcended upon the king, this fhould not have bound the king of his re-
\* verfion without affets: but otherwife it was in the cafe of a common perfon (1) [/] Of the
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other fide, if lands had beene given to the king and to the heires of his bodie, he could not be-
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:, g\{s § l\* fore iflue have aliened in fee, but onely to have barred his iflue as a common perfon might
TR &'3 :& k have done, but not to have harred the reverfion, for that f{:ould have beene 1'wrong in the
- &g ¥ , w“ N cafe of a fubjelt, and the king’s prerogative cannot alter his cafe, nor'make it greater, than
) s | Hﬁ 3 ~ ‘Q\\Q \l‘{ «\ the donor gave unto him, and it is a maxime 1n law, that the king can do no wrong..
% RO \b\ (\ 1A pnge o When all eftates were fee ﬁmple,.th?_ werc purchafers fure of their purchafes, farmors of
':‘ \ c} N 7wl 4"&4 s re?. their leafes, creditors of their debtd, the king and lords had their efcheats forfeitures
: § ‘ % i 3 § Legonsm ) f et 07 o P wardfhips and other profits of their' feigniories : and for thefe and other like cafes, by the
_ \Q 4 \\%\\{ Qa { 10. Co. =8, in Post, cafe wifedome of the common law all eftates of inhernitance were fee fimple, and what conten-

j BANIN : i o B tions and mifchiefs have crept into thie quiet of the law by thefe fettered inheritances, dailic )

\‘i ! }\1 4 :"\\L\lﬁ\}{‘i § experience teachoth us (2). But fee more of this matter in theratorefaid chapter of warrantie,, 4.
) \‘ N J :I%".\ \ '+ fect, 74.6.a ' , <
§ E }‘é\%\ § \ %& \}\ Common /ey- Sce for explication hereof,. fect. 170.
~ \ Y Come appeirt per le reherfall de mefme le flatute. Here, by the a
N § ‘\t } . PP P ’ cre, by the autho-
» {"‘ﬁ R ! ‘l \ § %ﬂ\&\q d-Studs Jib. 2. ca, 55, ritie of our author, the rehcarfall or preamble of a {tatute 1s to be taken for truth; ror it
§ S \ %\ ; ‘ & g \%"‘ cannot be thought, that a ftatute that i1s' made by authoritie of the whole realme, as well of
'Y \l& 1\ \\\} \ \5 {\&m\k\{l\ \§ the king, as of the lords {pirituall and temporall, and of all the commons, will recitc a thing
\ ") % againft the truth.
Ay Y Q i i& 5 :
Q\\s\ \§ \xﬂ N \% } mﬁ Et ore per cel flatute tenant entaile eft en 2. manners, s. tenant en
| W ¥ N YR tayle gemerall, et tenant en tayle cfpeciall.

¥ This divifion of an eftate taile 1s perfe&t and found, for the membra dividentia, wix. gene-

rall and fpeciall are converted properly with the thing defined, and they are proved by many
authorities of law, and approved of all learned men, and {o are all the divifions through all
his three bookes, which the ftudious and diligent reader will obferve. And how excellent
and difficulta thing it 1s to divide rightly and properly, efpecially in the law, the learned de
know, *
Plowd. 55¢. 2. Ro. Abr, 780.) By this ftatute the land s as it were appropriatéd to the tenant 1in tade, and to the
Er_] 24, H. 8, ut. feoffments al héires of his body; and theretore [»] if an eftate be made, either betore or fince the ftanue
QI of 24, H. 8. cap. 10. to a man and the heires ot his bodie, either to the ufe of another and his

ufes 4. 27. H, 8. fo. ,
N A ”%},] heires, orto the ufe of himfelte and his heires, this limitation of ufe is utterly voyde. For be-

. ::r./';_ & ;.i
"5*/%; ﬂ?ﬂ#%;‘ Wi 7, ‘?' ore the faid ftatute of 27. H. 8. he could not have executed the eftate to the ufe, and {o was ic / ‘!
! i

[ /] Pach, 1.. j:zc. in the Kingé Madjudged [ /T in an geftione firme between John Cowper plaintife, and Thomas Franklin, &e.
bench, ' defendant (3)-. T — - — 4
2.09>

Sect. 14, Ij.

T ERRES, %ura, in Enant en taile ge- Enant 1n taile,-ge-
his generall and legall nerall fﬂ, lou nerall iS, where

fignification, (as hath been d
Vid. le&. 1. fa1d befbre) includeth  not rerres ou rtenements lEI.I'l S or tencments

onely all kinde of grounds, ﬁam‘ dones a un home are given to a man, and

S I“Cd(}“" P“ﬁlﬂ'e, ‘vﬂgd, &C- g . ‘ . . .
but houfes and all edificcs et a fes heires dfﬁ"z to ]1}5 heires of his bo-

whatfocver, I a mlore re- Corps f’ffgé’}Z(/?‘E.F. En de begotten. In this
i}]rlﬂ?fdlfszj:ﬁd it 18 ken o8 pop cafp oft dit generall cafe it is faid gencrall
AP taile, pur ceoque quel~ taile, becaufe whatfpe-

Tc’ 1eMeILs, Lenenien - .
td. This 15 the ﬂnly word cwgzzf _ﬁwzf,; gzze flﬁ’f ver woman, thﬂt ﬁlCh

which the fuid flatute of pgepgnt Wwﬁ, MZ a- tenant taketh to wite,

W, 2. that created eftates : ‘ . .
(Antc 6. 2,) taile, ufeth; and itincludeth, V9% ﬁ/zyar.rfemw, et (lfhe hath mMAanywives ;

not only all corporate inhe- f).{’f' cﬁcj&um de eux and b}’ CVCry of them

Eﬂﬁ‘fj‘;‘f*"'g’fﬂg w..:;r:;w.lﬂr liI:':ll‘?:':l'l;E i/ ad iffue) wuncore hath iflue) yet everie
’ ¢ ‘ - , . . e o
tances iffuing out of any of C/I{’/CZHZ de les gﬂm‘i one of thelfe iflues I)y‘

pof-

that a formedon in defeender 1ay not at common law,  See 2 Inft. 33, Bat this feeming contradidtion may perhaps be reconciled,
by obfervitg, that in the latter hook Lord Coke is commenting on that part of the fbatute de donis, which gives a furmedon in de-
Jeender, notwithitanding alienation by the donees, where the gift was to hutband and wife, and tothe iffue hetween them, or in
frank marriage. In fucha cale the alienation by the donees certainly bound the iflue at common law, and confequently before
the tatute they could not have a fatmedon in defcender, Butin the cafe here put by Lord Coke the wife only was the
donee, and ber alienation was merely by deed, which during coverture was infufiicient to bind either- ber or her if-
fue, Howevery it is proper to menition, that according to fome authorities the writ of mortdanceltor was the proper remedy
for the iffue at common law, and that the only cafe, in wEich the iffue could have a formedon in defcender before the i\ntnrc, Wi,
where by veafon of fome (pecial circamftances he could not have an aftife of mortdanceflor.  To illuftrate this the following cafe
has been Eiiw:n. A man hathillue a fon by one wile, e dies, and he marvies again, and land is given to him apd his fecond
wife and the heires of thelr bodies, and they have a fon, and aficrwards they both die, and then a ftranger abates.  Here it is
faid, that the fon by the fecond wife could not have mortdanceflor, becaufe one point of that writ is to enquire who is next
heir to the father, and the fon by the firft wife is the heir to the father 3 and therefore, that Jormedon fu ddefeender lay nt come
mon law for this fpecinl cafe, becatfe otherwife the fon By the fecond wife would have heen without remedy for the freehold,
Sec Plowd, 119.—(1) But Lord Coke in another book fays, that thiough fuch alienation bound the iffue, yet it did not bar the
king's poflibility of reverter, ns it would that of common perfons. See thecarl of Cornwall*s cale cited Polt 70, b, and in Holt’s
cafe 9. Co, 112, h.-—&z) Lord Coke in many other places {a very ftrong in bis veprefentation of the inconveniencies produced by
the (tntute dedonis, See Poft, 370, b, and Mildmay's cafe 6. Co, 40.n.~=(3) But in Godbolt's report of Franklin and Ceoper, it i
fatd to have been refolved, that renant in tail might ftand feized to an ufe exprefled, but that an ule could not be averred,
Lord Bacon alfo gives it as hin opinion, Lhat an cftare tail may ba to afes fiwce the fatute for executing ulos, and contraverts
t{}}f: rénfona for donbting it before. Bac, Law Traéls, 8vo td. 147, 8ee n great number of authorities on this fubject in Vin, Abr,
- r‘ .



Lib. 1.
per poffibilitie poit eri-

heriter les tenements
per jorce del a’aiﬁze ;
pur ces que chefcun
tiel tffue eff de Ja

corps engendre.

EN mefine le maner

eft, lou terres
ou tenements font dones
a un feme, et a [
heires de fa corps if-
fuants. Coment que
el avoit drvers ba-
rons, wuncore /iffue,
que el poet aver per
chefcun  barom, poit
enheriter come iffue
en le taile per force de

‘Of Fee taile:
poflibilitie “may inhe-
rit the tenements by
force of the gift; be-
caufe that everie {uch

iflue 1s of his bodie in-
gendred.

N the {fame mannef

it 18, where lands and
tenements are given
toa woman, and to the
heires of her bodie,
albeit that fhe hath di-
vers huifbands, yet the
iflue, which fhe may
have by every hul-
band may inherit as
tflue 1n taile by force

of this gift; and

Sect. 15,

thofe inheritances, or con-
cerning, or annexed to, or ex-
ercifible within the {ame,
though they lie hot 1n tenure;
therctore all thefe without
queftion may beintailed, As
[¢] rents, eftovers, com-
mons or other profits what-
foever granted out of land;
or ufes; ofhces; dignities
which concerne lands or
certaine places, may be entail-
ed within the fuid {tatute
becaufe all thefe {avour of the
realtie.  But ir the grant be
of an nheritance merc per-
fonal, or to be exercifed about
chattels, and 1s not iluing
out ot lund, nor concerning
any land, or {ome certaine
place, {uch inheritances can-
not be intailed, becaufe they
favour nothmg of the realtic:
But examples will illuftrate
and make this learning
clecre,

The writ of affife [«] was

[¢] 7. E. 3. 363, 18. E. 5. 27.
7. H.6. 5, 32. H.6.28.: E. 4.
3+ 1.H.7.28. 4. H 7. ¢. 1. H.
5. 1. H. 8, fol. 3. Newil's catg
7. Co, 349. 34. PL Com, in
Manxel’s cafe tol. 2. & 3,

(7. Co. 33, 112 Co. 3. 1. Ro,
Abr, 837-3. 10. Cy, 87.)

(4] 9. AT p. 12, 7. E. 6. 1a

Al
4

ziel dones et pur ceo therefore fuch gifts £ liberotencmento, and made (Fuzh N. B.178.£)
L his plémt of the oflice of the
tielx domes font ap~ are  called

. fourth part of the ferjant

pelles  genmerall tar- tailes. of the common place, and
, the writ adjudged good, and

s feemg that a madn hath a frees
hold, liberum tenementum in it, by confequent it may be Intailed. o

‘The oflice of the kecping of the church ot our lady of Lincolne was intailed, anda forme- ‘3] E. 3 27- -

don there brought upon that gift of the oflice by theiflue in taile. The [+] ofhice of the mar- HJ E',_ E'ﬂ‘fle iy ‘t, ;43' 2.
fhall of England intailed (1). The{ y] oflice of one of the chamberlains of the exchequerintailed, ¢ 7. 10. g. E. 4. 526. 1q. H. 3.
1. H.7.28. Theoflice of a forrefterfhip intailed. 4. H.9. 10, 9. E. 4.56.b.  Charters intail- 3. 1. H, 5. 1.

cenerall

ced (2). 19 H. &, 3. Ufeintailed. Nomination to 2 bepefice intailed.

Alfo a name of digmitie may be intailed within the ftatute, [a] as dukes, marquefles, earles, [a] 7. Co. 33 34. Nevil's cafe,
28.

) ' ; becaufe they be named of fome countie, mannor, towne, or place (3}, If the H. 6. Lord Vefeye's cafe.
vi{counts, barons; becau y be na e : . , Or place (3) 6, Cov . b. Poft 193, b, 1.8i¢.

iflue in taile (4] in a formedon in the difiender be barred by a falfe verdi€t, his releafe is no barre 261.)

to his ifluc, albeit the aétion is at the common law., - . [4] 14e AfT. z. 3. Eliz. Dyer 1S8.
"The like law 1s of a writ of errour, 3. Eliz. Dyer 188. Ifa gift in taile be made with war-
rantie, the donec releafcs the warrantie, this fhall not bind the iffue 1n tale; for to all thefe

ciafes and the like the find ftatute doth extend.
But if T grunt to a man, and to the heires of his body, to be keeper of my hounds, or
mafter of my horfe, orto bemy faulconer, orfuch like with a ice therefore, yet thefe cannot Pl Com. in Mansel's cafe,
be intailed within the faid {tatute, for that they be notiffuing cut of tenements, nor annexed to, (10.Co. 58, 2. Ro, Abr. 837.)
or exercilible within, or concerning lands or renements ol freehold or inheritance, but con-
cermng chattels, and favour nothing of the realtic.  And {o it is, if Iby my deed for meand
my heires grant an annuitieto a man, and the hetres of his b{fdy s for that this onl)f chargeth
my perfon, and concerneth no land, nor favoureth ot the realtie (4). In all thefe cafes he hath

a tee conditionall, as they were betore the ftacute, and the grantee by his grant or releafe may
barre his heive, as he might have done at the common law, for that in thefe cafes he is not re-

ftrained by the fuid ftatute ().

Et a fes heires de fon corps engendres.  1a gifs in taile thefe words

(brires) arc as neceffary, as i feoffments and grants; for fecing cevery cftate taile was a
fece fimple at the common law, and at the common law no fee fimple could be in-feofle-

ments and grants without thefe words (befres), and that an cflace in fee taile 18 but a cut
or reftrained fee, it followeth, that in gifts in @ man’s life time no eftate can be created
without thefe words (beires), unlefle it be in cafe of frankmarriage, as hereafterr fhall be
fhewed.  And where Litleton faith (beires) yet (beire) in the fingular number in a fpeciall
npre cafe
(1) Seein W, Jo, g6 and Collins's Claims of Bar. 183, 21 account of the original grant and intail of the office of ear! mar-
Shal, by Crew cluef juftice in his argument of the calt abplyg’ {he'oflice of great chamberlain of Logland. Inthis lalt cafe the
right, tothe great chumberluin's oﬁirc was conte i ed ,1Jt:m{"elj'.-3p heir male claiming under an intatl 9. Eliz by onc of the Vere
family, who was then feived of the office infee, and, tiie Aein E? raf claiming under the limitations of the originnl grant from
the ccown. Crew chief jultice fpoke in the houfe of Jords for thg Aeir male ; but a majority of the other judges, amonglt whom
was Doderidge, gave their opinion for the deir general, upon the principle, that this high office, like a title of honour, was
inherent in the bload of the firlt grantee, and incapable of alienation.—(2) Bus if the tail be barred by collateral warrantie, ide-
tinue avill lie for the charters,  Hal, M§S.~=See 9. B. 4., g3, D.ef 1) There are many titles of dignify avithout any place, Hal, MSS
In the King and Knollys 1. L. Raym, 11. |ur¢? chiet jultice Holt faye, that naming a place is not effential to the creation of a
dignity, and mentions the carldom of Riwers as an inflance, But it has been held, that if the king grants a dignity to one
and the heirs male of his body, without naming any place, the grantee thall kavea fee conditional, and not an eftate tail, as he
would have if a l‘l!ncc had been mentioned.  See 12, Co. 81, where this was adjudged in the cafe of a baronet, However, though -
dignities and titles cf honour having relation to fome place are intailable by the crown as tenements within the fatute e donis,
yer neither the donce nor his ilue ean bar the intail by fine, recovery, or any other means, ae may be done in the cale of other
intailable things,  Seve Lord Purbeck's cafe, Show, Parl, Cuf, 1. nud Collin's "Claims of Bar. 294, in which it was adjudged,
that the furrender of o dignity to the crown by fine wns void.— Note, that in Lord Purbeck’ cafe bis counfel
ditinguihéd between ancient honours, s being feodary and officiary and having relation to n place, from modern dig- Y
nitics 18 being merely titular and perfonal, notwithitanding the formality of naming a place in the creation § and fron s Rl
thence infer, that the latter are not “’"l‘i‘lﬂq*’ Ratute de donis, = (4) Seec the cafe of the eml of Swfford and e anr 2. 5. f.ﬁnd/ﬁggﬂ
Duckley, 2. Vefo 170 In which lord RIS Hakdwicke held, that an annuity in {ee, granted by the crown out of the "“‘:{" e *"-'"',’-"‘,:"* A ;”‘ﬂ:
4% per cent. duties payable for exports nndimporis ut Barbadoes, was merely a pt'l'rbnnl inheritance, and not intailable within %e #s o 7 ' 1.
the fintute de donis, Accordin b to n mannicript note of the fmme enle, lord Hardwicke, in piving his upiniun. fmd, that nn 2 *"j'{ *"1:;'- 2:"?
nonuity out of therevenue of the pof! office or exeffe favours no more of the rcnlty than moncy.—(SR' ‘'wo things fecm eflential to '”"';":___; / '.,,’: -, '
pi intail within the lnture e doyts, One r1equibie js, that the ubied be land or fome other thing of a réal nature. 'The other re-2 g% 'J/_:_':.f y Pyl
quifite is, that the eflare In it be an Inheritance,  Therefore neither eftates pur aurre wie in lands, though limited to lhd.é""l-;,’ ‘f:*’z.-u ,n"’
prantec and his heirs durine the life of ceffui que ie, nor termy for years, are intailable any mare than perfonal chattels y hecaufo LAIE /D207
as the lntter, not being either interefts in things real or of invderstance, want both requifites, fo the two former, though interelts
n things realy yet not heing alfo of inkeritance, urve deficient in one requifite.  However, eftates pur antye wie, terms for years,
nnd perfonal chattels, may Ec (o fertled, an to anfver the purpofes of an intail, and be rendered unalienable almott for as lon - .
0 time, ns if they were intadlable in the friét fenfe of the word,  Thus eflates pur autre wie may be devifed or limited in triél (7e wmarns o,
L Pla g Ale o A

fcttlement by way of remaimder like ellates of Inheritance j and fuch as have Intorefty in the uature of eftates tail may bar ljl;]tfil“ ), 3.5 Ao RO
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I.ib. 1. Cap. 2. Of Fee taile. Sect. 16. .

9. Afl.p. 20, 20. H. 6. 35 5 cafe may create an eftate taile, as it appeareth by 39. AflL p. zo. hereafter mentioned(1). And yet
K. 4 7-b, 14. H. 4. 15, if a man give lands to A, et baredibus de corpore fieo, the remainder t6 B, iz forma pradida, this is
(Poft. 335 b; e Ke. A::r' i::;?u -a good eftate taile to B, for that in forma predifla do include the other, If a man letteth lands.
g b(::;:. 57. 1. Co. 103. b, | to A for life, the remainder to B in taile, the remainder to C /x forma praedicla, this remainder

is void for the incertantie, Butif the remainder had beene, the remainder to C iz eadem forma,

fthis had beene a good eftate talle, for idem femper proximo anteccdenti vefertur. I a man give
lands or tenements to a man ef fentint fuo or exitibus wel prolibus de corpore fio, to a man
and to his feed, or to the iffues or children of his body, he hath but’an eftate for life; for

(Cro. Eliz. r21. Ow. 64. S. C, albeit that the ftatute provideth, that woluntas donatoris fecundum formam in charta doni Sur

Mo. 103.) manifefie expreflam de cetero obfervetnr, yet that will and intent muft agree with the rules of ,
Vid, Shelley's cafe. 1. Co, law. And of this opinion was our author himfelfe, as it appeared 111 his learned reading -a-

‘ | forementionéd upon this ftatute, where he holdeth, if aman giveth lind to a man et exitibus
(1. Ro. Abr. 837.) de corpore fuo !cgit{:::a procreatis, or femini fuo, he hath but an eftate for life, for that there want-

éth words of 1nheritance (2).

De ﬁﬂ co7rps. Thefe words are not fo ftrictly required but that they may be ex-
prefled by words that amount to as much: for the example thar the ftatute of W, 2, putteth hath

', @ (7. Co. 41.) | not thefe words ( de mrpm'v), but theie words ( ).'Jarrc’;ffﬁm') viz, (um ﬂffngf.f dat terrar: Juam alicu:
| [¢] 3. E. 5. tit. Breve. 243. 3. E. wwiyo of ejus uxori et beeredibus de ipfis viro et muliere procreatis, If lands be given [¢] to B, ¢ bee-
| 3. tit Eftares, redibas quos idem B de prima uxore fua legitime procrearet, this is a good eftate in efpeciall
[d] 12. H. 4. 2. taile (albeir he hath' no wife at that time) without thefe words (de corpore). So it s [4] if
fe] 37. H. 6. 13, lands be given-to a man, and to his heires which he fhall beget of his wife, [¢]or to a man et

[f] 5 H. 56 (7.Co41)  haredibus de carne fud, or to a [ f] manet beredibus ds fe. In all thele cafes thele be good eflates
ih taile, and yet thefe words de corpore are omitted..

[¢] 12. H. 4. 2. per Horton. Itis holden [¢] by fome opinion, that 1 f there be grandfather father and fonne, and lands
are given tothe grandfather, and to his heires begotten by the father, the father dyeth, the
(Poft. 27. a, 26. b, 220. 2.) arandfather dycth, the {fonne 1s in as heire to the grandtather begotten upon the body of his fa-

ther, and the wife of the grandfather 1n that cafe fhall beendowed.  But certame it is, thatin
fome cafes one fhall have the Yand per formam doni that is not iflue of the body of the donee,
which fee {ettion jo0. '

//.,M,t% ‘ E??gﬁ’?fdf'f'-f- This word may 1n many cafes be omitted or exprefled by the like,
3.4 14 and Yetthe eltate in taile 1s good : as, baredidns de carne, baredibus de fe, hered’ guos fidi conti-
13. E. 2. “,;' Bre. 836. gerity &, as is aforefaid, and where the word of Littleton 1s, ingendred, orbegotten, procreatis,
24- E. 3. 20, s . 7 yetif the word be procicandis or quos procreaverit, the cftate mn tatle 1s.good; and us procreatis
//‘?-d'—'t.fﬂ' HFn S Eorm % g F . 2 . = 'y
) b frode b Edm ~ {hall extend to theiffues begotten: afterwards, fo procreandis fhall extend to the ilues begotten
LM f@/ Wﬁﬁzw g . gy $g ? . ;.,/
AT (7. Co: 41. OW. T52. beture(3). Hoo g Zolerre” « A/' Jee Lol /:.-,-,7‘,5??&::,- ﬁf‘;ﬁfutfﬁ; /.//*r:f,r .
M 7 .;,4#‘@”‘*”’}? ¢y /;'}..{{r;ﬂf{; LGN "“/'I‘"* > Mﬁ# 1y ;-/?@_WW;_ e L
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Un home & fa 7" Enant en taile fpe- “Enant 1n taile fpe~se ~ex

anh

g
-,

- . . . L o T 7/
feme. [a] Then put cialle eft lou terres ciall is, where'ss. 2%

A7 Rrp .

"H.~ 10,11. E. 2. Form- - ) ) ~ -
[4a] 5. H. 7. 10,71 £- 3 the cafe that lands be gi- gzgfeyzeme;ztjjoﬂfdaﬁﬁ lands or tenements o« o

don 30. Fl. Com. 35 ven to 2 man and a woman / , 1
unmarried, and the heires of @ ##% /1071 el a _/23 are given to a man ane@: %=z

their two bodies: tor the ap- ﬁme, et a les heires to his wife, and to the Resrnp

parcat poflibilitie  to marry, ) . . C o
they have an eftate taile in de lour deux corps ¢n~ heires of their two bo zr

[6] 10 Co.120. Chudley’s cafe. o\ 1 prefently.. {4} So 1t 18 gﬂﬂdf‘f’f. En tiel Cd’/f} dies begotten. In thiS-”%?',ﬁ

40. Al pl. 15. 14. Afll PL 1. R - . : . . .
Fieta lib. 5. ¢. 34 where lands be given to the 54,7 poet mmheriter per cafe none fthall inherit 17e,

) - hufband of A,.and to the wite . . _ _ , .
e st O B, and the heires of their jorﬂfdf/fﬂ,ﬂd@?szﬁff' by force of this glft, _7/’5{ I
bodies, they have prefenty gye ceux que font in- but thofe that be cn- -..ﬁ-/,.;

an cilate in taile, in refpedt of , , ;) Lo
(Plowd. 15. Toft. z¢ b . N, the poflibilitic. If a-feme fole gendres perenter eux gendred between them,/2Z4 ,

B anc. b Pofl. zca a. 1. Ro, do enfeoffe a married man  dewx, Kt eff appelle two. And it is called /d/'/"? /1

Abr, 419.) canfa matrimonii - preclocutiy  p 7, - - . ' X
i ood for the poflibilitic. Speciall tatle, pur ceo cilpeciall tatle, becaule m’éfdii/'

Blilt put the cafe that the pre- 9_’3(6’_/1‘ /djc’!}?f.’ (J't"U.y, et if the wife dl(.‘., and hti.‘ﬂdz;q by 1)
mifes and the babendum be - yf pront guter feme,er taketh another wife, £ 42y,
in other manner thun Lattle- . A _ ) e gt ;
ton h“lh Puta ﬂn['l lct 118 fce ﬂd z/IJE.’ /f/ﬁc’ dﬁ’/'/t’- :'lnd l'.lEIVC IITUC, thC ]i"" /f. l-:’A
- | cond _/“/""M{j
/7 iMoe and all remainders over by alienation of the eflate pur autre vie, as thole, who are flriétly fpenking tenants in tail, I;I:tyé;d& "f-riﬂ
/ﬂ' G+ ATV o by fine and recovery 5 butthen the having of iffue is not an eflential preliminary to the power of alicnation 1n the cale of an A»"i; T
/% Y .Zd‘@_ eltate pur autre wie hmited to one and the heirs of his body, as 135 1n the cale of a conditional fee, from which the mode of bir- LY
dl Fing Dy alienation wag evidently boirowed, The manner of {etthng terme for years and perfonal clmt:rﬂg is different, for in 4y 1.6/ 1
them no remainders can be limited 3 bat they may be intailed by executory deaijeor by deed of frafl, as eflectually as cltates of / y
inheritance, if it is not atrempted to render them unaliennble beyond the duration of lives in bemgand 21 years alter, and ##3- £/
perhajs in the cafe of u pollhumouns ¢hild a lew manths more 3 a lilnltntlu;t'nl time, not arb:_rrm-@ [)rufcrllm:l l:-_y qurcnurtwl ju f!wu, M‘Z J
but wilkly and renfonably adopted in analogy to the cale of freeholds of _mlu:l itance, which cannot be fo limited by way ol e *‘;!
mainder as to poltpone a complete bar of the intail by fine or recovery fora longer {poce. 1t ju alfo proper to oblerve, ”Hll'.l!l /&' 'y
the cale of terms of years and perfonal chattels, the wefline of an intereft, which m_rﬁulty would be nneftate tail, bars the if. 1841 oz
fue and all the fublequent limitations, as efletually as fine and recovery in the cale of eftates intailable within the Ratute e’ M"
donis, ora fmplealienation in the cale of conditional fees and cilates pur antre wie y and funther, that if the cxecutory limitationg //‘igfr L /
of perfonalty are on contingencies too remote, the whole property isin the ficlt taker,  Upon the whole, by a feries of deciftons /.z.w/,,z/,
within the laft two centuries, and after many ftruggles in lulf'p::ét to perfonalty, it s at length fettled, that every {preies of property M |
in in fulbflance equally cupable ot being fettled in the way o intail 3 m}tl.thgugh the modes vary nccording to the nature of the ﬂ'{' G
ubject, yetthey tend to the fame point, and the duration of the intail 8 CI}‘CI]I‘IIEI‘I'IULI almofl ns nearly within l_hu fame limity, ¥, 04 /,
as the difference of property will allow., As to the 1ntail ufu(l;utuu/uu* autre wie, fee 2. Vern, 184, 2250 3. I Wine, 262, 1, f'.ulf.:. 52ds :”l-’h? R
/ 2, Atkiozgy, 376, 3 Atk 404 anid 2, Vel 681, Asto-the intail of terma lm'xuuru an perional chaticlo, fﬂt! vlanning's cale, 8. Co, ’ z-”
g Lnipett's cale, 10, Col46. b, Child and Bailey, W, Jo, 15 Duke of Norfolk's cafe, 3. Cha. Cafia, o cafe i Carth, 267./1///. M
and one in 1. Py Wmig, v, See allo Fearne's Effay on Conting, Rem, and Exec, Deve ad eds p, 1220 1o the endd,  DMr, Fearne'n .
work 18 o very inflru@ive on the dey and obfeure fubjedt of remmwnders and executory deviles, that it canaut he too much IU-';",#’;
commended to the atfention of the diligent fludent.—Note, it was refolved in the go. Lz, that the Luture e donts doth not ,g.{,;,y /1
extend to the Hie of Man, becante the ftatute is ceneral, and the 1fle of Man is not fpecially nnmed.  See 4. Inft, 2y, 2. And, /'/{" i’
11 g, and 2, Vef, 350, Sce allo ante 9. a, where the following note by lord Hale in refpect to the cafe of the Hle of Man, there mens ™ b oo
tioned by Jord Coke to have been adjudged in 4o, Eliz. (hould have heen introduced 3 though an it pmtly relates to the flatule /9/4
e dlonlis, ¥t may come in here without any impropriety,  Noto, IVillian earl of Salifbury got Man from the Scotsy and granted it 1o
William Seroop.  Hen 4. r/ui.rm'r.;t: T F:y conquefl Jrom himy granted it cumili. Northumbriw, aud ou e atlaimfer gramted it to Sh Juha
Stanley and his heirsy and in this caje vuled, v That Man is wot pareel of Bugland. 2. That it is bound by flatutes of Lagland where
Shecially named, etheravife not, T::J-:':;/brﬂ the flatutes de don, 1\:]:/ ufes, of wills, wol in force there | (H{cf it defeends 1o the W{MH'HL/ |
‘erdinando, and not to nis brother Witliam carl of Derdy,  Haolo MES = Ay to the intal of copyholds, fec Poll Go. 1) S thy
cnfe Pofty 22, no—(a2) Dut devife ta one et hivredibus regitime progreatin is tail. 1. a3 EL G AL roto 14080 Moar cajeyan, but cuntri
by aét executed 7. Rep. qvo b =—Dormer’s cafa, I dands be limited by deed to the ufe of 1 8. and hwredum madealorum liorun legithng
progreatorum,remainder over, il i a _/E:fjfu.rj;lc,' but {f'it be hicredum maferdorum de (ey 0r inEnelyfh, I|‘l:lllﬂll'liul him lnwlully begotten,
amells M/ 1/ v efpecially avhere there s a remainder o ver, i 1s taily 7. Repo ax. Redeli’s ¢afo. Dovmer's cafe 1134, Lliw B K. rot 91y Hal, Mab. —
e IR (3) Tou K3 19, ddjudged accordingly¥Hal, MSS,  But it i held, that, wheve the woids were dn peflerium procteands, fons horn
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Libﬂ I &

cond feme ne ferra
Jammes mheritable per

Of Fee taile.

fueof the fecond wife

fhall not inherite by
Jorce de tiel done, ne force of this gift, nor

auxy liffue del fecond allo the iffue of the

baron, fi le prime ba-

ron devie.

fecond hufband, if the
firft hufband die.

Sect. 17,
what the law is in thefe ca-
fes. [c¢] (1) As if amaninthe
premifles give lands to ano-
ther and the heires of his bo-
die, babendum to him and his
heires forever; it hath beene
holden that in this cafe he

hath an eftate tatle, and a fee
fimple expetant. And fo (itis

{aid) wia werfa, if lands be given to a man and to his heires in the premifles, babeadum to him
and to the heires of his bodie, that he hath an eftatc taile, and a fee fimple expetant. But vid.

1ib. 8. fo. 154. b. othexwife refolved, u¢ partet 10: (2). [4] If lands be given to
to have and to hold to B and his heires, if B have heires of his bodie, and if he die without 14. 37, At 15, 5. H

B and his heires,

21

[¢]21. H. 6. 7.

(Perke. Sedt. 18; 170, 2. Sid. 78,
8. Co. 56. b. 8. Co, 153. Plowd,
147. 2. Ro. Abr, (80.)

[d] 30. AfT. p. 47. 48, AR p.

. 6. O,

heires of his bodie that it fhall revert to the donor, this is adjudged an eftate taile, and the re- (2- Ro. Abr. 68. Cro. Jam. 3.
verfion in the donor. [¢] For woluntas rf_m:a{ari: in chavta doni fui manififie expreffa obfervetur; and 292, 427 443.)
therefore in the cafe nextprecedent, if thefe or the like worldls be added (and it he diewithout heires

of his bodie, that the lands fhall revert to the donor) that then the babendium thall by authoritie of

divers bookes be conftrued upon the whole deed, to be alimitation or a declaration, what heires
are meant in the premifles, to inherit, and in that cafe the reverfion isin the donor (3).

[ #] If 2 manmakea charter of feoffinent of an acre of land to A and his heires, and ano-
ther deed of the fame acre to A and the heires of his bodie, and deliver feifin according to the
forme and effe¢t of both deeds, in this cafe he cannot take a fee fimple onely, as fome hold, for
that liverie was made according to the deed in taile, as well as to the charter in fee, neither can
the livery enure onely to the deed of eftate taile with a fee fimpleexpe&tant, for that liverie was
made ns well upon the deed in fee fimple, as the deed in taile, Therefore others hold, that in
that cafe it fhall enure l}y moities, that 15, to have an eftate taile in the onc moitie, with the fee

ce

fimple expetant, and a
upon both deeds (4).

N wmefme le ma-~

ner efty lou tene=
ments font dones per
un home a un auter
ove un feme, que eff
la file ou coufin al
donour en jrankma-
riage, le quel done,

ad wun enleritance
per  ceux  parolx
[ frankmariage ) a
CEO ANREXey CoMment

que ne foit expreffe-
ment dify ou reherce
en le done, ceflajca-
voir, que Jes domees
averont les tenements
a eux et a lour heires
perenter eux deux en-
gendres.  Et ceo off
dit efpecial tatle; pur
ceo que liffue del fe-

before hall be excluded on account of the peculinr force of in goflerun Tkhdi- M.
¢flat. in the premifes pall be corveled by the habendum, if there happen to be a claufe of warranty, 3. E. 2. Fe A7 ot
ments 94. Dedi Adama de B unam carucat. cum C filia men in liberum maritagium, habendum Adame et heredibus fuis fa- f# ., ﬁr'?/
ciend. forinfecum fervitiom ; and warranty to Adam et hreredibus fuis in

(1) Where 1he

Sect. 17.

IN ine fzme man-
ner 1t 1s, where
tenements are given
by one man to an-
other, with a wife
(which i1s the daughter
or coufin to the giver)
in frankmariage {s),
the which gift hath an
enheritance by thelfe
words (frankmariage)
annexed unto 1t, al-
though 1t be not ex-
prefly faid or rehearf-
ed in the gift (that is
to fay) that the donees
{hall have the tene-
ments to them and to
their heires betweene
them two begotten.
And this is called e-
{peciall taile, Dbecaufe

fimple in the othermoitie: and {o the liverie fhall worke immediately

Un home ove un

Jeme.  Albeit the
gift is made of the land to the
man with his daughter, &c.
yet 1s the gift good to them
both in {peciall taile, and

therefore that of Stephendela s
{g] This cafe is vouched in PL.

Morein [g] 5. E, 3.1s very re-
markeable, whcre the cafe
was, that Robert gave the
reverfion of lands which Ag-
nes his wife did hold for her
life to Stephen de la More,
babendum  pofi  mortem difte
Agnetis in liberum maritagi-
um cum  Jobanna filia cjuf-
dem Robert/, and it 1s udjud{bred
that it is a good eftate taile,
Wherein three things are to be
obferved, firft that Joane the
daughtertook with herhufband
an eftate n efpecialltaile, albe-
it the were named but under
cumy wiz.cumFobanna, &c (7).
2. That cum doth come after
the babendum, for that it 1s but
all one fentence, 3. Thatthefe
words, /n liberum maritagium,
doe create an cftate of inheri«
tance in cfpeciall taile as Lite
tleton

e] W. 2. ca. 22.

[f12.H 6.125. 45.E. 3. 20.

(Vid. 5. Co. 25. where tevo fines
are levied. )

Vid. Se&. 1y, 2c.
(2. Ro. Abr, 67.)

. E. 3, 17,

Com. 158, to be in 4. E. 3-
which being not found l(ﬁ) in that
yeare 1t is there fo left without
any further reference, but you
fhall find it as above faid in 5. E.

3. 17

26, Eliz, B, R, 4, Leon. 87,

iflue bring 1qortdanccitm'; and ruled, that it doth not lie, but formedon, becaufe tuil, 10, B\ 3. 25, Scintis nie dediffe Edmundo
et Alicire filie mew et horedibus fuis in liberum maritagium, habendum et tenendum dilis E et A et hmredibus fuis inliberum

maritagiom, If he gift be before the

flatute de donis, it is only frank-marriage s if aftcr the flatute, it is tail awith fee expedinnt.

Vid, 0. H, 6, v6.~19, H. 6. 74. Gift to A, and if he dics without heir of his body rewerter 1o the donor, itis not taily but if it was by

devife, it is tail. Bal, MES.m(2)
the word Jiefrs in the premifes, and therefore that there fha

The refolution in 8. Co, [1.4

. b, is, that herc the words /Aeirs of the body in the habendum quality
| be an cftate tnil without any fee unpgé’mnt. See dce, Mo. 26, Inthe

cale in Cro, i]ﬂl“- 470, and 2, Ro, Rep. 19,23, fuch wotds were held adjudged to pafs tnil and fee expeétant, But the cafe was

attended wit

v circumftances particularly fhewing an intention to pafs bot/s § for there was a refervation of tenure to the lord

arantount, which éould not be if only an eltate tail paffed to the donee and the reverfion had remained in the donor, for

hen the tenure
Intimated, that their opinion

operation of the Aabendum in ex
iug the latter by the formes, Pol
keeper Wiight puts the cafe of n

muft have been of the donor,

I
peining

. Allo there was a warrantie to the grantce and his Aeirs, However, the court
would have been the fame, if thefe fpecinl circumfances had not ovcurred:  See further ns to the

aining and qualilying the premifis Poft 183.and the note on lord Coke'a do&rine againft abridy-

See alio

ine Abr, Grants 1, K,
gift by deed to one and his Jeirs, and if he die without
the latter words refteain the former, and convert the fee intoa tall

» M. and Ne=(g) In a note 1. P.
e, remninder over, and holds, that

~=(4) 7. B. 3. 644 Landgiven to hufband and avife, and the heirs

s, g7, lord

of the body of hyfband, and {f the hufband and avife die without heirs betnveen them lanufully begotten, vemainder over. It is only a tail
weneral inthe hufband, Dy. 171, Devife 1o A and the heirs male of his body, and jf ke die cvithouy heirs of his body, yematnder

vver, it fs only tail maleX=Vid, "M
will devife of the fame land to B in fee,

n i tail,
¢flate.) Hal, MSS.—(5) Before or qf

his body, vemainder to his
caufs mcluded in the firfl

It feems, the fon has elebtion

. 147, Hal,

. 9. Jaco anter Walfop and Derly, Devife to A iu )ﬁe. and afteravards by the fame
they are joint.tenants, Vid. 14, R, a. brief 645,  Lan
to claim by defeent or purchafe,

ber marriage. §S,m=Sce nce, Polt 21, b, and 176, 1, me

(6) The cafe is g, £, 3. 4 Hal, MSS, (7) Dudi et concefli Johnnnd Winte in liberum maritagium Johannw filiee mew hubendum

M

dito

LB
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M{‘féﬁ .,,.-“.-l"'i""‘?-? !
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erpetuum, Afler the death of Adam and his aife, their Hz Jagrt w'f

bty 27 0T s Myyfq
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e
,n{;_..-'la‘.. " J" A ./Zh.-gl -J"
Lo satsr | Duno,
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Lib. . Cap. 2. Of Fee taile, Sect. 17,

tleton faith, J donce ad zn CO?Zdﬁ’ME ne Paz} 117~ the iffue of the {fecond

inberitance per veafon de cenx : : : :
parols (frankmariage) a ceo beriter, &c. wife may not inherit.

annexe, coment que ne foit expreffement dity e, But this had need of fome interpretation, for
if lands be given by thefe words (in frankmariage), according to the rules of law, then do
thefe words create an eftate of inheritance in {peciall taile: for the confideration of marriage is
(1. Ro. Abr, 840.) in that cafe more favoured in law, than any other confideration. . But though the gift be in
thefe words, yetif it be not confonant to the rules of law in other things requifite thereunto,
there they create but an eftate for life.. And therefore to fpeak once for all, four things be
incident to a franknariage. Firft, that it be given for confideration of mariage either to a
[%] 6.E.3.33. Fitz. N. B. 172. mapn with a woman, or, as fome have held, toa woman with a man. Forin [4] 6, E, 3. 133.in
7. E 4.02. 15 Eo2. Cuida peire de Salemarth his cafe, a man gave land to his fonne mn frankmariage, and Fitz. N. B. 172:
vita, fect. 24. taketh the law fo alfo, and 7. E. 4. 12. per Moyle again{t a new opinion 7z temps H. 8. Br. tit.
Frankmariage the former bookes being not remembred, Secondly, that the woman or man,
Fit 4. E- 1. 8. 31, E.1. taile, 3q{thﬂt is the caufe of the gift [/] be of the blood of the donor; but it may be made as well after
Bracton. lib. 2. car. 7. ~dmarriage as before, and 1t may be made with a widow, &c. Thirdly, 1f the gift be made of fuch
a thing as lyeth in tenure, that the donees hold of the donor at the time of the eftate in frank-
(4] 22+ R. 2. tit. Diftent 50, mariage made. A rent fervice [£] may be given in frankmariage, becaufe it may be holden.
Fitz. N. B. 212, 9. H. 6. 35. . And fo may a rent charge or rent fecke as Fitz N. B. holdeth, and 1t appeareth in our bookes
W. 2. cd. 1, acc that a common was granted in frankmariage. (1) Fourthly, thatthe donees thall hold freely of
the donor till the fourth degree be paft. And therefore if land be given to a woman, with a
fonne of the donor in frankmariage, there pafleth an inheritance ; but if the donee that is the
caufe of the gift be notof the blood of the donor, then there pafleth but an eftate for life if livery
be made, Alo if [/Tlands be given to a man with a woman of the blocd of the donor in /-
r/] Temps H. 8. Br. frankmar, % Ny ) e in f e it he d hev h
11.14. E. 1. formdon 67. Vid, berum ??fd?:fﬂguﬁﬂg thne remain €r 1n ree cither to a ranger or toit ¢ aonecs, tney 1ve no
a2, E. 1. tail. 2. 2. E. 2. Feoff- eftate tarle, becaute thiere 15 no tenure of the donor (2) ; but if [#] in that cafe, the remainder
ment & faitzg. 17. E. 3. 5 2. had beene limited to another in taile referving the reverfion in fee to the donor, there the faid
45 E.3.20 (1. Ro. Abr. gé*c") words (in liberum maritagium) create an inheritance, becaufe the donees hold of the donor.
E"fljldzﬂ'lEﬁ 2. 17431+ = 3 A nd this is the caufe that it is holden, that a man cannot devife land in frankmariage be-
e caufe the donee cannot hold of the donor. And ceffy gue ufe before the ftatute of 27, H, 8.
could not have made a gift in frankmariage becaufe the reverfion was in the feoffees.
[#] Braét. lib. 2. cap. 7. 32- E. [7] And if the donor doth give lands in Lberam maritagium referving a rent, this refervation
1. taile. 31. 13. H. 4. 74. 4- H. fhall take no effect till the fourth degree be paft, but the frankmanage 1s good, for if the refer-
6. 17. 2. All. 66. 31. E+ 3¢ yution fhould be good, then could not the donees have an eftate taile for want of words of the
gar, 29. heires of their bodyes (3).

W, 2. ca 1.79, E,.qq tit. Taile, 1.

26. AT p. 66. per Wilbye. En Frantmar 187€. Liberum maritagium, free mariages maritaginmis taken for
fee taile, and divideth maritaginm into liberum et ferwitio obligatum : and herewith agreeth
[o] Braét. lib, 2. ,_.a; 24 & 20, Braton [¢] hb. z. Cap. 34. and 39. Mm:f{agfﬂm :j/t' ant liberum aut ferwitio a&fx’g{mmz, aind lib.
&lib. 2. ca. 7. nu. 3. & 4. 2 CAu 7. N, 3. & 4. liberum maritagium dicitur, ubi donator ruf.:ft nod terra Jic data guicta fir
Glanvil, lib. 7, ca, 1, & ca. 18, ot libera ab omni feculari ferwitio.  And {o, before Bracton, faid Glanwvill, ib. 7. ca. 13, 2ari-
taginm autem aliwd nominatur liberum alind fervitio obnoxium 5 liberum dicitur maritagium,
quando aliquis liber bomo aliquam partenm terree fuce dat cum aliqua mulicre in maritagium,
ita quod ab omni firvitio terra illa fit quicta {Se, And after both of them Fleta that followeth
them both, hib. 3. cap. 1. faith, of autem quoddam maritagivm liberum ab omui ferwitio fo-
lutum donatori wel cjus beerediy Oeo Et off fimiliter maritagium fervitio obligatum et oneratum,
Fleta lib. 7. o0 1 e, And thefe words (in liberum maritagivm) are fuch words of art, and fo neceflurily re-
quired, as they cannot be exprefled by words equipollent, or amounting to as much, As if
a man give lands to a man with his daughter iu connubio foluto abd omni firwitio, (5¢, Yet
there pafleth in this cafe but an eftare for life, for {eeing that thefe words (in liberum marira-
gium) creatcan eftate of inheritance againit the %enera]l rule r::f law, the law requireth that
they thould be legally purfued. But then it may be demanded if a man had given lands at the
30. E. 1. tit. Formdon. 66. ad- common law, iu libero maritagio, whether had the donees a fee fimple without thefe words
judg. acc. (heires) for that it appcarcth by that which hath beenc faid before, that all gifts in raile were
(2. Inft. 336.) fce fimple at the common law, and that the ftatute of W. 2, did not create any eftate in {ee
taile, butout of an eftate in fee fimple. To this it 18 anfivercd, that thefe words (/n Liberuns
maritaginm) did create an eftate in fee fimpleat the common law ¢ and 1t is holden in 31, L, 3.
gard, 116, Per conx paraly in fravkmmariage les donees averont les terres a enx et a lour beires par-
31. F. 3. tit, Gard. 126, Mires puter cux engendres, et ceo ¢ff dit cfpecial taile, - But yet betweene donees in frankmariage
cap, 2. fe€t. 15. acc, and other donees in fpeciall tuile therc may be many notable diverfitics,  If the king give land
to 2 man and a woman, and the heires of their two bodies, and the woman die without iffue,
yet fhall the man be tenant in taile apres pofibilitic. But 1t the king givc.lﬂncl o a man with
a woman of his kindred in a frankmariage, and the woman dycth wichout iffue, the man in the
king’s cafe thall not hold it for his life, becaufe the woman was the caule of the gift ; but other-

wife

,gt Hr 3' Dﬂ“l":r. ".-'.ﬂ"..'.-

dito Johanni cum hwredibus fris in perpetuum de eapitali domino feodiy and avarranty to him and his "heirs. Ruled, that it is
peither taily nor frank-marriave, but fee fimple only in the hufband, and nothing in the aife. M. 23, and age Bl C, B. Webb and Porter-.
Vid, contra 32, K. v. tail 25, but 4.5. E. 3, 20, agrees, Hal, MSS.~—8e¢e acc. the fame cafe in Ow, 36, and Godb. 18, The fame cale
is cited in Mo, 643. pl. 888, -

(1) 14+ B. 2, Aiel vo Reverfion granted by tavo in frank-marviage, Vid. 4. E, 3. 4. 26, E. 3. tail 2}y, Hal, MSS.

(2) But feethe contrary of this Pafch. go, Eliz. €. B, lord Barelaye's cafe n. xv. and all the books heve cited provve, that it is at leaff
an eflate laily although no tennve, and it is accordingly adjndped v7, E. 3, 65, Vid, H. 43. EL B. R, rot, 140, betawren lord Barclay
and the countefs of Warawick, Hal, M§S.—8ee S, C, in K/Io. 643. Cro. Eliz. 635, and 1. Ro, Abr. 750. but the point of frankmarringe
is not reported in the two latter books,

. thlslsn- H, 4, Mefue 74, 100 Ev 3. 24+ Gift in frankmarriage falvo forinfeco (crvitio good, and the donce fhall hold in chivalyyom
Ial, ’
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Lib. 1. -

Of Fee taile.

Sect. 18.

wifeitis in thecafe of acommon perfon, if lands be given to a man and a woman in efpeci-
all taile and they are divorced can/a preecontraclus, both fhall hold the lands for their lives; but
in [ ] cafe of frankmariage if they be fo divorced, the woman fhall enjoy the whole land, be-
caule fhe was the caufe of the gift (1). If lands holden in focage {¢] be given in efpeciall taile
and the donees die the iffue being within the age of 14 yeares, [r] the next of kinne of the
‘part of the father or of the part of the mother which can hap the cuftody fhall have it, butin cafe
of frankmariage the heire of the part of the mother fhall have it, becaufe as 1t hath been faid {he

was the caufe of the gift,

T' nota, quod hoc
verbum (Talli-

are) idem eft quod ad
quandam certiduni-
nem ponere, vel ad
quoddam certum hz-
reditamentum limi-
tare. Et per ceo que eff
limit et mis encertatne,
queliffueinheriteraper
force de tiels dones, et
come longement I en-
heritance endurera, il
eft appelle en Latin,
feodum talliatum, 1.e.
hazreditasinquandam
certitudinem limitata.
Car fi tenant in gene-
ral tatle moruft fans
iffue, le donor ou fes
heirs powent entrer
come en lour reverfion.

this limitation (heredi) in the fingular number the donecs had

Sect. 18.

AND note that this
word (Talliare) is
the {ame as, to fet to
fome certaintie, or to
limit to {ome cer-
taine inheritance. And
for that 1t is limited
and put in certaine,
what iffue fhall inhe-
rite by force of {uch
gifts, and how long
the 1inheritance fhall
indure, it is called in
Latine, feodum tallia-
tum. 1. ¢. hereditas in

gumzdam certitudinem
limitata. Forif tenant

in generall taile dieth
without iffue, the do-
nor or his heires may
enter as in their rever-

fion (3).

T nota.

our author throughout
his three bookes, be-
tokens fome notable point of
inftru¢tion worthy of more
fpeciall obfervation, which 1s

often { /'] ufed by him as you [/]

may perceive by the fechions
noted in the margent (2).

Feodum talliatumi.e.
hereditas in gumdam

certitudinem limitata.

Here our author doth inter-
pret what feodum talliatum
1s. Of all the eftates taile
moft coaréted or reftrained,
that I finde in our bookes, 1s
theeftatetalle in 39. Afl.Pl, 20.
where lands were given to a
man and to his wife and to
one heire of their bodies faw-
fully begotten,and to one heire
of the body of that heire only,
this cafe being adjudged in
the point 1s an exception
(fome fay) out of the generall
rule put before by Lattleton.
fect 13. that all eftates tailes
were fee fimple at the com-
mon law; for ({fay they) by
not had a fee fimple at the

common law, Pide regiftrum judiciale, fo. 6. a gift made to a man ¢t heredi mafculo de cors

pore fua (4)

N mefme le ma-

ner eft del te-
nant en [pecial taile,
&e. Car en chefcun
done en le taile fauns
pluis oufler dire, e
reverfion del fee fim-
ple ¢t en le do-

nor. Iut les donees et

Sect 1.

N the {ame manner

it 1s of the tenant
in  efpeciall taile,
&c. For 1n ecvery
eift in taille without
more faying, the re-
verfion of the fee lim-
ple is in the donor.
And the donees and

N chefcun done en
taile fans pluis ou-

Sfler dire, le reverfion del
fee fimpleeft en le donor.

This 18 wrought by the con-
{truction of the ftatute of .z,
cap. 1. which hath turned the
fee fimple of the donee into
a particular eftate of inheri-
tance, and the poflibility of the
donor to a reverfion mm him

cxpectant upon the eftate taile,
- fo

(1) Kelav. tog. b. decord. Hal, MSS. Sce alfo acc. Perk. [eft. 218,

(1) Lord Coke feems to lay too much ftrefs on Littlcton's ufe of nota,
Letton and Machlinia &e, is frequently omitted,
This thews, how very uncertain it is, whether any pecaliar force oughtto be att
really come from Littleton himfelf, they mult in gencral be too flight a foundation for

and item is very often put where the other
attributed to fuch words.

any confiderable inference,

&e, and other words of a like kind.
editions have nota, and wice ver/a,

2.2

?" H-l 4I IGI

[#] 13. E. 3. tit. AL, 19.E. 4.
Afl, 83. 12, AT 22, 19, Afl, 2,
8. E. 3. Afl. 45. (F. N. B. 204.)
[g]'l Pl. Com, Carril's cafe,

rf X7 H. 1. titl‘ Gird. 14.6

E. 3. 70.
3-79 o

This, 1n (Ante 17.b.)

Se&t, 13. 37.42. 43 49,
5o, 64. #2. 89. 9o. 104. 1.8,
114. 136, 147. 158, 161. 168.
170. 133.254. 279- 346. 387
462, 467. 618. 619. 637. 642,
670. 682. 084. 711. 717- 719s
738-

Weft, 2, cap. 5. Pl. Com. 2351,
n,

39. AflL pl. 20.
(1, Co. 66. 104. Antc 3.b. 14

Ro. Abr. 838.)

Sedl. 173.
Vid, Pl. Com, fo, 29, b,

REgiﬁ. Judh:. f‘ﬂ. 6-

(2. Infl. 331, 333°)

In the edition by

Indeed where they

/}'r‘:ﬂ.—‘f (1) The iffue in tail attainted in vita pateis 3 after the death of the father the donor cannot entery but the iffue, if pardoned may enter,

ought to be conltrned nomen colleéiivum,

vl 170 4, and hold as fpecial occupant fubjelt 1o the charges of the father, 29. Af. 61.~—Hal. MSS.

(4) In the cale of Richards and lady Bergavenny 2. Vern. 325. the court held a limitation to
her body as fhould be living at her death, with nremainder over, to be an eltate tail.  But fee
b. 1w, 4. where feveral authorities are referred to in order to enable the fudent to find in what cnfe

lady Bergavenny and fuch heir of
furthier on this fubjeét ante

fol. 8.
heir in the ingular number
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B Lib, 1. Cap.4.  Of Fee taile. Sect. 19.

fo os there be two inhevitans  Foyr 1ffyes ferront al theirr ifflue fhall do

ees of -one land, yet-this was : : | .
112 E. 4. 23. 5 H. 7. 14 doubted:in-our bookes [¢] and donor et a fes hetresau~ to the donor, and to

Welt 2. i x3- Fl. o 247 there refolved accarding to  tielx fervices; come le his heires the like fer-
.134 * I. 5 Lo dee . e ’ “ - » - . »

ce £ 145, 33. H: 6. 27. 39- E. 3. i‘iﬂfﬂe ﬁilgoﬁfnﬁnﬂfiﬁﬁ donor fait a fon feigni- vices, as the donor
3o B 3o 28 ke drawne in queftion, forat .OF prac/ﬁem a /uy pa- doth to his lord next

the faume feflion of parlia- ramount, ﬁ’ff’rfﬁ Jes paramont, éxcept the

ment (in which the flatute : -
dg dm;f; fﬂﬂd;ffﬂ?jﬂf;&ffj WwWas dﬂﬂf’f’:i‘ 72 ff‘(l’ﬂkmﬂ?‘- dOﬂECS 11’1 frankmar" .

made) wiz.ca. 3. itisexprefle- pygge, Jes quenx tien- riage who fhall hold

ly faid, wel per donum in quo . | : J
sefervatur reverfio, o 25 by dront quietment de quietly from all man-

'fhe‘judgcment of the fame c/zeﬁmz mmznerdeﬁzr- ner of {ervice ( UTl=-

purliament 3 1overlion Was - qyicp, fingn que foit per lefle it .be for fealtie)

Bt 545, Blowd. 151162 Le reverfion del fee Jealtie tanque le quart untill the fourth de-
' degree foit paffe, et a- gree is paft, and af-

166. 197. Cro. Che. 400,
-ﬁ”g gfﬁgfisg; wfmffl:ig;: pres reo que le quart ter the fourth degree
fidue of the eftate ahways doth (Zf’g ree ﬁlf ﬁt_?ﬁ’ Aﬁiﬁ’ 1S pai’c tl}e 1fflue 1n
Giﬁ?;ﬁﬁ;iiﬁﬁ i’?i‘“ﬁ;‘]ﬂg Eﬂ: en le cinque degree, et the fift degree, a?d
gnrticulglr eftate 8 derived out Eﬁ”t GZ{/EE’?" lautres des fo forth the other if-
*{)i': hi_sne,{tﬂte, aS llgreinjthe cafe ﬁze; apr&r !zg/, Z1e71~ {ues after hirn, {hall
of Litt, Tenant in fee fimple, dront del done 01 ,/E’-f hold of the donor or

fnaketh fgift m taile, {o1t 15 of ' _ / ) )
a leafe for life, or for yeures. Jfeires come ils tezg- of his heires as they

If a man extend lunds by * :
force of a Gatate merchany, 707t oufier, come i/ en hold over, as before 1s

ftaple, recognizance or elegit, AVaRL aif. faid.
he leaveth a reverfion in the conufor. But fince Littleton wrote, the defcription muft be more
fa] 27. H. §. ca. fo. (Cro. largeupon the ftatute of [#] 27. H. 8. for at this day, if a man feifed of lands in fee make a
(Aol 236,237 Cha. 24. 1. Ro, Abr. G2, 1. feoffment in fee, (and depart with his whole eftate) and limit the ufe to his daughrer for life,
2. Modl 2 . Co 104 b. 2. Co. gt 2. Ro. and afterher deceafe, to the ufe of his fonnc, in taile, and after to the ufe of the right heires of
2 g A, 399 Abr. 417..1. Leon. 182.) the feoffor: in this cafe, albeit he departed with the whole fee fimple by the feoffinent, and li-
; (4] 3%, E. 7.26. 27, E. 3. age tmited no ufe to himfelfe,yet hath hea reverhon (2) 5 {4] for whenfoever the anceltor takes an
1:8.24. E. 3, 36. 40. L. 3, ., .-€itate for lite, and after alimitation is made to his right heires, the right heires fhall not be pur-
5o g g‘i-;/?; SoA ¢ chafors,! 4 d here in this cafe when the limitation is to his reight heires, and right heire he
" 27 % cannot’have during his life (for non eff bares wiventis) the law doth create an ufe in him du-
ring his life, untill the future ufe commeth iz ¢/, and confequently the right heires cannot be
| purchafors, and mo diverfitie when the law creates the eftate for lifc, and when the party,
o Lo AT, []Tr. 31 Eliz inter Fenwicke ‘_&‘nd_nll_ th'fs was adjudged betweene {¢] Fenwicke and Mitfard in the King’s Bm}ch,_ and if
Ay, 30 Sr & Mitford. 32, H. 8. gard. §1. the lumitation had been to the ufe of himfelfe for life, and after to the ufe of another in taile, and
Do 183, 7 %3- IH'hg-’ Dicr. 8.9. 30, &c. after to the ufeof his ownc right heires, the reverfion of the fee had been in him, becaufe the ule
/7 uckenham'’s cafe. 5. Maric. o ihe foe continued ever in him (3) ; and the ftatute doth execute the pofleffion to the ufe inthe

? 245 & : '
! E;srzg:f% (1 Ro. Abr 828 e plight, qualitie, and degree, as the ufe was limited. _ _ _ _

[d) 1. H. ¢.8. 4. H, 6. z0.  [4] } a man make a gift in taile, or aleafe for life, the'remainder tohis own right heires,
_ 9. Eliz, Dicr, Bromley's cafe. this remainder is void, and he hath the-reverfion in him, tor the anceftor during his lite beareth
in his body (in judgrient of law) all his heires, and therefore it s truly faid, that beares off
pars antecefforis, Kud this appeareth in a common cafe, that it land he given to a man and his

heires, all his heires are fo totally in him, as he may give the lands to whom he will.
¢} Soit isif a man be feifed of lands in fee, and by indénture make a leafe for life, the re-

[¢] Dier. 5. Marie 156. Grol- inainder to the heires male of his owne body, this is a void remainder; for the donor cannot

X Il‘ﬁ Al l-d. d ‘e B' d ; . » ' . » . -
foz anbi)ih. oo cafe adjudge. Bendlowes ke his own right heire o purchafer of an eftate taile without depurting of thdwhole fee fimple

-

Serjant in his report agreeth, . . g e - s et e
(Hob. 0. 53. 1. Mod. 237, I. outof him (4): as if @ man makea feoftment i fec to the ule of himfelfe for Itfe, and then
1. Ro. Rep.240.) , ~  totheufeof the heires males of his body, this 18 a good citate tumle executed in himfelte, and the

0 Jrps 2 nlC st greigg X o Sre et 27 imitation 18 good by way of ufe, becaufe itis raifed out of the ftate of the feottees, which the
"y 14 /21 st i cer A7 yoressa s~ feoffor departed with, und that is apparent, for a-limitation of ufe to himfelfe had wichout

rd .
At 1 P pA e R~/ P Il Ve d T qucition beene good, . ) _ _ -
Lo 7 sler Imn rs 2 # [/]3ao. Eliz. Din*.//f { /] If aman mauke a feofliment in fee to the ufe of himfelfe in tile, and ateer to the ufe of
IS < 4 theleofiee in fee, the feoffee hath no reverfion, butin nature of a remainder, albeit the feoffor

“ y; J W V.Y
41‘ 4 f ! # 1’ /r JJ * . ' ’ " . - . ] ]
A . e ;ﬁ:"/ffy;//f/ﬂ' ./ have the ellatetaile executed in him by the ftatute, and the feolice is in by the common law, )

‘ffx_}y/’rﬁ i el Vl / ’ &ﬁf./ﬂr;;i}/‘"r R T . - R . - . % -
. 7% which 1s worthy of oblervation, 5 202", .- S 4 ;,pwfm.cfﬂﬂ/ﬁ/,ﬂykfmbfTo

% M .
(’/:;‘é 7 /ﬁfi‘ifn ';r""" Af wﬂf ’i"’” Nf‘;/"'/ﬁ{)k’ oy Seson’
s S vl € ﬁir_wlmr words a reverfion will pafs, fee Vin, Abr. Reverfion, G, and Com. Dig. Eflates B. 12, , -
/ﬁ-pﬂ-—z’—f? £ ARP - (2) Vid 3, & 4. P. & M Dy 134, contra, Hal, MSS,  But fee the cafe cited by lord Hale in the next note; and alfo ante 12, b.
ot 2 acran?®s undnotea, there.
~ ¥ ’V / ' LA A S (3) Cafus Com. Bedford M, 44 45 Eliz. Poph. n. 8. Feaffment fo the nfe of the Jeaffor for 4o years, yenlainder to B in tail, re-
/f”‘:/f/ pilfs L5 mamnder to the right heirs of the feoffor. 1t is the old veverfion, and the feoffor may devife it 3 Jor the ufe returned to the feaffor for, want
ﬁ,«r Srerty ZE7 g 2. Ol confideration to retain it in the feoffec till the death of the feoffor. Hal," MBS ——8ee the earl of Bedford™s cafe in Poph. 3.~ Vid. ay,
Lronpenet” 02 0 E 308 40 H 60200 420 4f 20 9. B. 3140 100 B, 8448 Lands graniyd by 4 by fine for the life of A, remainder 10 A's right heirs,
(f.f’ 4 ﬂ ; 1 » g {1 " y 1 ' .
/'f{/ Y11l ; ;.:f ok At is @ reverfion in Ay and e may grant it- Hal. MSS. Dy. ayy - Fine to hufband, as that alich he and his evife Aa'_w of his gift,
Wy, éwr}, ‘: a; { fh,{ﬁ f7 )”(:jf/: ;'{_;3::!#]!]0 lf/:ﬁdtg'a;n{/br Sor life, remainder to the vight heirs of the hufpavds 1t is a woid remainder, and the wife finrnvivor fhall have
il A arilfe, &l S |
, (4) Where hely foall be purchafer Vid fol.g. b, vt M. 6.13. Dewife to B for life, vemainder to C in tail, remainder 1o vhe next helr
/“-““ brtfrre ! - of the devifor and the heivs q/'fxl{ body, it is a purchafe in the heir.  Quere there y; it had becn heirs.. o« Archer's cafe, 1. Rep, 66, {.
X Devife or conveyance to A for life, vemainder to his next heir male, and to the heirs male of the bocy of fuch heir male, it is a purchafe
in the heiry becaufe in the ingular number, and the limitation is applied to it.---Vid. 1, Rep. 104 Shellie's caft.  Ufe limited for life to
Ay remander 1o 1lle heirs matde of the body of A and the heivs maleof the body of fuch haivs male. 1t is @ limitation, and A has a tail
executeds  But (' the anccflor takes oflate for years, vemaiuder limited to the heirs male of his body, 1t doth mot awefl in the anceflor, Accord,
hic fol. 33. Hodghkinfon's cafe. 11al, MSS.wibee lljlgl{llmlbll‘u cafe from lord Hale's MSS, at the end of n. 6, %"j,,'*;',% b,
e Lo ot [/ G A7 P ION, £ /6"-'\’ Soaps » Pspe S S prn f P IV "{' 'f: T AL o v
V;yfﬁ/'i"ﬁf"f"f/%;4r#§/: %‘{;} '/;"/J”:’:f"fﬁéi’; _' -,!f*ﬁ,g/f?/,, , 7w ,.ﬂ'f"'}u.:':_r{,:' fr‘/ﬁfi’ - ;"’Mi-" Wf“
iZ/-”r':ll".lnr'l" ﬂ#/ifﬁj_h/" o A ,f’ ’ (f; - "'/';' sy H0 /',;' Y aWts . Ve Foa et g wse 7Y ‘M-’ {V-/:' ‘ /’;‘rﬁ/‘”‘ e -
: " . > Ir ¢ - i d _ . .
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Lib. 1. Of Fee taile. Sect. 3.0, 33

To conclude this point, [¢] whofoever is feifed of land, hath not only the eftate of the land [g] r3. H. 1. 6. 28. H. 8. Dic
in him, but the right to take profits which 1s in nature of the ufe, and therefore when he makes 12.
a feoffment in fee lwithout valuable confideration to divers particular ufes, o much of the E}JﬁC”' 31[; b. Cro, Jam, 20t :
ufe, as he difpofeth not, 1s in him as his ancient ufe in point of reverter, As ifa man be & o¢ 2% ‘i"” ' A—’%"? Ny Flord, 4
{eifed of two zl:crcs, the one holden by knights fervice bypprioritie, and the other by knights ,3);" /.12'3 / 7 7 A - M
fervice holden by pofterioritie, and maketh a feoffment in fee of both acres to the ufe of him- ¢ E. 4. 7. 1. Co. 76. 84. 8.
felfe and his heires, the old ufe continued in him, and the prioritic and pofterioritie remaine, So Toe, &c. Chudley. 2. Co, 6.
it is of lands of part of the mother, the ufe fhall goe to the heire of the part of the mother, 57- 58 77. 78. 2 Co. 22, 6. Co,
which could not be, if it were not the old ufe, but a thing newly created, The likelaw of lands 3% 43
of the cuftome of Borough-englifh, Gavelkind, &c. (1.)

Les donesy et lour iffues ferront al donor et a fés heires autiels fervices,

come le donor Jait a fon fergnior procheine a lny paramount. The reafon of this
is, that when by conftruction of the fuid ftatute there was a reverfion fettled in the donor,
tfor that the donee had an eftate of inheritance, the judges refolved that he fhould hold of
his donor, as his donor held over (2): as if the tenant had made a féoffment in fee at the
common law, the feoffee fhould have holden of the feoffor as he held over, and before the
ftatute of W, 2. the donce had holden of the donor as of his perfon, and now of him as of
his reverfion: but if a man make a leafe for life, or years, and referve nothing, he fhall have (Poft. 143.2.)
fealtie only and no rent, though the leffor hold over by rent, &c. And this, that Littleton faith,
1s regularly true, if the donor maketh no fpeciall refervation, for then the {peciall refervation
excludes the tenure which the law would create. As if tenant by knights fervice muketh a
gift m taile referving fealtic and rent, the donec fhall hold in focage, by fealtic and rent,
and not by knights fervice (3.) But 1f a man hold land of the king in grand ferjantie, and ma-
keth a gift n taile generally, in this cafe the donee fhall not hold of the donor by grand
ferjantie, becaufe no man can hold by grand ferjantie, but of the king only, as hereafter
fhall be faid, and theretore feeing grand ferjantic doth include knights fervice, he fhall in (2. Ro. Abr. s01.)
that cafe hold of the donor by knights fervice. If a man feifed of land in the right of his
wife holden by knights fervice giveth the fame lands in taile generally, the donee fhall not
hold of him by knights fervice, becaufe his wife held the land, and h= bad nothing but in her
right.  Andin that cafe the baron hath gained a new reveriion by wrong, and therefore fuch a
donee fhall doe fealtie only ( 1).

A, feifed of two acres of land, holdeth the one of B by knights fervice, and twelve pence (Doctr, Plac. 53.)
rent, and the otherof C in focage and one pennie rent, and makes a gift in taile of both
acres without any expreffe refervation of any tenure. In thiscafe the donor hath but one re-
verfion. And yet he fhall make {everal avowries, becaufe there be feverall tenures created by
law 1n refpect of the feverall tenures over : and theavowrie 1s made in refpect of the tenures,

Lord, mefi.e and tenant, the tenant holdeth by four pence, and the mefne by twelve (2. Ro. Abr, 5o1.)
pence, the tenant makes a gift in taile without referving any thing, by reafon whereof he hol-
deth by foure pence, in refpect of the tenure over. Afterwards the reverfion efcheats, now fhall
the donee hold by twelve pence, for the mefnale which was four pence 1s extinét, and the
Jaw referved the tenure upon the gilein taile, 1 refpect of the mefndltie, and when the mef-
naltic is extinct, the former rent between the donor and donee is extinct alfo, and then by 4 . 110, ©
the [ame reafon that the donee fhall tuke advantage, 1t the donor Ly releafe or confirmation A )
had holden by lefler fervices, by the fame reafon he fhall be prejudiced, when he holdeth by

greater fervices (5),

.Paf]j)?'yf,’ /&f (l’@ﬂé’ﬁ’.f en F?"dﬂ/‘i‘ﬂ.’d?‘?"z{?gﬂ’. It i.S to bC underﬁﬂnd, thﬂt Ell[h{}ugh Brafton. kb, 2. fol. 21. Britton
the land be given in Zberum maritagium, in frec marriage gencrally, yet firft the law cap. 119, Fleta Iib. 5. cap. 11. &
doth make a limitation of this word ({rce) wi=, tll the fourth degree be paft, for the reafon lib. 6. cap. 2. Vide 1e&. 17, 20,
that our author here yeeldeth(6). And 2. albeit it be frec marriage, yet the donees and their (Ante. 21. b, Poit 178, a.)
1flucs untill the fourth degree be paft fhall do fealtic, for that is incident to everic tenure (except
frankealmoigne) and cannot be feparated from it, and therefore the donees and their
iflues fhall hold it as freely till the fourth degree be paft as the donor ean makeit,  See more of

this in the chapter of Frankalmoigne,

Sect. 20.

T Jes degrees en ND the degrees in HERE Littleton fuith |
Jrankmarriage, frankmariage fhall [] that the donces in - [4] Vide feét, 17. 19, 138, 268,
ferront accompts en be accounted in this frankmariage fhall hold by 309373 733:
: ) fealtic only untill the fourth
tiel maner, fc. de manner, wrz. from degree

(1) See furtheron this fubjett the feveral books cited ante x2. b.in n. 2. to which add Prec. in Cha, 222, 419, and Plowd,
545, and note £.1n the Englith tranflation of Plowden. Tt may be an ufeful hint to obferve, that the Englifh edition of M.
Plowden's Commentaries, which moft defervedly bear ns high a charaéter as any book of reports ever publiflied in our law,
has n great number of additional references and fome notes; and that both of thefe are generally very pertinent, and fhew
great induftry and judgment in the editor. _

(2) Aud therefore gift in tail faving the reverfion tenend’ de capitalibus dominis feod) ger fervitin debita irwoid, and the donee
Jhall hold of the donory as he Volds over, 6. BE. 3. 28, 45, E. 4.27. o, E. 4. 5. 4 H 6. 20, Champernon's cafe. Videay. H. 8, 18—

(3) But if tenant by chionley makes gift in tail vendering rent only, the tenure foall be chivalry, but the vent accumulative.  Frd. hic
g2. Dy ¢a, Keilww. 125.~Hal, MSS, '

(4) Qurere of this cafe for the neav reaerfion is held in chivalry, Vid, 4 Hen. 6. 21, by Balth, B holds of A in chivalry, and gives in
tail 1o €y avho makesieafe to R for life and dies. The iffue of C jb)r’:fl be in avard 1o Ay not to B the dowor.—11al. MSS,

(5) Vid. Keijav. 325, 129 —Hal, MSS,

(6) And therefore after the fourth degree the iffue foall hawe formedon and connt of a gift in frankmarr;iaﬁ gsbut the avarranty and

acquittal aregone. 33, H, 4.y, Vidoio. K. 2005, 4 £ 9 o, Atlornment by donee in frankmarriage -=11u
N

%



1

ib. 1. Cap. 3.

degree be paft, and then the
ifTue inthefift degree thallhold
of the donor as the donor

[4} Glanvill. lib. 7. cap. 13. holdeth over, [#] vide B‘erﬁﬂon
Bragt lib, 2. fol. 21, Britton. )} fupra, ita quod ille crt ter-
cap. 119, Flewa libs 3. cop. 10-& oy 60 data fuit, nullun inde

lib. 6. cap. 2.

f:] Vide ro. E. 3. tit.
167, 37. E. 3. ceflavit. 22. 31
E- 3- Eird: 1161 21. H- ?o 3':’-

1. Rule,

(Piowd. 444.)

3-
(Vid. Star, 32. H. 8. cap, 38. of
martiages, z. Infl. 687, 25, H,
3- ftlp. 11.)

and canon law

faciat fervitium ufque ad ter-

tium beredem et nfyue quar-
tum gradum, ita quod teriius
beres fic inclufus. And here-
with alfo agreeth Fleta #di fu-

Avowry, pra. Andthe [¢] learning of

dégrees fet out in the civil
(wherein
1 find fome difference) is
tvorth the knowledge, to the
end that Littleton and the
fdwin thiscafe may the bet-
ter Be underftood, which I
will divide into certaine rules,
whereof the firft 1s, that a
perfon added to a perfon 1n
the hne of confanguinitie
maketh a degree. And it 1s to
be underftood, that a line 1s
threefold, @z, theline afcen-
ding, defcending, and collate-

rall. And firft for example, of

the afcending line, take the
fonne and add the father,
and it is onc degree alcen-
ding, add the grandfather to
the failer, anf it 1s a {fecond
degree afcending.

So as how many perfons
there be, take away one, and
you have the number ot dc-
grees. If there be foure per-
fons it is the third degrec, 1f
five the fourth, for onc muft
exceed, and then you have the
degrce. Likewife by the def-
cending, take the father, and
add the fonne, and it 15 onc
degree, then take the fonne
and add the ¢randchild, and
1t is the {fecond degree, aud fo
likewife further. Wherein
obferve that the father, fon
and grandchild, albeit there
arc three perfons, yet they
make but two degrees, be-
caufe (as it hath been faid)
onc mult exceed for making a
degree.

It 1s to be noted, that m
cvery linc the perfon muil be
reckoned from whom the com-
putation is made, And there
15 no difftrence between the
canon and civill law in the

Of Fee taile.

le donor a les donees
en_frankmarriage, le
primer degree, pur
ceo que la feme que eft
une des donees covient
eftre file; foer, ou autre
coufin ale donor. Et
de les donees tanque
a lour iffue il ferra
accompt le  fecond

degree, et delour iffue

tangue a fon iffue, le
tierce degree, et iffint
oufter,&Sc. Etlacaufe

eft, pur ceo que apres
chefcun tzel done lesif-

Sfues  queux wveignont
de le donor, et les 1/
Jues queux wveignont
de les donees apres
le quart degree paffe
de ambideux parties en
tiel forme deftre ac-
compt, poyent enter
eux per la ley de faint
efglife  entermarie.
Et que le donee en
[rankmarriage ferra
dit le prime degree de
les quart  degrees,
home poit veier en un
plee fur un breve de
Droit de Garde P.
31. E. 3. Loule Pl
connta, que fon tre-
fazel fuit feifie de certe
terre, &&c. et ceo te-
nuft dun autre per fér-
vice de chivalery, &¢.
que: dona la terre a

un Rafe FHolland o-
vefque fa foer enfrank-

marriage, 9.

Se&. 2,05

the donor to the do-
nees in frankmarriage
the firft degree, be-
caule the wife, that 1s
one of the donees;
ought to be daughter,
fifter or other coifen to
the donor, and from the
donees unto their iflue
fhall be accounted the
{fecond degree,and from
their iflue unto their
iffue the third degece,
and fo forth. And the
reafon 18, becaufe that
after every fuch gift,
the 1flues of the do-
nor, and the iflues of
the donees after, the
fourth degrees paft of
both parties in {fuch
forme to be accounted,
may by the law of the
holy church enter-
marie (1)}, And that the
donee 1n frankmarri-
age f{hall be faid to be
the firft degree of the
foure degrees, a man
may fee in a plea upon
a writ of right of
ward, P. 31, E. 3.
where the Pl. plead-
cth that his great
grandfather was {eif-
ed of certaine lands,
&c. and held the fame
of another by knight
{ervice, &c. who gave
the land to one Raphe
Holland with his fif-
ter m frankmarriage,

&c.

afcending and defeending line (2), for thofe whom the civilians do reckon in the fecond de-

gree, the canonifls do reckon in the firft(3), and thofe whom they place in the fourth, thefe place
1
(1) Nota by the intent of Littleton in fome cafes befire the fourth degree pafles Sfrom the donor there may be intermarriage, and yet
the land fhall be holden quit till it be pafled. A gives land in frankmarriage avith the davghter of Lis fifler, the iffue of' A awd the donee
may wntermaryy afler .'L.' Jourth dregree, yei the fourth degree fhall not be pafed quoad the tenure. Vid. pag, lequent. 4 gives to the
daughter of Nu frankmarriage, C and the iffue of N may intermarry, becaufe they are in quinto gradu confunguinitatis, yet this is
only the firfl degrea quonad the privilege of tenure, Hal. MSS. There Js fomething apparently wanting in the fate of lord Hale's
Jatter cale for it is not exprefled who C is, and how C and the iffue of N are related in the g/2h degree.  But this accidental
;almliﬂian ;‘_nny he eafily fupplied, and the doftrine will be equally imelligible by only fuppofing the confunguinity to be as lord
ale’s cafe requires,
(2) The words but in the collateral line there is feem neceflary tothe fenfe of this pallage 3 and though not to be found in any
cdition of lord Coke's Commentary, were probably omitted by miftake.

(1) A G and A are in the fourth degree pev utramque legent, N and K ave in the fourth degree by the canon law, but in
(s A mmnmy  the eighth degree by the civil lany, N and € are in the Jourth degree by the canony in the fifth by the civil luav.
C...3...D Videpro cumputntiunc gradunm confanguinitatis juxta utramque legem cauf, 35, quielt, 5. pars 2. in Dg-
' ' v crets Juxta jura canonica~1. Afcendentiom et defcendentinm quot funt perfone, de quiLua quicritur,
H...E . ..L computatisintermediio, primA demptil, tot funt gradus inter eas. I1. Pro collnternlibua,  Collateralium in
: , v linen requali quoto gradu quis dittat & flipite communi, toto diftant inter fe vel ibi attineat.  Collatern-
.., F.. .M liuminhoeainequali quoto grado sémotior diitat o communi Ripite, toto inter e diflant.e=Yuxta jus civile
: ; ==l In linea re€ta afcendentium er delecendentivim quot funt perfonre, de quibus guweritur, computatis in-
K. oo G. o « N termedus, unf dempti, tot funt gradus inter eas, 11 Collaternlivma 1. In linea wequali, quoto gradu qui

difhat



Lib, 1. Of Fee taile, Sect. 2r.

in the fecond. Therefore if we will know in what degree two of kindred do ftand according
to the civill law, we muft begin our reckoning from one, by afcending to the perfon from
whom both are branched, and then by defcending to the other to whom we do count, and it
will appeare in what degree they are.  Forexample, in brothers and fifters fonnes, take one of
them and afcend to his father, there is one degree from the father to the grandfather, that s the
fecond degree, then defcend from the grandfather to his fonne, that is the third degree, then
from his fonne to his fonne, that 1s the fourth, But by the cannon law there is another com-

utation, for the canonifts do ever begin from the ftocke, namely from the perfon of whom
they do defcend; of whofe diftance the quettion is. For example, if the queition be, in what
degree the fonnes of two brothers ftand by the canon law, we muft begin from the grand-
father and defcend to one fonne, that is onec degree; then defcend to his fonne, that is another
degree, then defcend againe from the grandfather to his other fonne, that is one degree, then
defcend to his fonne, that is a fecond degree, fo 1n what degree either of them are diftant from
the common ftocke, in the {fame degree they are diftant betweene themfelves: and if they be
not equally diftant, then we mult obferve another rule. Inwhat degree the moft remote is dif-
tant from the common ftocke, 1n the fame degree they are diftant betweene themfelves, and fo
the moft remote maketh the degree, And albeitthe donee be & coufin in the third or fourth de-
gree from the donor, yet in this computation it maketh the firlt degree: gradus dicitur a gradien-
do, quia gradiendo afcenditur et defcenditur.  And thus much of the civile and cannon law is ne-
. ceftarie to the knowledge of the common law 1n this pont (1) : and herewith agreeth our author

in the words following. . _ '
Les iffues queux veignont de le donor, et les iffues queux veignont de

les donees apres le 4. degree paffe dambideux parties in tiel forme defte

account potent enter eux per le Ley de Saint Efglife entermarrier.

(De Saint Efglife). [4] Soas hereby it appeareth, that the computation of the degreeg_; in this
cafe, muft be according to the cannon law. Butit 1s neceffarie to be knowne concerning mar-
riages betweene perfons of kindred one to another, that it 1s enalted [¢] by the ftatute of 32. H.
8. that no refervation or prohibition (God’s law except)” fhall trouble or impeach any marriage
without the Leviticall degrees (2). _

The cafe vouched by Littleton in 31. E. 3. you fhall finde abridged by Fitz. tit. gard. 116,
And albett this yeare of 1. E. 3. was ncver in print till Fitzherbert did abridge itand publifh it
in print anno 11, H. 8. and goeth under the name of broken yeares, yet here 1t appeareth by
our author, that the fame is of authoritie n law, as hereafter alfo in other places fhall be ob-

ferved.,

24

(Plowd. 444.)

[d] Brit. ca. 119, Accord. Fict.
Iib. 3- ca, 11, &1ib. 6. c. 2.

[} 32. H. 8. ca, 38.

Selt. 21,

ND all thefe en-
tailes aforefaid be

{pecified in the {faid

E‘T touts ceux tailes
avauntdits font

fpecifies en le dit fla-

E T touts ceux

tatles avantdits,

font fpecifies en le dit
effatute de W. 2. Au-

xy font divers autres
effates en le tatle, co-
ment que ne font Jpect-
Jies per expreffe pa-
rols in le dit effatute,
mes s font prifes
per le equitie de /e
dit flatute.  Sicome
terres  font  dones
a un home et a fos

ftatute of #. 2. Allo
there be divers other
cftates 1n taile, though
they be not by ex-
prefle words {pecified
in the faid ftatute, but
they are taken by the
cquitie of the fame
ftatute. As if lands be
given to a man, and to
his heires males of his

heires  males de fonn bodie begotten; in this
corps engendres, en cale his iflue male fhall

tute de Weftminfter 2.

And fo it appeareth by the
fard ftatute Awxy font divers
auters cflates en le taile, S,
And hercwith agreeth Cars
bonel’s cafe, g33. Edw. 3. #i-
tulo taile g,

That the cafes of the fa-
tute are {et down but for cx-
amples of eftates taile, gene-
rall and fpeciall, and not to
cxclude other cltates taile,
3. K, 3,32, 18. Afl. p. 5. 18,
.3.46." 1, Mar. Dyer 46. Pl
Com, Scignior Barkley’s cafe,
fo. 251, For, Eaempla illuf-

lrant non ryeftringunt legem.

Lquitie

3. B. 3. 72,18, L. 1. 46.
]B- ﬁ”: p: s- 1. Mal’- Dh 46‘
I’l. Com. 251,

diftat A communi fipite, toto duplicato diftant inter fe, vel fibi attinent; nam qumrlibet perfona facie gradum. 2. In lined in-
wquali, quot funt perfong, ftipite dempto, tot funt gradus.—Nota in contractibus matrimonialibus computatio canonica cft re-
cepta, et hoc per decretalem Innocentis tertit in concilio generali,~-Hal. MSS,

(1) See furtheras to confanguinity and the manner of computing its degrees by the civil and canon law, Blackft. Law Traéts
8vo ed. v. 1, p. 14 and ay3, and the annotations in the edit. of the Corp. 7%”'. Canon. by the Pithai on that part of Gratian's De-
eretum cited by lord Hale, and Inft, lib. 4. tit. 6. et Dig, 38. tit. 10. and the commentators on thofe titles.

(2) The folloaving paffages from the canon lavw are in Hal. MSS,—Extrav, de confang. ct aflin, ¢. 9, Virqui i flipite quarto gradu
mulieri, quee ex alio lutere diftat quinto, licite copulatur.—-Nota antiguitus ufque ad feptimam generationem nullue de fua cog-
natione ducar uxorem, Decret, 2. Canfa g2. quislt, 2. can. 11, Sed in concilio generali fub Innocentio 1° prohibitio copulic con-
ugalia gaartuim confanguinitatis et aflinitntis non excednt, viz. in collateralibus, fed in dire€te alcendentibus prohibetur con-
tractus matrimonialis 1 infinitum  Extrav. de confanguinitat, &c. can, 8,.—=See further ns to the prohibition of marriages for af-
finity or confanguimity in Tayl, Blem, Civ, L. 314. Inft. Tib, 1. tit, 10 Dig. lib. 2. tit, a. Cod. lib. 5. tit. 4. Nov. 74. Gibl.
Cod. Jur, Eccleljult, Allglicml. it ed, v, 1. P 494 Burn. Ecclel, L. tit, Marriaee. Vin. Abr, Marriage E.
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Ao n A e i cirvcg Without iffue my land (hall go to my right heirs of my

land fhall not po to the uncle, for ﬂm}r:gl: of his name, he is not heiv, for the iffue of the daughter is heir, H. v, Jac. €. B, Counder and
§5.uSee the fame cafe in 1 Brownl, 129.~This cafe of Counder and Clerke 18 ap parently

scited by lord Hale in confirmation of lord Coke's pofition ns to the neceflity of being Aeir ns well a8 fernale, in order to take by
rurdmﬁ under n limitation to the Aeir female ; and it is obfervable, that there is not one word in lord Iale's note intimating the

(Z/"ﬂi# O ﬁ)ﬂfﬂ‘

A B,

“’1?,’

ALl

Lib. 1.

(3 Co. 99. 3. Co. 32.)

Erazét, lib. 4. fol, 186.

rf] 1‘31 Hﬂ: P. 5. IB- E. 3| 46-
43. E. 3. tit, Taile 5. 3. E. 3.
32, Pl. Com, Seigniour Barkley's
cafe. 2. Mar, Dy. 461 V. feft.24.

(Poft, 164. 1. Co. 103. 104.)

(Hob, 31.)

[e] 9. H.6, 24. x1. H, 6. 13.
14. 37. H. 3. Br. tit. Done 42.
tit. nofme 1. & 40. Dyer 23, EL
174 Shelley’s cate 1. Co,

v, Wl D b

Mﬁﬁ.é

(Poft. 26. b.)

Cap. 2.

Eguitie is a confruc-
fion made by the judges,
¢hat cafes out of the letter
of a ftat., yet being within
the fame miichiefe, or caufeof
the making of thefame, fhall
be within the fame remes
die that the ftatute pro-

Of Fee taile.
tiel cafe fom iffue male

infieritera, et le tffue fe-
mal ne unque enheritera
pas, uncore 1 l's auters
tatles avant dits aquter-

ment eft.

Seth 22*! 23'5

inherit, and the iffue
female fhall never
inherite, and yet in

the other entales a-
forefard, it 1s other= .
wife.

videth: and the reafon hereof is, for that the law-maker could not poflibly fet downe

all cafes in exptefle terms, wyuitas off

convententia rerunt que canlla cokquiparat, et que 1

paribus rafionibns paria juracf judicia defiderat,  And aguine, @quitas eff perfela quadam ratio

- quee jus foriptum interpretatir of conendaty, nulla feriptura comprebenfa, fed folum in wera ratione

vonfiflens. Aiquitas eoff quafi cequalitas. Bonus gudex fecundum cequum et bonum yudicar, et Equita-
tem firitto jari preefert. Bt jus rofpicit cequitaten (1),

Stcome terres font done a un

home et a les [ ) heires males de fon corps

engendres, en tiel cafe fon iffue male inheritera lyffue female ne unques
infreritera, . Thishall be explained afterward, fect. 24 (2).

Sect. 22, & 23,

’*I \HESE two {etions,

or any thing therein,
do need no explanation, In
refpett they fhall be allo
explined hereafter in the
next f{eCtion, faveing onely
thefe words (quenx doient in-
heriter) are verie obfervable,
for they implie a diverfity be-
tweene a.defcent and a pur-
chafe. Fof when a man gi-
veth lands to a man and the
hecires females of his body,
and dyeth having iffue 2 {on
and a daughter, the daughter
fhall inherit; for the will of
the donor (the ftatute wor-
king with it) fhall be obler-
ved. But in cafe [g} of a
purchafe it is otherwife: for
if A, havé iffue a fonne and a
daughter, and a leafe for hife
be made,.the remainder to the
heires females of the bodie of
A, A dieth, the heire female
can take nothing, becaufe fhe
18 not heire(3); for the mult
beboth heire and heire femle,
which fhe 1s not, becaufe the
brother is heire, and therelore
the will of the giver cannot
be obferved, becuufe here 1s
o gift, and therefore the fta-
tutc cannot worke thereupon.
And fo it 13 if aman hatha
fonne and a daughter, and
dicth, and lands be given to
the daughter, and the heires
females of the bodie of her (a-
ther, the daughter hall take

N mefme le manner
eft, Ji terres ou tene-
ments fotent dones a un
home et a fes feires

females de _fon corps en-

gendres, en twel cafe

fon iflue  jfemale luy

inheritera per force et

form de le ait done,

et nemy iffue male,

pur ceo que ‘en tiels

cafes de dones jfaits
en le taile, queux doz-
ent enheriter, et quetx
nemi, la volunt del do-
nor Jerra obferve,

E‘T en le cafe que

terres ou  fene-
ments font dones @ un
home, et a fes hetres
males de fon corps 1ffu-
ants,et 1l ad iffue deux

Jits, et devy, et leign

Jits entra come fieire

male, et ad iffuc file et

devy fon frere avera la
terre, et nemila file,pur

N the fame manner "7
it 15, 1f lands or te-
nements be giventoa |
man, and to his heires
females of his bodie * .
begotten; 1n this cale
his 1ffue female fhall £ .k,
inherit by force and 4s7.
forme of the faid gift,
and not his i1ffue male.
For in fuch cafes of
gifts in taile, the will
of the donor ought to
be obferved, who
ought to inherit, and -
who not.

[ ]

ND i1n cafe where

lands or tenements
be given to a man,and
to the heires males of ‘
his bodie, and he hath @m
iffuc two fonnes, and
dieth,and theeldeltfon
enter as heire male, &
hath iffue a daughter,
and dieth, his brother
{hall have the land,&

0o

L J u‘ﬂ \
- 1 }
. *

(1) As to donflruing ﬂ:'.ltutcn by equity, fee Plowd. g« 10, 17, 18. 36. 46 §3. §7. §9. 83. Bil. 109. 124 ¥77.204 244. 363. 164. 366,
171, 464. 466, Scc alfo Vin, Aby. Starutes E. 6, Hatt. Treat. on Stat Afh, Expolit. of Stat. by Eq, and Com, Dig, Parliament R. io,

(2) And fea fuch fpecial heir is in by defeent, end fhall hawe his age, 14. E. 3. 60.~Hal. MSS.
(3) 4 hath iffuc a fon and a danghter.  The daughter marries B, and has jffue tooo daughters. A decvifes Yo his fony but if he die

Clevke Mo, 864, and Hob. 1. Hal.

nume and polterity, and dies,

The fon dies avithout (flug.  Ruled, that the

calt d|fuprrnhntion of the doftrine. Ilowever, it fo hnppens, that in more modern times the prnrri::t of thin'dodclrine hasheen

queltionec

by very refpeétable perfons, who have treated it as equally unfupported by realon and authorities of law . But per.

hapa this cenfure of lord Colke may have been tov hafty; and it muy be doubted, whether there is a pafiage tn al) hiv works,
more capable of Annding the feverefl teflt of modern criticifin, ‘Therefore the remainder of this note thall be employed in the
detence of lord Coke's dotrine, and in cxplninln,[r; the qualifications with which it ought to be underftood j and for this prrpote

it fhall be formally examined, firfl as a reafons

e rule of conftrudtion, and' fecondly by the authorities und determined cales,



Lib. 1. Of Fee taile. Sect. 2.4.

ceo que le frere ¢ff not the daughter, for gi?énﬁligf ?Suniﬂ'-}tui lf;orpéii{: i 1;1?3
reire male. Mes that the brothier 1s being not heire, But where 2 g’;& s
auterment jé'rm ¢ heiremale.Butothet- madeto a man, and ta the heires fe-

male of his bodie, there the donee
being the firft taker is capable by pur-
chafe, and the heite female by def=

entailes, which are ; g ;
' : cent (1), fecundum formani doni: an
fpemﬁed in the fayd therefﬂré Littleton purpolely added

. ftatute. thefe words, gucux doient inberiter:

- Sect. 24 _
LSO if lands bé GYUECUNRUE fer-

given to a man SKre emhertier per
and to the heires males force dun done en taile,
of his body, and he &c¢. Vide Tr. [4] 28. H. 6.
hath iffue a da-ughter, tit. Deviﬁ? 18, (which is not
whohath iffue a fonne, > the bookeat large, dut writ- sueham tie, Devife. PJ. Com, in

: ten werbatim out of Statham): Scholatt. cafe 414. b,
and dieth, and after the

If a mah devife lands to :Ji_an. ]I:;l 655: -;{z 3;;- H. 8. 1I:’:r-
SR : man, and to the heiresmales of ¢ Jone & item. b1. Ut. noinie
donee die; 1n this cafe, ’
the {fon of the daugh-

his body, and (2) hath iffue a Ei‘{fb:*;' Poft, 577.)
ter fhall not inberit

daughter, which hath iflue a
fonne, this {onne fhall be n-

by force of the en-

taile; becaule whoioever

heritable, and notwithitand-
thall ‘inherit by force

ing ina gift in taile the law
of a gift in taile made

1s otherwife, and that by the
opinion of all the judges in
to the heires males,
o ldiby

the Exchequer Chamber:
But I hold this cale to be
ought to convey his
defcent wholly by the

aqutres tailesy quenx wile 1t1s in the othet

Jont fpecifies en le
dit flatute:

A Usxy fi terres joi-
. ent donees a un
home, et a les heires

males de fon corps in-
gendres, et il ad tffue

Jile, quel adiffue fits et

devy, et puis apres le

donee devy, en ceft cafe

le fits de la file ne in-
heritera pas per force

de le taile, pur ceo que
quecunque, que ferra

( inheriter per force dun
s frovt done en le taile fait
258200 as hers males, COVI-
ent conveyer fon di-

Jfcent  tout per les

Vide (e&t. 7714, , _
(] 1. H. 6. 24 11. H, 6. 11,
I

4o
2%, H. 6. tit, Devife 13,

ill reported, uniefle you will
referre  the opinien of the
judges ta the gift in taile latk
mentioned, For firft, albeit
a devife may create an in- (1. Ro. Abr, 841.)

heires males.  Mes heires males. Allo 1n peritance by other words
en tiel cafe le donor this cale the donor thana giftcan, yet cannot a

for that th devife direét an 1nheritance
poet entrer,pur cec que may enter, Ior that the  ; gefcend againft the rule of

le domee eft mort fans donee 1s dead without

law., OSecondly, there is no
intent of the devilor appear-

iffue male, en la ley,
entaunt que le iffue
del file ne poet con-
veyer a Iluy mefme
le difcent per Heyre

11410

i{fue male 1n the law,
infomuch as the 1iffue
of the daughter can-
not convey to himfelfe
the defcent by an hetre
male.

ing, that the foune of the
daughter fhould, againft the
rule of law, inherit, and the
ftatute pravideth, that wo-
luntas donatoris, £9c. obferve-
tur,  And I have heard this
cafe often denied to be law,

both in the King’s Bench, and “ -
in the Common Pleas, vide

Pl. Comment g14. b, And fo itis [/] mutatis mutandis, when a gitt in taile is made toa man, [i] 11, H. 6. 14 Ve

and to his hetres females of his body, and he hath iffue a fonne, who hath iffue a daughter, -

this daughter fhall never inherit, becaufe fhe muft convey by defcent from females. And for C

the reafon hereof fee a notable cafe in 15, E. 2, tit. Corone 38¢. where it is adjudged (as before 3. E. 2. tit. Cor. 336, *
it had beene) that the fonne of a female fhould have an appeale of the death of a cofine, and (Ane6. b.) J - '
yet the daughter her felfe fhould never have hadit,  But there it is agreed, that the fonne of a ’ ‘,\

- L L] " ';I‘
female (4] 10 a libertate probanda, fhould be no witnefle or proofe againdt the iffue of the male. [#] Mirror ¢, 2. feé. 7, Vid. g e J%f}
And the reafon of this diverfity is very obfervable: for by the common law the female ©Glanvil Lib. 4. cap, 3, /e 4?"" SRR .'.-
y + 7 , J .
T ST e - """'H'-]T‘Ht ~ Sy ,/,,£~ -"'ﬁ;' ,7;' v /e +
(1) Tt is very unufual to create an eftate in tail female, and I have feen an argument, in which 3t hag been attempted to prove,
v thatthe law of England will not allow of a defcent through females only, even 1n the cale of eltates tail; but otherau-
thors as well as Littleton and Coke mention fuck defcents, nor did I ever hear any authority cited to fupport the contrary
doftrine. See Plowd. Queer, 87. and 133.—(2) The word /e, to defcribe the dewwifee, 13 wanting, See ace. Stath. Abr.,

il Fre
e _

When land 18 given to the heirs female of the bady of one, either not having any preceding eftate, or not having a preceding
cltate of firechold, the words cannot be conftrued as giving an inheritable quahity. to an citate already vefted and limiting the
courfe of defcent, but neceflarily muit operate on the firlt taker as a deferiptio perfone and name of purchafe § and lord Coke’s
dotrine means nothing more, than that thofe claiming under fuch a defcription hould fully anfwer to it, and confequently
that fuch as have oply half of the defeription fhould be excluded, Now it is to be confidered, that the tla('criptiun confifts of
tavp parts, one requiring that the donee (hould be Aeir, the otder that the danee (hould be female ; und if being Jeir without
l-:-m‘ngjc:mn{c will not give a title, why on the other hand Mould being fernale, without being alfo Aedry, be (uflicient ? It is not a
fohid QII]E&_'I{H‘I to lord Coke to fay, that his conftruion is ftrigt, literal, and founded on a rigid adherence to the proper and
technical fenfe of words ; becaufe it is reafonable to prefume in favour of the eftablifhed fenfe of all words, unlefs there ave other
words or fame lpccml‘cu'cumtlmwea to fiew a differemt fenfe in the mind of the perfon ufing them, and Jord Coke apparently
intends to put a cafe, in whichh neither accur. Bue it has been obferved, that where l:al'r.r{'mmfa of the body ave words of lmila-
tion, o famale may take h{v defcent nn.gwfn! eiry though not heiy peneraly and it is alked, why fhould not the fame perfon be
aqually capable of taking by pnrrﬁr%/?r This objection is plaufible, but not unanfwerable, ‘X’llﬂl‘ﬂ helrs female of the body are
wouds ot limitation, they are necefinrily ufed to regulate the fuccefion in 2 fpecial manner, which objett of the donor cannot be
nvtainad without acolnbmunl exclufion of Aelvs general when they happen to he males § and this eftablifiment of n neaw kind of
bherfhip fan ground ftor profiming that the donar by Aejrs means, not thofe whoare {o by the general law of delcent, but thofe
wlm_ are fo according to the ij]un-c'.'.rzl courfe of defeent he profeflus to Introduce, But wherse Aesrs female arv only words of punr-
chaje, they re ufed to defcribe who fhall take the eftate at one particular time and in one inflance, and eflablithing n #enu couife
of fucceflion 1 nat the objeét in view ; and it not being fo, the ground of prefum stian, which governs the former cale, is
wanting.  Hut it may be infited, that, in the cafe put by lord Coke, Aefrs female of the bady have a 5&::/:(: effect, and afrer oper-
uting as words of purchafz, opernte n fecond time as words of limitation, and being allowed to point at an Aeir fhecial in thelr
lawter upplication, u_uI;ht to have the (nme confiruétion in the formery for in fich o cale it WGII\L' be ffrange to fuppole, that
heirs female were ufed intwo different funfes. ‘This i refining on the objetion made to lord Coke's doélrine, and placing it in
adtrongaer light than it hitherto appenrs to have been urged. But aven in thishape the obje@ion would not proveany thing
nbfurd in lord Coke'a paneral docirine, and would only fhew that he had chofen an improper example for 118 i\lullrutiun. e
that he thould hiave fkated a cale in which Aeirs_fbmale can gn ly operate 08 words of purchafe, ns where a pift is made fo ”i;’ /“‘f*z'l

O emal,
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Lib. 1. Cap. 2. Of Fee taile. - Sect. 2.5.

(2. In&"; 68.) micht have had an appeale as heire_to any of her anceftors,; as well as the male. But by the
Vid, Seignior de la Wate's cafe, "E%te of Magna Charta, cap. 34. Nullus capietur aut imprifonctur propter appcﬂaﬁ: Famine de
13. Co, fol. 1. morte alterius quam wirt fui, which reftraineth not the fonne of the émule. And there Scrope
fnith, per tout le ferjeant & Angleterre, that is, by all the judges of the coife in England, 1t
was awarded, that the iflue of the female fhould have an appeale for the death of his coufin.
But in a libertate probanda, the iffue of the blood female fhall not be received to prove villenage
in the iffue of the blood male, for the mother was difabled by the common law, and the mo-
ther might be a neife de ex et trene, thatis, of the water and whippe of three cordy (meaning
fuch a bondwoman as is ufed to fervile workes and correétion) and enfranchifed by her hui-
17. E. 4. 1, band., All which appeareth inthe faid booke, And it is holdenin 17. L, 4. 1. thatif a man be
{laine which hath no heire of the part of his father, that his uncle of the part of his mother
fhall have the appeale, and yet he muft of neceflity make his conveyance by a woman, vid. 20,
3c. H. 6. 43. H. 6. fo. 33.the queltion fuddenly-demanded and debated, and no confideration or mention had
of the faid former judgments and authorities; there it is compared to a gift in taile to a man and
to his heires males of his body, that the heire male of the daughter fhall not inherit which
hath no affinity to it, and yet the authority of the booke is great, for it is by the aflent of

(Pott. 177.) all the juftices of the ohe bench and the other in the Exchequer Chamber, and thercfore 1
(/] Stinford, s, b, 125 E.2. leave thelearned and judicious reader to his owne judgment, {/] Vide Stanford §8.b. t5. E. 2.
ut, Coron. 384. 384. If a man give lands toa man and to the heires males of his body begotten, remainder to

him and to his heires females on his body begotten, the donee hath iffuc a fonne who hath

iflue a daughter, who hath iflue a {on, this fonne 1s not inheritable to either of both thefe e-

Lo fates taile, becaufe, as Littleton faith, the male muft make his conveyance only by males, and
%g. 2 4. .~ {fo muft the females by temales. But 1n this cafe thelan fhall revert to the donor. And
e therefore the fafelt way, when aman will entaile his lands to the heires males and temales of his
bodie, is tolimit the firft eftate to him and the heires males of his body, the remainder to him
and to the heires of his body, and then all his iffues whatfoever are inheritable. But if A
hath iffue a fonne and adaughter and dieth, and the fonne hath iflue a daughter and dieth,
and a leafe for lite is made, the remainder to the helres females of the bog’y of A; in this
cafe the daughter of A fhall not take cawf/a gra fupra. But albeit the daughter of the fon ma-

keth her conveyance by a male, fhe fhall také an eftate taile by purchale, for fhe 1s heire and a

(Hob. 71.) female ; butif the lands be devifed to one for life, the remainder to the next heire male of B in

L /Jﬂ £ [tale, and B hath iflue two daughters, and each of them hath iffue 2 fonne, and the father and
11. H, 6. 13. ’ *t daughters die, fome fay this remainder is void for the uncertainty, fome fay that the eldeft
9. H, 6. 25, fhall take it becaufe he is worthieft, and others fay that both of them fhall take for that they

both make butone heire (1). If lands be given to 2 man and to his heires males or females of
his body he hath an eftate in generall taile in him,

Sect. 23.
Un home, et a EN mefme Je man- YN the fame manner

@ feme.  But ner eff, low te- * it is, where lands
11. E, 3. Formdon. 20, what if tenements be glven  y o000 80 _/ém‘ done a are given to a .man
to a man, and to a woman p _ , .
L. being not his wife, and to #7% home et a; aﬁme, and his wife, and to
(Ante 20, b.) {)hed.hei"e,;.}’:mle}f of tl;?“' wo ¢f a les heires males the heires males of
odies. They have alfo an c- ) . )

ftate taile, albeit they be not de lour deux corps thewr two bodies be-

maried at thattime(2). Andfo L’)?gt’?i!d?’(:’.f, e gotten, &c.

b

it is, if lands be given to a

man which hath a wife, and to a woman which hath a hufband, and the heires of their two bo-

[m] 15, H.7.70. 1. Co. Dilen dies: they have prefently an cftate tzlilc? (] for the pnﬂ‘il:-ilitx that they may marry, But if

and Frein's cale a0, AL p, 13- lands be given to two hufbands and their wives, and to the heires of their bodies begotten [#]

rr] 24. E. 3. 29. 2. they fhall take a joint cftate for lifc and feveral inheritances, o/z. the one hufband and his wife

{Py, 330°) the une moity, and the other hufband and wite the other moity, and no crofle remainder or other

poffitility fhall be allowed by law, where it is once fettled and takes cffect,  But if lands be gi-

(5] 7. Hu 4. 16. 16. E. 3. 78, Ven toaman and two women and the heires of their bodies begotten, [o] in this cafe they have

L .tilcton foi, 66, 1. Eliz. Dier, ajoynt cﬂurf: for hfc and cvery of them feverall inheritance, bccf}ufe they cannot hfr_vc one iflue

126. _ J?A.a. ot their bodies, neither hatl there be by any conftruétion a poilibility upon a poflibilityf 3), @/,

[£] 44, E. 3./tit. Taile. 13, that he fhall mary the ONE ATIE and then theother (4). And the Time aw 1e18, 1p] when lund
15 given to two men and onc woman, and to the heres of their bodics begotten,

Sect.

(1) Vid. hic fol. vo. b. Harpur's cafe.  Hal, MES,~=(2) If hufband and avife are diworced a vinculoy they are only tenants for life
for the lanv doth not prefume, that they awill marry again. 7.1 4.16. 3. H. 6. 43. Hal. MSS ~—=(1) A4 to the doétrine of not
allowing a poflibility on 2 poffibility, fee polt, 84 —(4) Here 1t cannot be tail for the uncertainty avhich of them he will marry firfl,
But if a qift avas to A and B a feme Sole and to the heirs of their bodiesy yemainder to A and C a feme fole and to the hewrs of their ba-

dies, it is tail—11ale MES,

. - e . o a_— g ——— L e

o

— e

female of the body of A and their heirs, or the heirs of their bodies,  So much for the propriety of lord Coke's doflrine indepens
dently of authorities; but if it is compared with them, it will appear {till more defenfible, and by them it is even applied 1o
the fame fort of cafeas is ftated by him.  The neceflity of heing adlually heir in the (trick fenfe of the word, to take by purchafe
under that defcription, appears by authorities of three kinds.—The firtt order of cales confilts of thofe, by which it has been
(ertled, that if land ie given to A for life, with remainder to the heirs or heivs of the body of B, and A dics before B, or R is at.
tainted of felony and afterwards dies before A, the remainder becomes void, In the lormer cafe 1t 1a (v, beeaude B being liv.
ing atthe determination oftllcpnrtinular citate, no perfon can then anlwer to the deleription ot bis beir, for wou ofl hares -
wentis. In the latter cafe it s fo, becaufe B's attainder, by corrupting his blood, prevents his baving an heir. Now in bork
thefe cafes there is a8 much reafon for departing from the :'jgi_tl fenfe of the word /u'f{'.r. andd prefuming in lavour of an deir
apparent in the firfl cafe, and of fuch perfon as avonld be heir it there was not an attainder in the fecond, as there s for pre-
caming in favour of an Jeir fpecial in the cafe of a gift to the heirs femaley and yet the doélrine 1w fo fixed by authoris
ties, that the judges of moadern times have not yet deviated from it cven in the cafe of laff awills, except when induced to
adopt o lefs ftriét conftruétion by fome adiditional words (lrnnulf exprellive nl'uﬁnF heirs in a fpecial fenfe, ns where land is de-
vifed 1o the heir male of' A nonw living, See Polt 178, Nufley’s Cafe, Bro, Abr, Donr 61. the cafe of James and Richardlon Pollexf, 457,
ehat of Burchett and Durdant 2 Ventr, 111, Darbifon and Beanmond in Vin, Abr. Dewife U. b. ple 5o but more accurately in v,
P. Wms. 229.and Fortefc.Rep.ad.and that of Frogmorton and Wharrey, Wilf, vol, 2 party. 'lmgc 125, and 144. See further Vin,
Abr. Rematnder 1.—Another feries of authorities, conformable tolord Coke's do€lrine, confifts of cales, in which it hus heen ne
Lo preed,that where Aelr s a word of purchafe, the heir at common law fhall take Gawelkind orBorough ﬁ'ﬂ,l.'f{/b lnnd, unlels tho enflomary
rn:ir is exprefily mentioned, though if uled as o woid ofh’m:rr.'uqn‘. the exflomary heir fhall take without being named, See Bro Abr,
Df(m:r §9. Sce nlfo ante 10, 8, and N, 4. there and the cale of btm'lc?y and btnl_'kcyTl'in- 19.Goa.in the iyl 5o N Abrigos. ‘Fhia
rule in refpeét to euflomary land is a very copent argument for Jord Coke in poinr of authority 3 forthe property, which is the
fubjell of the gift, furnifhes a very colourable pretence for p.rcft.-rriyg the enflormary heir, and the peeuling deicent of the land by
Juree of the exflom n the perfon who thua takes by purchale is precifely the fame fort of argument for the cuffomary heir, as thote
who differ from lord Coke draw frowm the fpecinl defcent by force of the gift where Aeirs female of the body nra words of limta-
tion,  On a niee comparifon it will he found, that the analopy between the gift of the cyflomary land to Aeirs, and the gift of
common laaw Jand to heive female of the body, 1 alinolt perfeét T for in both cafes the worde opernte (il ny words of purchase nod
then



Lib. 1. Of Fee taile. . Seet. 26. 27. 3.8. 2.6
Sect. 26. 27.

26. 27. Thefe two Sections need no explanation at all.

TEM fi tenements foient do- LSO if tenements be given to

nes a un home &5 a fa feme, & a a man and to his vﬂ_rife, and
Jes heires del corps del home em- to the heires of the bodie of the
gendres, en ceo cafe le baron ad man, in this cafe the hufba'.nd
eftate en le taile gemerall, et /o hath an eftate in generall taile,
Feme forfque eftate pur terme de and the wife but an eftate for
vie. terme of life.

[ TEM fi terres [oient dones LSO if lands be given to the
a le baron & fa feme, & a hufband and wife, and to the

les heire: le barom, queux il en- heires of the bhufband which he

gendra de corps fa feme, en ceo fhall beget on the body of his

cafe le baron ad eflate en le taile wife, in this cafe the hufband hath

fpeciall, & la feme forfque pur an eftate in efpeciall taile, and the .
terme de vie. wife but an eftate for life.

SeCtu 281 Yoo 2+ T raen Rc'f-—' 4?’"
ET i le done foit ND if the gift bé HEz}'e:.Thisword(ﬁez‘r‘ﬂ) 5. Hen. 6. 75. o Regit, 2907

_ 1
fait al baron & made to the huf-  is 7omen operativnm. To 35 E. 2. wn Taile 23.
. &5 s band d ﬁ £ which of the donees it is limit- 3.E. 3. 52. 4. E. 3. 23.
G /d feme, 4 /5 bald all tO- 18 WIICy  ed, itcreateth the eftate taille; 5 E 3 29. b & 13114- a.
heires la feme de fa and to the heires of the butif itincline nomore to the 2«5 43, 12 H a1,

- one thantothe other, thenboth 7o~ ./« of o3y b te%
carp.rper le baron en- bOdY of the wife B_ST the doe take, as hereLittlieton put=fisew faeillo FTT fon 20 Trrem

gendres,donquelafeme huiband begotten,there teth the cafe. And therewith%ss - 4% 7.

) : accordeth the cafe of (7] 3 E. i
ad eftate en efpecial the wite hath an eftate 5. where it appenréch oo (11§ B 3. 3% 21 E: 343
taile, & le baron forf- 1n{peciall taile, and the  Ropertus de 8. dedie Fobanns de 3

que pur terme de vie hufband but for terme Riparijs ct Matilde nxori gjus,

- - et haeredibies quos idem Fohannes
(1). Mes f; terresfont of life. But if lands be ;" " s Matilde sro-

dones ale baron &G a la giventothe hufband & crearet, €. and this adjudged

. ; ' to be an eftate in elpeciall
feme, & a les herres thewife, &to theheires 2 °¢. them both, becaufe

que la baron engendra ~which thehufbandfhall the eftate is equally tailed to

de corps la feme, en begetonthebodyofthe the heires of the baron as to

. . . . the heires of the wife, If Repift. 210,
ceo Cﬁw ambideux ont wife, in this cafe both lands be given to the hufband| ?

¢ftate en la tarle, of them have an eftate and thewife, andto the heires

o . of the body of the furvivour,
pur ceo que ceft parol taile; becaufe this word 3 gifi is pood, and the fur.

(/lé’t}‘C’J) ?2{’/2' /2}222.! a (heires) iS not limited tO  vivour fhall have an eftate in

. . tatle generall, but the eftate
lun pluis que a lau- the one more then to taile wofioth 1ot vl there bo  /(x Sid. 812

ler (2). the other. furvivour, And hercby it ap-

‘ peareth [r] thata gift magle to [r] 20 E, 3. Briefe 377,
a man and to /be heires of his body, is as good as to Aisheires of his body.
Sett,

(1) In pleading feifin of fuch an eftate in hufband and wife, it thall be nlledged, that they avere feized together and to the heirs
of the body of the awife inher right; and not that they were feized of the freehold or fee-tails  Per Fitzherbert, 27. H. 8. 24, oo
(2) Et slsount en cell cafe tiel qflate, ficome ierrex furent donex a eux & a lex heires de leur denx corps engendres. L. and M,—-
(3) Vid. Hob. cafe 113. page 84. Gift to hufvand and wife Jor their lives, and after their deceafe to the heivs of 1he body of the huf-
band procreand® fuper corpus of the awife, is tail only in the hufband, and th. wife hath enly for life 5 and it is the Jame avith hwre-
dibus of the hufband de corpore of the hufband on the avife procreand’, Skete and Oxenbridge, 8o Tr. 6. Fac, B R. Repps and
Bonkham. Land lismited to )u{/baud and aife for their lives, and after their deceafe hicredibus of the body of 1he wife by the hufband
to be begotten 3 1t is tail only in the awife.  But it avas agreed, that, if it had been to the heirs avhich the hufoand fhould beget on the
I;m_!( of the avife, orto the heirs of the body of the awife and of the body of the hufband to be begotten, it had been tarl in both —38. R, 2.
tarl 332, Gift to the hufband and avife and to the heirs of their bodies ifuing, and if the avife obieirit fine hevedibus, yet tail in both.
12z. L. 3, Varance 77, 9. E. 3. 64.ibid. 93, Land given to hufhand and avife and to the heirs of the body of the hufoand, and if
hyfband and awife obierint fine heredibus inter eos procrentis, remaimder over y yer it is tail general in the husband only —Land
griven lo the ﬁr{quu_d and avife and to the heirs of the husband of the body of his auifc to be begotteny jt is only tarl in the hushand. Hic
Jeédo2g. Yel if FW he to the husband and awife and to the heirs of the body of the avife b the hushand 1o be bewotien, the tail is only i1
the avife.  His heirs appropriate in u’mﬁ:ﬁ/raﬁ. of the body in the fecond cafe.—11al. MSS, But where the aift 18 to the wife
ouly, and to the heirs of the body of the bufband, then the tail is not in esther, of which lord Hale gives the followine cale
as an inftance.—Nota P, 1651, Sir Lewenthorpe Franck's cafe, Land given to the avife for life, rrmm’mﬁrr to the heirs of the body of
the hushand on the body of the avife to be begottan,  Ruled, that it is not tail executed omnino in the aife, but a contingent remainder
in the heir of the husband's body, 1t being limited to the heirs of the husbamd's boy y and that as the avife died in the life of her hushband,
the vemainder was word,  Hnl, MSS,—~The fame cafe is reported by the name of Goflage and Tayler in Styl, 315, but there the
remainder is difierently exprefied ; for it is not to the heirs of the bodies of hath in dired teims, but it is 1o the ufe of the
hairs to be begotten upon :‘r’ff oily of Sufanna by Lewventhorpe her hushand y, which moft probably were the words of the remainder s
for Glyn'sargument in favour of the wife’s having an ‘eftate tail nppeare to have been founded on the remainder's not pointing
exprefily to the heirs of zither.—After Sir Leventhorpe Franck's cafe, lord Hale puts o guare, and then adds—V. 3. E, 3, For-
medon 8, Land given to 1. S, et uxori fuw quam poftea defponfaverit et hreredibus de corpmibus eorwmy the avffe takes nothing
hecanfe not knonwn at the time y but it is a tail in the hushand,” Yer nota, heredibus de corporibug j if the avife had taken an cflate,
it had been a tail in both. Hal. MSS,  According to this cafe the tail is in the hufhand, though the wife takes no eltate and the
tail is exprefsly to the heirs of the bodies of both, But this is more than wna contended for by the counfel for the wife's eftate
tail in Goflage and Tapler, who admitted the contrary to hinve been fetttled by the cafe in Dy, gy. pl. 64. and by Lawe and Pan-
nefl, which 18 in v, Ro. Rep, 248, 317, and 438, Sce nlfo contra poft fect, 362, and the cale of Frogmorton on tfm de=ife of Ro-
hinfon againfit Wharrey i Will, vol. 2. page 125, and 144, where on o furrender of cnpyhﬂ]d lands 10 A, whom the (ur-

renderor intended to marry, and to the heirs of their two bodies, it was ndjudged, that the wife took for life with o contin-
pent reniainder to the heirs of the bodies of her and her hufband,

P r———

-

-
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then ns wordas ol'ﬁgyﬁnrfﬂ{u nn‘r.l ns in the Intter enfe the heir female by purchafe wuft be the Jeir at common laav, nd the har
by de cent '“""Ih'!fi‘l Jpecial heiry according to the conrfe of defcent preferibed by the donor, fo in the former cafe the heir by
Pirchaje 1o the hewd at common faav, and the heir by defcent §v the heir fpecinl accoy lling to the cuflorny==L3ut the authorities of the

thiro



fel2,982. and 1, Rep. Shellie's cafe. 104, Hal, MSS,w(4
4 3 E)l'm. B. R. Morris and Maule /W, Vid, H. 3o, Won, 24, a

Lib.1. Cap. 2. Of Fee taile. Sect. 19. 30%

HIS 1s evident by that I'T E M ﬁ terre LSO if land be gi.‘;

which hath been faid -
20. H, 6. 36. and needeth no e:_iplanat'im: ./&“‘ done a ‘ umn _ven .tO d ma:n and;
[4] 1. Co. fol. 140, b. But it hath heenefaid, [s] chat  Jfiowe ef 4 fes heires, to his heires, which he
igh'’s ¢ ugpe, 3 1 . _
(. Coar) T ;{13 %“ﬁif‘ﬁiﬁ';dofzihﬁ‘ff;; gue il engendra de fhall beget on th.e bo-
of fuck a weman wwfully carps fa feme, en ceo dy of his wife, in this

begatten, that this 18 no e~ pgfe  Ja bgrom  ad cafe the hufband hath

ftate taile for the wuncertaint _ . .
b; whom the hotres fhall b €/fafe  en  efpecial an eftate in efpeciall

begotten; for thatthe brother  zarsfe, ef la feme nad taile, and the wife hath

of the donee or other coufin riens. nothing.

inay haveiffue by the woman,
which may be heire to the denee, and eftates in taile muft be certaine. Therefore our author

to make it plaine 1n all his cafes added to thefe words (his heirciz whieh he fhall ingender, But
that opmioen 1s, fince our author wrote, over-ruled, and that éfiate adjudged to be an efate

taile, and begotten {all be neceflarily intended begotten by the donee {1}.

Sect. 30.

I lome ad iffuc ]‘TEM fi home ad Lfo if 2 man hath

(Ante 20. b.) ’ g . -
fits et devie, &e. T iffue fits, et de- i{lue a fonne and
John de Mandevile by his wvie, et terre Gj} done dycth, and land is gl"‘

wife Roberge had iffue Ro- .
bt:n: and ME;@. l\ffic?;el 36 al fits, et a les hetres ven to the {onne, and

17. E. 2. Taile 23. 2, £, 5. 1. tit, Morewill gave certaine lands ._[fe cgr;).r /fm- pz?r en- to the heires of the

Taile 7. 4. and 5. Ph.and Mur. 1o Roberge and to the heires '
?;'-"' rs6.12- H. 4 1.35- 2. 7+ of John Mandeville her late ge?_zdr €3, cea ‘Eﬂ éo_ﬂe bOd}r of h:lS ,fa'ther be-
' hufband on her body begot- Zatle, ef uncore le pier gotten, this is a good

(F. N. B, 213.E, 2, Leon, 25, i 4 ) .
fen, and It was adjudged that [ spppr @] temps entaile, and yet the

Co, Entr, 254.)
Roberge had an effate but for
life, wol the fee taile vefted 1 @€ la done. Et mults father was dead at the

Robert §llcira of the body gyters effates en time of the gift. And

et ot o o £aile y foné per le e~ there be many other

R’Ihen dheﬂd}’;d ’stlfthout iffue, quitie del dit effatute, eflates 1n the taile by

awde the daughter was te- . . ‘ .

nant 1n taile a?heire of the quce iy ﬂfﬂnt ./}) ecz- the equxty Of the faid
ftatute, which be not

body of her tather per forman ﬁt’.&‘.

which fhe brought fyppofed, , .
Duod poff morten prefata Robergice of Roberti flif et barodis ipfins Fobannis Mandewille ot harad’
ipfius Fobannis de preefara Robergia per pracfatum Fobannem procrear’, prafat’ Matilde filice fr:wfi &
Fobannis de prcfata Robergia per precfatum Fobanncm procreatee forori et heeredi pradicti Roberti def*
And vyet in truth: the land did not_defcend unte

=y eendere debet per forman :/im:'imzf; radidt.
4 i her from Robert{3); but becaule the could have na other writ, it was nc[_]uagcﬂ to be goad.
In which cafe it is to be obferved, that albeit Robert being heire tooke an eftate taile by pur-
chafe, and the daughter was no heire of his body at the time of the gift, yet the recovered the land

por formam doni, by the name ot heire of the bady of her father, which notwithﬁnnding hep
brother was and he was capable at the tine of the gift; and therefore when the gift was made
fhe tooke nothing, butin expeftancy, when fhe became heive per formam doni.  But where a
man by deede fﬂve lands to Emme late wite of fohn Mualer, babendum et tencndum preedi 4

Fomme et havedibus Fohannis Mafler de corpore esufelem Jamme procrea’’y in that cale the fonne
ahd heire of John Mafter begatten on the body of Emme took no cftate with Emme in the

lands ; becaufe he was named after the badendum (4). ‘
If a man hath iffue two daughters, and dieth feifed of two acres of land in fee fimple, and

the one caparcener giveth her part to her fifter, and to the heires of the body of her tather, in
this cde the donee hath an eftate taile in the moity of the donor’s part, for the donce is not
entire heire but the donor is heire with the donee, and fhe connot give to the heires of her
owne body, and the donee hath the other moity of her fifter’s part for hife, It aman hath iffue
afonne and a daughter, and dieth, and land i3 given to the daughterand to the heires Ibmulcaf_
0

(Poft. 220.)

Si I‘L 4.- 3. d,

(2. Ro. Abr, 67. 63.)

(Antc 24, b 24.0,)

1) So gift to A and the helrs which her hufband fhall beget of hevr body is tail in the awife § and yet it is not faid her heirs nor

( . .
heivs of her body, q1, E. 3. 24, Hal, M8S.~(3) Nota, in Litileton’s cafe the fon takes by /purfﬁaﬁ!. and in Mandewile's cafe he takes
ver body by the husband begotten, or to the

by purchafe jointly awith the mother. But if the gift had baen tp Roberye and to the hairs of
[::;P 4 : (,Lm[um'e and vid. w2, H. 4. 103 by Thirninge, Litt.

rs of her body and of the bady of the husband begotten, it feems 1ail only in the awife,
And therefore though Maud had been of the half blood, he {Jﬂuhi have taken.

Mic Hodpkinfor's cafe cited fol. 14, fofl, 6, M. y0. 3. M§S.—Sue ante
fol, 14. &« N, Giem(q.) Wheve aue named after the habendum fhall take~H. 13, Jac. Brookes and Brovkes.  ln cuflomary grant by copy,

ene not named in the premifes, being named in the habendum, may take a prefent ¢flate,  Venit 18, et cepit de donune habeadum
to him and his qu{ﬁr (s grood.==In frank-marviage a aife fhall take, though named only jn the habendum, Mic k@17, 4. £ 3. 4.
8. E. 3. 17, Briot 903,80 it feems in vender by fine 1o B hahendum fo B and Q g avjfe. 8.1, 3. 410 240 £, 3 §8.=~80 by a deed
by away of remainder, a flrangir to the deedy thaugh not named in the premifesy foall take, Hic fol, 183, fic? 283, 8. £ 1. 50, [Dut
athernvife regularly one fhall not take a prefent l'mrry Jolntly nwith avother, unieft he be fm'{!y to the deed aml named in the premifes.
8. B. 2. Feofments hicfol, 178, fedd. 721, 3. M, 6,18, 29, 16, E. a0 Al 3721, Trin. 36 Jac, rot. 089, Greenwond amd Tyler.
Hob, 314, But {f by deed indented or poll A grants the mangr 3}" BS habendum ¢ B et hovedibyus, it s good though he avas nod
’o

wamed in the premifes, Hal. M58, ~See the cafe of Brookes an okes cited by lord Huale in Cro. Jum. 434. and 2, Ro. Abr.,
65, 67. and Vin, Abr. Gramt K. o, in which two lait hooks there are many other cafes velative to the lime fubjoct,  See further

nmai-. n, where lopd Coke writes, that it A gives land 1o hold to B and his heira it Ja Foml. though bic is not named i the
premifes, to which Jord Hnle adde—But gift 1u the premifes 1o 4 babendum to A and B (0 waid as to B, M. 5. Elin, Oqv. Vi
ante 6. a. Floavd, Comment. 56 Throgmorton's cafe, Hal. MSS. 8ce alfo nnte where Tord Coke deferibes the oflice of the -
bendusw, on which lord Hale given the following annotation.~It i not ueceffavy to repeat the thing gronted, U being fufficient that
i is named in the premifes. 1, 44, Elime B R Hill and Glles addjudged.  One not named in the prcmilhﬁﬁn” not take by the hnbendnin,
m:l?ﬁ ity dn cafe of frankmarriage, hic fell, v7. Secondly, fn cafe of grant by copy, T. 15« Jae, Bo Ry Brooke's cafe. Croo Jam. 434.
Thivdly, In cafi of a remainder, Leafe to huhand andavife Wabendum o the hushanl ﬁr 1o years § the avife takes nothing, T, 11 EL
Mo, Solrafa of the iﬁ-iu of 6 velory and all tithes appertaining to (8 Zhabendum the feite LM Pcrtln‘ Jor so years the luhes pafi only
at aill. H. a8, Bl Mp, 323, Carge's cafe. Qrant to A and H{f habendum o0 A for _yém‘.r. Femainder to B Jor years, is good; bt leaje
of 1o acres 10 A and B, habendam one acre to A for years, the other to B for yearsy 1 bad. ¥ 4 Bliee Vi, Hob. 172, Hal, MES, —
Sec comira (o this lalt cafe. Mo, 26, by Brown arguemdo,  For other infrances of differences between the premifes and habenduns,
|mrticu|ur|y where the former has been jahn and tho lattey fevaral, {oe Mo. 41, 14T B4a.

Maivd kind nre thofe, which accur in refpedt to giftato halrs male or femaley and thevefove upply more clofely, OF thefe the cars
Vet is John Faringdon's cafe, 9, 13, 6, 33, und a1, 1, 6, 52, in which one queltion was, whather a great grandlon could tike by
L -
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Lib, 1. Of Fee taile, Sect. 3r. 57
of the body of the father, fhe taketh but an eftate for life; becaufe the is not heire female tg -
take by purchafe as before hath been faid.

Bt a les hewres de Corps /e pzer.k_ Thefe words (les beires) are obfervable; for if
they were (/es heires) it cleerly altereth the cafe. Andtherefore, if lands be given to the fonne
and to his heires of the body of his father, the fonne cannot take as heire of the body of his
father, becaufe the grant1s to him and to his heires, &c, and confequently he hath a fee fim ple(1).
But if there be grandfather, father and fonne, and the father dieth, and lands be given
to the fonne, and to the heires of the body of the grandfather, thisis a good eftate taile'in the
fonne; fo as Littleton did put his cafe of the father but for an example (2). |

Et mults auters eftates en le taile y font; ¢ This needeth no explanation,

Sect 31I.
M ES fi home UT if a man give ERRES ou tenc-
done  ferres lands or tene- ments. This rule
ou ftenewments a un ments .to another, to extendeth but to lands or
tenements, and not to the

auler, @ aver et rener have and to hold to inheritance that noblemen

a luy et a fes herres him and to his heires and gentlemen have in
T ~1wme their armories or armes.

males, au-aﬁj /Mz?‘f"‘r males, or to his hetres For where the nobleman or
ﬂ?ﬁﬂ/@&, i/, a quce tiel females, he, to whom gentleman hath a fee fim-

] . . - . ’ - . - (Ante 3, E. P& ES, B
2d fee- {ach a eift is made. ple in  his  armories or ( b
done f‘_’/} JF atr, dj 8 ? armes, yet 1s the {ame de-

ﬁmp/e, pur ceo que hath a feeaﬁmple; be- (eendible to the heires males

3 limit per le caufe it 1s not limited Dneall or collaterall. For al-
7 fﬂ my ? beit a female be heire at the

done de guel corps by the glftﬂ of what common law, yet the fhield,

[iffue male ou female bodie the iflue male or armories and armes defeend
unto them that are able to

z_‘iﬂ:"?‘d, 2 Wﬂl‘ 7€ ﬁoz‘f female fhall be, and beare them (farre exceeding
en afcun maner effre {o it cannot in any wif€ the naturc of Gavelkind, but

P t1e del ken the eqgui- withfeveral differences.) And
[’” € Pﬁ?" /ec]mz‘ be ta by cq all the females of that ta-

dit eftatute, et pur ceo tie of the faid ftatute, .y in refpect that they be

(Ante2o. b. Poft 220, 2 )

il ad fee fimple. and therefore he hath of the fame blood, may in a |
fee {impl lofenge or under a curtaine
a IcC pie. manifeft of what family they

be by exprefling the armories and armes belonging to that family, and the hufband of them

may impale them or quarter them with their owne as the cafe fhall require. And for dif- 18 H. 8, tit. Patents. Br jo4.
(1. Co 43. L. 46, b, Mo, 4:&,

tintion and better explanation hereof. If the king by his letters patents givetb lutz_ids S A
tenements to @ man, and to his heires males, the grant is void; for that the king is Jo. L1o- Ehz.478.)

covEd 1 his grant, in as much as there can be no fuch inheritance of lands or tenements ag
the king intended to grant, Butifthe king for reward of fervice granteth armories or armes
to 2 manand to his heires males without faying (of the body}, this 1s good, and as hath been

faid, they fhall defcend accordingly (3). o _ )
If a man by his laft will devife lands or tenements to a man and to his heires males, this 27. H. 8,27,

by conftrution of law is an eftate taile, the law fupplying thefe words (of his brodie) (4).
. [t] 8.Co, r. The Prince’s cafe.

Vide the Prince’s [¢] cafe, where it appeareth that an act of parliament may limitan inheri- | > .

tance of lands or tenements, otherwife then common law would doe, and creatc a new ;‘ ;‘h ’:'z + 3 31-E 24*15-
eftate of inheritance, and many authorities in law there cited worthy of note and obfer- 7, R/%miu Dier, '94? (g:;i éu?‘qls)-
vation, Rot. Parliam. anno 1, E. 4. ne. 26, (5). The [#] duchie of Lancafter is intailed to [#] Per iucras pateates autheris

king Edward the Fourth and his heires kings of England. And king Henry the fixt did by tae parliamenti,
his letters patents_grant, Yobanni filio Fobannis Ta!ﬁlﬂf-, guod ipfe ot Zwrca’f‘s Sul ].?om:'ﬂf maneryy Y. i st :,ﬁ'ﬁﬁ-’
de Kineffon Lifle in comitate Berk. ex nunc Domini ¢t Barones de Lifle Nobiles et Proceres g f W P
regui babeantur, tencantury et yepuleaturs (e, By this he had a fee fimple qualified in the dig- 272124 /,é ' ;?m
nity (6). 2. H.¢. fol. 1. A grant was made to 2 man, and to his heires tenants of the m:mnur':f{." 0. 20. 216 y ﬁwn/ri:‘;m{f*s 1
of Dale (7). A man feifed of lands in Gavelkind, gives or deviles the fame to a man and to his s 'ﬂ?;%“"w

¢ au. Ao Anfe /O s ";7/’

s l,-::/"

cldeft hetres.  He cannot hereby alter the cuftomary inheritance, but asin the cafe of ou ~ o
' tllDl‘i /,9,,} M . ?Mig?

(1) Yet gift to 4 and Wis heirs of the body of B his awife, avho is dead, is tail. v2.H 4.3. Rationem diverfitatis quexre, for a7 fAdes igw‘"
on is his heir of the body of the father. Mal. MSS.—(2) Vid. Dy. 24. 247. 274. 157. 394. Jor the form of the avrit. Hal, = Sk ;0L
See allo on the fubjet ol Arms in genceral, Dugd. Ant. Ufage in ’?fﬂ-/}f'r'f/{f 9% AL
id.) Dy 116. Hal. M»sS, See further lord Oﬂ'ul-/ %Jﬂ#-ﬂ&

4

the fecond | |
MS5S.~(1) See further astothe defcent of Arms p. 140. b,

bearing of Arms and feveral pieces in Hearn. Antiq. Difc, -.u{) e% vol. 1.—(4 by a6 1 8, S _ » 404
ftone’s cafe. 3. Salk 336, and 11. Mod. 189, See S. C.cited z. P, Wms. 2. and in Vin, Abr. Dewdje U, b, pl. 2. in Marg.—(5) In ,://’]}” § a1 « A FENLy
} \ fr'(/i‘i}f/};-{/;}o{yéﬂ,

g 7

the cnle on the title to the enrldom of Oxford decided in parlimment 1. Cha. 1. the judges held, that a limitation of the earidony
to Awbrey de Vere and his heires males, being by act of parlinment, was fufiicient to raile a fee fimple defcendible to males) e ,%rﬂ’ LY.

only. See W Jo,100.~(6) Lord Hale adds the following inftances of fpecial limitations.  King Henry the Third dedit manerium

de Penreth et Sourby Alexandro regi Scotire et hreredibus fuis regibus Scotiw § and Alexander having daughters, of <whith one

cwar married to the earl of Hunt, n’."cr:': not having any heir king of” Scotland, et ea de canla amg E. 1. recowered feifin, and the co- ,50 e part- '76
heirs of Alexander avere excluded, Lib, parl, K. 3, 114, 308. T he hofpital of Saint Katharine was jbnndrfi by queen Fleanor, wife of “ 4" = NP,
Hen, 3. voferaiing the patronage {ibi et reginis Anglire pro tempore exiftentibus et eo titulo regina Philippa uxor £. 3. habzst prad/, (o Q’{‘/ F ﬂfén&‘?
tronntum. Clanf. 7. E. 3. parte 2. ;. 2, Hal, M88.—(7} Soe further ds to a qualified fec ante 5. b, and the books cited in n./ff’y“"-*‘“' /. _ '

s, there.
..-'ﬂ' e Ly /o ‘4 : -
A, '

,A’,r ] 2 /.}? 1

| e = il

purchafe under o remainder devifed to the teftator’s wext heir male and the heirs male of his body, the great grandfon's mo.
ther, who was the telator's heir general, being alive when the eftates precedent to the remainder determined,  The cafe wag
negued twice, but there is an adjornatur in the Year Book, and what was the opinion of the court is not any where
mentioned § but there is realon for l‘uppuﬁng, that it was againft the remuindcr} tor in ao0. H, 6. 44. Newton, then a judge,
though he had before nrgued ns counfel for the pemainder in Faringdon's cafe, lays it down ns clear law, that 1l land is givento
A forlife, remainder to the right heirs male of the body of B, to [imld to them and their heivs for ever, the lon of u daughter
of B, being his heir, may take notwithitanding he makes out his defeription through n(l-mahr; and Jortefcue, chief juflice,
nflents to the pdfition. 'i:hiu conftruction of Aeirs male of the body as words of purchale, being attended to, will be found almoft
necellarily to be a clear authority with lord Cokey for 1t thews, that as words of purchafe they delcribe anales hum}: allo Aeirs
Rrueral, wherens aswords of lmftation it i agreed they have a different import, and (ignify fuch males as fhall be Zeirs jpecial
nccording to the particular courfe of defeent marked out by the donor, though they do not hnppen to be deirs general j which
diflindtion is the whole amount of lord Coke's doftrine.  But the next nuthority, which isin ﬂr:y. Albr, Done. 61, npplies more
dire@ly, There lord Biooke, after mentivning the difference tuken by Ellerker in Farringdon's cafa between dr{cm and
purchafe, adds in confirmation of it, that by Hare, malter of the Rolls, an antient apprettice, thers Is a difference betaveen a
sl ia poftfion to a man and his heivs female, Se. and a gift to a firanger the vemuinder to the heivs females of another, for there
wwirs an deed mufl be avhen the romainder galls, amd otheruvife i/nr remainder s weid for ever;, ‘The fame dolrine 18 P&w:l.

) ner,



Lib.1.  Cap.3. Of Tenantin tale, & Sect. 2.

Mich, 26, & 27. Eliz, in Com. thor, Ut res magis waleat, the law rejeéteth (Males) {o in this cafe the law rejecteth this ad.
Banco. Leonard Lovelace’s cafe. jedtive (eldeft). Andfoitis if lands be given to a man, and to the eldeft heires females of hig
Yo and . P L wrhody, yetall the daughters fhall inherit asit hath been refolved,

Et iffint ne poet ¢ftre prife per lequitie del dit flatute, &c. For it is a cor-
taine rule in law, that in every eftatein taile within the faid ftatute, it muft be limited either by
j cxpre{le words or I_Jy wor_ds equipollent of what body th_e heire inheritable ﬂmlliiffue:. And 1t
! l S (x] 38. AfT. p. 5. 18.E.3. 46 Was [+] adjudged in parliament, that where lands were given to a man, and to his heires males,
_:-i 6. (Not fo in the king's cafe.) that this wasa fee fimple, and that as well the heires females as heires males fhould inherit, ;
g. H. 6, 23. 25. 8 Co. ful. 1. forthe grant of a fubjelt fhall be taken moft {trongly againft himfelfe.

Ihe Prince’s cafe. Ancient te- : : _ _ o
aues. 1[:]].{;.“ A Bt pur ceo i/ ad j 14 ﬁmP[f’- Littleton’s reafon being fhortly collefted is this.

Whofoever hath an eftaté of inheritance, hath either a fee fimple or a fee taile ; but where lands
be given to a man and his heires males, he hath no eftate taile, and therefore he hath a fee
fimple.

What adtions tenant in taile may have and cannot have, awide Sett. g9¢. What great altera-
tions have been made fince Littleton wrote concerning not only leafes to be made by tenant
ih tdile, butbarres alfo of the eftate taile itfelfe by force of certamne aéts of parliament made
{ince Littleton’s time, you fhall read Sect, ¢6. and 708, (1). ° |

e m—— e |

CHAP. 3. Sect. 32.

Vi s nd 4y

Tenant in taile apres poffibilitie diffue extinét. f

- I
(Dr. & Stud. . 2. ¢. 1.) {poken of eftates of y 3 p L e
mheritance, viz. fee fim- faile apres j)ﬂy; taile atter poi-

ple and fec taile, now he /z'éz'[;}‘z'e dgﬁi{g extintt f{ibilitie of 1lue ex-

e tenants of free- . .
e o e . ier ¢ty lou temements tin@ is, where tene-
b

terme of life, and therein ‘/ENZZ‘ dones a un home ments are given fo a

firft of tenant in taile after : cr
L I . - - -1
poflibility of iffue extingt; ©. & Ja feme en efpe- man, and to his wife in

and he giveth unto him the cz'a!!z‘az'/e,ﬁimz.de CUX E’fpﬁ'Ciall taile, if one

fir(t place, becaufe this te- ey fans 1/Tue. celu of them die wi
nant hath ewght qualities J f / 2 Y > thout

(4. Co. 63, 1. Ro. Abr. 2¢6.)  and priviledges which tenant que ./urw‘f'ﬁug/lz’ Q’/f iflue, the furvivor is

in mile himfelfe hath, and Zfenant en taue a- tenant 1n taile after

[o] Temps E. 1. waft. 125. 39. :jtl.(:h [fﬁiﬁi ﬁf—?}rh{: fdil}ilfllf pres poffivilitie diffue pofhibility of iffue ex-
_ﬁ/fﬂﬁ?ﬂ%’(&} Ifr.P 3,_' E, 3. aid, 35. 42. nifhable for walte (2). _%- exz‘me‘?. Efﬁ/.f avoil= FIH&. And lfthﬁ‘y have
o Eoi 2 150 Eg st ihf'gﬁf;gj:;j CEWGt mﬂﬁg}piimk ent iffue, et lun de- illue, and the one die,
77 "’”M ~2. W 437 7. Hoq. 10 13 H lﬁfﬂf n:; ita::;n;}'rdcolt‘lhiﬁ " @i, coment gue du- albeit that during the
esi¥on} toaze ig_’%i.%f‘uﬁi;‘;‘. f'ﬁ.li'. 1. 15, the reverfion. Fourthly, wpon  7ant la wie liffue, ce- life of the iffue, the

" 1 oy E. 2. Entre Cenpe. 6. Fitz. No his alienation, no writ of ¢n- : . .

} A ﬂ/?mi‘éﬂ%ﬁd‘li::ﬂg. Tewes Bowld's csiey 11, triw i confimili cafie, lyeth, 4y que  furvefquifp furvivor fhall not be
:i:- ' % Co. fol, 8. . Fifthly, after his death no e ferra dif tenant en 1a1d tenant in taile af-
{ ‘ /éf} ’;‘,{fp‘?//mw{}%»//"ﬂ' /f?f S/ RS % /

|

‘ writ of intrufion doth liec. 7 o 54 5% ] RN .
e ylud S 7 //W"WW  Sixtly, he may joinc the taile apres poffibilitie ter poflibilitie of iflue
ffﬂ'/?!"t% ﬁfﬂ,-—%ﬁ’/ﬁ?ﬂ d-r /miﬁ: m a wrtot right, mna d{ﬁié’ extinély uncore, extinél; yCt if the ifTue
(/W P fA /%/4 M d :_l'pccmljl} nuu'w.ncr_b bcwi*l;thlgr, ﬂ /Z/ZM dr:"v_j! ﬁZJZI ‘;/.'. die without iﬁ"ue, {o as
g - - m a Lracipe, brough Y, . .. )
47%7‘%’4’6{ '7'/“”;;"% 792&'#{174 him he ﬂml}; :u:t numge himy- _/Ztr:’, ?ﬁ??l‘ que 710 _/OU‘ there be not any i1flue
s et /

1

- ./"/ﬂ' -5‘;;;5%?% z__,.h? ;ﬁ"; feltb tgll:lnF ﬁ;,ll;lifc.l Eigh?]y{i [?/E‘ZHZ ?ﬁlﬁ’ o1 Vle que alive which may ™~
. %Lﬁr M ,/.//K /i mﬁﬁ,m a Pracipe brought again jJOI‘Z‘EH /16’?"1'2‘6’?"]9&’7 ﬁ e herit by force of tha
|

Crc. E.iz. 671. him he fhall not be named . ! :
1y %) ha .(9,. he n AED //u barely tenant forlife. Andyet de le taile, donque taile, then the {urvi-
#:f ’ ek & o 7 ‘

R e Sk rgrng sy > ‘nptss bt AEAI Fit Saad
”ﬂiﬁ /ﬁ?/ l%f&ﬁ?’ﬁ Ay //Aﬁ o pfLs s f'ﬁ}ule};:/; h:’;ﬁ p f{zﬂ ”%u :/:'-r jf/;r:'&' ALt 7 1 filoorl £, A AP
aY arf £ ‘?lﬁ”gy W m‘f acts tenant in tail may prejudice his illue or {hofe in{:m:ﬁndcr or reverfion without fine or recovery, and where his
% 7’ f 7 k:{ l’f ‘A}H fhall not aflect thﬂm, (eeVin,Abr. Eﬁﬂfﬁ I, a.to . a, and Tf{)’ft‘ J?-l::.F..-ﬂ-(g,)Scﬂ nec. 2., !nﬂ'_ 107, But y;_-t l'lf..‘.' cannot have action of
: / pe c/,/' walle againft another, for he eannot count ad exhercdationem 5 and 1t 18 faid, that tenant in tal lofes his aétion of watle, it he bea
1- /r«'ﬁﬁw 244 N comes tenant in til after poffibility of iffue extinci pending the writ,  See Bro, Abay. IWafle pl. 14, 59, 60, 2, Ro. Abr. 825, pl, s,

Mo. 18, and poft 53.b. Note alfo that it is fnid, that though fueh tenant is not punithable for wafle, yetithe cuts down trees,
| WS u 8EIEN 7L _/".-:"{'- they are not his property. 4. Co. 63, As to this chiference hetween being difpuntihable for walte in felling trees and having the

II,_,,5,,::..4-'/:...-...,-..K...., oy, 2%t Sia s property )1} tll_em, fce 1. P, Wms fzﬂ. See :}lfu 2, l_‘. Wr_m. aqs. where gt 14 {aid by “1” court, tl}pt 1f*tcnnnt lor bite cuty

3 ;.;//;,/’:ﬂ crdre ! ;Jy . down timber, it belonga to thofe, who at the time of its being fevered were feized ol the firlt eftate of inheritance, g« ﬁ,,.}'/”m P
f%/;“ _’"" _A(/,r et A =, R
_‘,%,.f;{,;. _/Q( Aty o _.Quueer. 87, and 137, {H‘Id the very I_cnrnml nuthor illu[lrntm:.it l*{y ncnft{, the fame ns that !lntm{ by lord Coke, In Quare8s, the words
Drcens 5 4,% ot the book nave, If a remainder is appomnted to the vight heivs female of the hody of 1. 8. wha Jdies, having a fon and daughter, the re-

LA ’lng; atriall’ v. Butt mainder fhall be woid y breaufe the daughter canuof hawe ity in vegard that fhe s not heiv though fhe be female. “Thenext authority is
oy o L han 5119“{:}"5 cafe, which arofe between the fecond fon of ILL[walt'tl sShelley und_ 0 (Wmnmm fon of Edwards deceafed eldett fon, One

N Ny o NYL I point was, whether the fecond fon conld take by purchafe, under n vemainder to the heirs male of Edvvard's bady, and the heirs
" ,/ﬁ//,_/{". n,e j ”_ﬁ)‘ nale of the bodics of fuch heirs male, 1 which cafe his eltate would not have been deveited by the birth of the poithwmous fon
/‘9'2 A/ ' g of his brother, the eldeft fon having left n dnugh‘rcr, who at FEdward's death waa his heir general  Judgment was given againit
g7 Golnop e Ve -/ifﬁ. the fecond fon ) but from the report of lord Colke :nul_Muru, it feems not to have been :1hﬂulutc|3{ requinte tn have decided

sy AERA whether the fecond fon could take by purchafe y for the judges held, that on nccount of the peceding ule for life to Edward,

Loa - the remainder opernted as worda of Janitation, though Edward died before the uie to him could arife, and that fo the fecond

fon took in courle and nuture of a defeent, titl the hirth of his brothers pofthumous fon, who then bhecmie intitled,  See

. Mo, 140, il 1. Co, 106, Tlowever, lord Dyer in bis report of the cafe places the remainder in dord points of view, and be-
+- fideg oblerving that by defeent the fecond lon conld only take the remainder till the bicth of his elder brother's poll humous fon,
alfo [hya, that he coulid not hawe it as a purehafer, becanfe he avas ot heiv of the body of his feither, for the dawghter of the ellefl fou avas

heir general, and the fecond fou nwas not heiv male of the body of it futher unlefs 7?3 avas heir s avell gr smadee 'Ihele words from

Jord Dyer, when it ls confidered that he wanone of the Judges on wholk opinlon Bhelley®s cate wap declded, and that they nre

yntroduced to explain the renfon of the jndgment, are very itrong evidence, that the jadpes in Shelleyo cafe gnve their finéhon to

Jord Coke's doétrine in the full extent of it, thata, in the cale of o gilt where Aeirs male of the bodp were both word s of purchile

andd of limitationy and Jord Dyer's authority ought to have the greater weight, becaule he is not conteadiéled by any other re-

port of the fame cofej not even by lor:.lmulcrf‘uu, who way countel Tor the fecond fon, for he only tales notice of lord Coke's

/Y

. he hath four other qualitics, Svarolig : ]
-~ which jyc not agrecable tg A CE/Z{y’ gac / Zt!;j:_t)-/ ;z {;’ VIIL%‘,P;’?; ?jtf_he do- )
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Lib. 1. Of Tenant in taile, &c.  Sect. 54. 58
de les donces eff te- nees is tenant in taile, ecftatein taile, but toabare lef-

1. : ey ‘ {ee for life. {41 (1) Firtt, if he [6] 11. E. Entre Corp. ¢6. 4c:
nant en le taile apres after pofhbilitie of if- makethafegﬂﬁgn{ n fc;: this gz.];.lfz. 8. E. 3. 96 27, AL

Pqﬁ'éf/ﬁff dZWZ'le’ ex- fue extinél. is a forfeiture of his eftate (2). B bo. F.N.B. 159.32. E. 3
. . J ut,ag, §5. 55. E. 3. 4. g. E. 4-

it 3600“41}’: lf_ all eftate :n 17. 2. R, 2. tefceit, 147, 41. F.
* fee,or in fee taile, in reverfion, 3.12. 20, E. 4. refceit- 48. 1. 1.

or remainder, defcend or come to this tenant, his eftate is drowned, and the fee or fee taile ex- 33+ Lewes Bowles cafeubi fuprs.
ecuted, Thirdly, he in the reverfion or remainder fhall be received upon his default, as well

as upon bare tenant for life (3). Fourthly, an exchange between a bare tenant for life and him is

good, for their eftates in refpect of their quantity are equal; fo as the difference ftandeth in the

quality, and not in the quantity of the eftate. And as an eftate taile was originally carved

uL1t0f>:.1 fee fimple, fo is the eftate of this tenant out of an eftate in efpeciall taile.  And he is

called tenant in taile after poffibilitie of iflue extinét; becaufe by no potlibility he can have any

ifTue inheritable to the fdthe eftate taile, But if a man giveth land to a man and his wife,

and to the heires of their two bodies, and they live till each of them be €, yeere old, and have

no iffile, yet dothey continue tenantin taile; for that the law feeth no impoffibilitie of having

children. But when a manand his wife be tenant in efpeciall taile, and the wife dieth without

iflue, there the law feeth an apparent impoflibility, that any iffue that the hufband can have

by any other wite fhould inherit this eftate. And let this tenant keep his eftate, for he hath

thefe priviledges in refpect of the privity of his eftate, and of the inheritance that wasonce in

him. [¢] For in the cafe of Evens (4), Mich. 28 & z¢. Eliz. it was adjudged, that wheretenant [¢] 11, Co. fol. 83, Lewes
in taile atter poffibility of iffue extinét granted over his eftate to another, that his grantee was Bowles” cafe, - (Poft, 316.) 27.
compelled toattorne in @ guid juris clamat (5), as a bare tenant for life, and fo be named in the "hl'lﬁ'b“t' 4id, Statham. 29. E-
writ; for by the aflignement the privity of the eftate being altered, the priviledge was gone ; o

and this judgement was aflirmed 1n a writ of error, and herewith agreeth 27. H. 6. tit, aid, 27- H, 6. tit. 2idy 29 E. 3. 1. b.

Statham 2q9. E, 3, 1.b(6).
Sett. 31.
/ TEM Ji tenements LSO 1if tenements I la feme devie

font domes a un be given to a man Jans iffue.  So as Lewes Bowle's cafe 13. Co. fol.

home et a fes heires, and to his heires which the eftate of this tenancy muft 8
f g > be altered by the act of God, (1- Ro: Rep. 173, 2. Saund. 333.

que 1/ engendra de he {hall beget on the .4 thae by dying without féfﬁ!f-)ﬁlimals' 1, Cul 76

corps fa_feme, en ceft bodie of his wife, in iffue; forifafeoffmentin fce
be made to the ufe of a man

cas la feme nad ryen this cafe the wife hath 4 i Gire for tearme of
en les tenements, ¢f nothing in the tene-~ their lives,and after to the ufe

75 P 777 _ of their next iffue male to be
le baron eft ferjie co- ments, and the hufband begotten in taile, and afior

me doneé en ‘/ﬁé’d‘fc’zl/ iS {eifed as donee 1n to the ufe of the hufband and

tatle. Bt en ceo cas, efpecia]] taile. And in wife, and of the heresof their
two Dbodies begotten, they

fi la feme devy fans this cafe if the wife )uying no ifuc male at that

iffue  de fon corps die without iffue of time; in this cafe the huf-
' : band and wife are tenants in

erzge;za’rw Pt’f‘ /0?2 her bOdY begOtten by {peciall taile executed (7), and
5&'7‘0?2, daﬂgms le ba- her hufband, then the after they have iffue a {onne,

7on E’/f fenant en tatle hufband is tenant in 0 this cafe they are become
tenants for life, the remuainder

(IP?'C’J pqﬂ!‘éﬂff}/ ¢ gﬁze tatle -after poiﬁblhty of to the fonne 1n taile, the re-

extinég. if{flue extinét, mainder to them 1n fpeciull
tatle (8), foralbeit theireftate

taile 1s turned to an eftate forlife, yet they have but a bare eftat€ for life; but if the iffue die,
and the hufband die having no other iflue, and then the fonne die without iffue, the wite (hall
havethe priviledges belonging to u tenant in taile after pofibility of ifluc extinét, as it appear-
cth in Lewes Bowles’ cafe wbi fiupra, where itis faid, that the flate of this tenant muft be creat-
ed by the act of God, and not by limitation of the party, e difpofitione Legis, and not ex pro-

wiffone hominis [d]. 1fland be given to a man and to his wife, and to the heives of their ewo [4] 7. H. 4. 16, 8, L. 1, Aff:
bodies, and after they are divorced canfa pracontradlus ov confanguinitatis, or qffinitatis, their 4 5 1= 22 22, 19, Afl. p. 2+
citate of inhentance is turned to a joint eftate for life, and albeit they had once an inheritance iicL:E: 7_'3:,' ”; ﬁtml,é?nfﬁu
In them, yet for that the cftate is altered by their owne act, and not by the act of God, viz. by caie. and 4. Co, :3. )

the

(1) 43 Af 24. Hal. MS8S.—(2) So if he mifpleads, 39. F.. 3. 16, Hal. MSS.—(3) 28, E. 3. 96. Contra as to receipt Hal. MSS.
—(4) M.206. 27, Lliz. B. R. Leon, 7. 29. Elix. Cleneh 88. Evans and Aprichard, Hal, MSS, Sce Apiice’s cafe, 2. Leon. qo. 3.
Leon, z241. which feems to be the cale referred to by lord Coke and lord lale, The anonymous cafe in 1. Leon. 290. and 3.
Leon, 121, 'ﬁ:cms al{o to be the fame cale.~(s) 28, E. 3, 96, Grantee has the privileces  Hal, V1SS, But {ee the 1enfons forthe
judgment cited by lord Coke in the books cited in note 4.—(6) Quere if punifhable for avafle. Ial, MSS.  See 2. Inft. 302.~
(7) Qﬁl'liﬂ“'*i cafe Cro, Eliz. 915, isto the contrary ; for there land was deviled to A {or lile, remainder to his firlt and other
lons in tail r_nnl:, remainder to the heirs of A's body, and according to Croke, who mentions the cafe as reported to him l}y
lqr::l puke, It was refolved, that A's eftate tail was not executed for the pollibility of the mean eftate’s interpofing, but was {0
disjoimned during A%s life, that his wife could not be endowed. Bat fee Caf, B. R, temp, Hardw, 17, where lord Hardwicke
fays, that Cordall's cafe has been feveral times denied 1o be law.~—(8) Sic nota rrmafmfrr/upparrru!, avithant particular eflate,
by the poflibility that iffue may be born. But Yy Juch tenant leewies a fine, now this yemainder is deflroyed, becanfe the ¢flates are con-
Jounded, Hal, MSS.~tlere it is proper to add, that there 18 a differ ence between ('ub]uining the inheritunce to the pnrticnlm"
ulllnlu by the fame conveyance as limits the intermediate contingent remainder, and an acceflion of one to the other by
difinéd and fibfequent n&t oy conveyance; for in the Intter cafe the contingent remainder is deftroyed, though not in the F’ﬂl'-
mer.  bee wcc. Purefoy and Rogers 2. Saund, 980, It has even been ndiuﬂgcd, that in the latter cale the defeent of the inheri-
tance on the perfon having the particular eflate will deftroy the contingent remainder, where the defecent has been [/.-:bﬁ' nent
to the commencement of the particular citate,  See Kewr, ind Harpool. 1. Ventr. 306, T, Jo. 76, Hooker and Hooker Cal.
temp. Hardw, 19, But n defcent of the fee on tenant for life will not hurt the contingent remainder, where the particular
cllute and the defeent take place at the fame time, and are devived from the fame perjony as wheie land iy devifed to A for
hife, remainder over on a contingency, and at the devifor's death the reverfion defcends upon A as his heir.  See ace, Archer’s
cafe 3. Co. 96, Plunkett and Holmes 1. Lev, 5oy, and Boothby and Vernon g. Mad, 147, ‘The cale of Wood and Ingeifola

er-"‘]nm. 2b0. feemn contray but lee the oblervation on the laft cafe in T, Jo, 79. and Pollexfe 481, 1t would be a great
onmy

i not to apprive the fludent, that the fubjeét of this note is fully gone nte by Mr. Fearne his Eilay on Contip-
gent REIHH‘IIII‘E‘I'H- See lp:!uu 11, to 118 of the fecond edition, where the author mofl learnedly and ingenioufly flates the
feveral duflinéliony, explains the veafons on which they depend, and endeavours to reconcile all the cales on this nice fubjedt.

_':.-__.'-'_—'-—-—I-—b.-ﬂn._.-—

nccount of I‘hu renfons of the judgment, by obfesving that they were not mentioned in court, 8ee 1, And, 71, Accnl'tj-
hyly M. burluunt Rolle cites Shelley's cale as having determined the point. See 2. Ro, Abr. g16. I° pho 5o Afhienburit’s eafe.

Mich. 7. Jum. is the next authority, and in that land was devifed to exceutors till goofs thould be raifed for the pru!urmuntlf:ftthu
- teltator'y

in B R



Lib. 1, Cap. 5. Of Tendnt 1 taile, &c. Sect, 34

the death of either party without iflue, they are not tenants in taile after poffibility of iffue
(1. Ro. Abr. 841.) extinét (1), Lands are given to the hufband and wife, and ro the heires of the body of the huf-
band, the remainder to the hufband andavife, and to the heires of their two bodies begotten; the
hufband dies without iffue; the wife fhall not be tenant in taile after pofhbility, for the remain-
der in fpeciall taile was utterly void, for that it could never take effect; for 1o long as the huf-
band thould have iffue, 1t fhould inherit by force ot the generall taile, and if the hufband die
withour iflue, then the fpeciall eftate taile cannor tuke effect, in as much asg the iflue,
which fhould inherit the efpeciall, muft be begotten by the hufband, and fo the generall, which
is larger and greater, hath fruftrated the efpeciall whichis lefler, And the wife in that cale

fhall be punifhed for waite.

Sect. 34.

F lands be gi- ET nota que nul poit ND note that noné

ven to a man . ) )
with a woman in cﬂre tenant en le tazle can be tenant in taile

ﬁ'u_nkm:}llrriage, al- gpre_r Pgﬁéz[z{y dgyitﬁ’ EX ~ after POHiblllty of 1i1flue
beit  the womin 2 g Jorfque un des do- extin&, but one of the

( which was the ]
caufe of the gift) nees, ou le donee en le donees, or the donee in e-

:iith ;f;ithoiih{){-}:& Special taile. Car [e donee {peciall taile. For the do-
thall be tennt in €n” Zeneral faile ne poit nee in generall taile can<

?_:};'Iﬂar__;,fﬂ‘f; Pelf{&f; eftre unque dit tenant en not be faid to be tenant in
20 il t ) L 2] s ye » » . 'y -

he ;ng‘il_is Wifewwore taile apres pofsibility diffue taile aft_er poflibility of if~
donces in efpeciall extinct; pur ceo que touts {ue extindt; becaufe al«

taile, and {o with- . - . . T
"1 the words of Liv. 2€MpS durant Ja vie, 1/ poit wales during his life, he

ticton. The refi- per pofsibility averiffue que may by poflibility hawve if-
due of this fetion o7t inheriter per force de fue which may inherit by
1s evident, : . rye :

- mefine le taile. Et iffint force of the {ame entaile.
en meme le manere liffue, And foin the fame man-
que eft hetre a les donees ner theiffue, which is heir
en un efpectal taile, ne poit to the donees in efpeciall
eftre dit tenant en taile a- taile, cannot be tenant in
pres pofsibrlitie diffue ex- taile after poflibility of
tinély caufa qua fupra.  iffue extin&, for the rea-

{fon abovefaid.

(Droand §id. 61, 114 Ceo S0.) Wh’zcgh}i’uéﬁfthﬁ * Et nota gue temant  Andnote that tenant in
not in the firlt (2) en Zaie apres poffibriizie taile after poflibility of

edition (which L giJye extinét ne ferra un- iffue extiné& fhall not be

have,) And there- . ,
ﬁi‘: )(thm I may qu¢ puny de waff, pur punifhed of wafte, for the

fpeake it once for  fepferitance que fuit un,_ inheritance that once was
:1]]) it was wrong jéz'tj gn[z{y’ 10. Hgn. 6_ Ie in him. 10. H- 6- I, But

Codir ads 4. to the authour to .
Z;A; ::21:; f ?ddf{ “1111}’_th1ng= (e- Mf’-r C{’/fuy en /e'rewr]z:m h¢ In the reve-rﬁor_l may
peally i ONC OV port entrer fil alien en fee, enter 1if he alien in fee,

15 waorke,
text) to his worke 45, L. 3. 22'./ 45. E. 7. 22.
.. CHar,

(1) Hufband and wwife tenants tu fhecial taily the hufband was attainted of treaforr, or lesvies fine awith proclamations 5 the hufoand
dies having iffue by the awife : the iffue cannot inherit, and yet to many purpofes the avife furaiving is tenant in tail after poflibility,
or if fhe makes leafe for 2y years according to the fatute, it fhall bind the conufee, or jf'it is for three lives, it fhall not be a forfeiture,
H.21. Jac. Rot, Crocker and Kelfey. Hob. Rep. Melton's cafe. Vid. 9. Rep, Beaumoht's cafe It feems, foe cannat fuffer recovery after.
Quacve. Vid. this f‘(';/'t' of Beanmont afleravarvds debated. M. vy, Cha, B. R, in Baker and Willis Cro. Cha, 476. The cafe of Crocker
and Kelfey is in W. Jo. 6o. Hutt, 84, Cro, Jam. 688, Bridgm. 27. 2. Ro. Rep. 490. 408 1. Ro. Abr, 844, pl. 3. and O. Bendl.
119. 143, Beaumont’s cafe is in 9. Co. 148. b. and Melton's caleis in Hob. 254, Note, that in thecafe of Crocker and Kelfey,
the queition was on the operation of a leafe for 21 years nof warranted by the q2. H. 8. the antient rent not having been re.
ferved 3 but the iffue in tail baving levied a_fine during the wife's life, it was adjudged that the leale was good ; but it
was to have been agreed, that the wife, notwithltanding the bufband’s death, was tenant in tail {o as to be cnpnb[lgc of making
Jeales within the fiature,  Indeed this Jatter point had been adjudged in a former cafe, which is in Godb, 102. Sce too g,
Leon. g7, As to the former point, befides the books already cited, fee . Sid. 6a.—~(2) By the Jirft edition, lord Coke means
that printed nt Rokan, asappears by the preface to this bis Commentary on Littleton.  But the cdition by Letton and Mackhlinia,
which wns really the firt, is allo without the addition here mentioned, It nppears to have been frit introduced into the

cdition by Redman —Sec further as to the fubjeét of tenant in tail gfter pofibility. Vin. Abr, Tayle, 1. H—%d-{,f/,ﬁ.!z. yl ?71“f '3

il

il il

e

teltntor's three danghters, and afterwarda to his right helrs males for ever, and one Beard was found by fpecinl verdiét to bhe

r
)’-"{rl’j’

i

/

/

the heir mal: 5 but the court of king® bench held that he could not take the remainder, becrufe the three daughters were /247

the /leirs general, and in Eafler 17, James the juanwut was affirmed in the excliequer chamber, This cafe is the ftronger,
1

becnufe 1t nrofeon a will, and the teftator,. in the devife to his heirs male, mentions his Adeirs general, which no doubt was
urged as a circumitance to fhew that the teftator meant a fpecial kind of heir, and might have warrantod o departure from
the ftrict fenfe of heir without overturning lord Coke's gcneruprule. Bee Hob, 34, and Palm, go.  Counden and Clerke alrendy
finted from lord Hobart at the beginning of this'note, is another cnlc where d;wlf(ir 1o hetrs male could not tuke efledt,
becaule the heirs general were females § and this jullgment appenrs to have been alio aflirmed on error in B. R, Sec ;unk' Cunt.
294, ‘There are feveral modern determinations to the fame purpole, Tn Southcott nnd Stowell, which wis adjudged nbout
the 29, of Cha. 2, one having two fons covenanted to fland feized to the ufe of the cldeft in fpecinl tail mnle, remainder to the
heirs male of the covenantor, or nccording to one report of the cafe the heirs male of Ais body, and for want of fuch Htlue to
his own right heirs. The eldeft fon dies lenving o fon nnd daughierjthe covenantoy dies, and then the fon of the covennntor's
cldeft fon y nnd the queftion was whether the fecond fon or 1he duugthters of the eldelt fon fhould have the eflate,  The coure
determined in favour of the fecond fon, becaufe the grandfon furvived the grandfather, mnd being her gemeral as well as mals
could tuke either by purchaft or defeent on his death, and therefore it wns immaterial whether an eltate for life nrofe to the cove-
nanter by tmplication or not § but it wos agreed by the whole court, und even by the counfel for the fecond fon, that if the
grandfon had not furvived, the fecond fon conld not have taken by parchafe, becaule his nicces would have been Aeirs ge-
mral, and confequently he could not have been complete heir.” Bee 1, Freem. 216, 2250 1. Mod, 226, 237, 2. Mud.
207, and 3. Keblo 704, In 1695 lord kecpor Somern, in the culo of Starling und Klvick, decreed againft one, who cluimed
to take by purchale under u devife to ,u'h': male, becanfe n female wag the Jeir penerad.  bee Preco in Chane g4, The

cafe of Ford and lord Offullton, which was determined in Mich. 7. Ann, by the king’s beneh s (U1 Rronger, forin that
Ohe
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[pecial, et ad iffue per

Lib. 1. Of the Curtelie D"ehg'le‘ft'éffe;"‘ Sect. 36, -

CHAP14¢ | SeCta 35 - ‘.
Curtefie Dengleterre.

TEnant by the cur-
tefie of England

is, where a man taketh
a wife feifed 1n fee fim-
ple or in fee taile ge-
nerall, or {eirfed as heir

in taile efpeciall,” and
hath iffue by the {fame

P-.R IST jfeme
' ﬁ%ﬁ’- And firt of #2: .3, o6 &’-/"-/f,
what feifin 2 man fhall be té-
nant by the dﬁrteﬁﬁ. [r] There [¢]F.N. B. 194,
1s in law a twofold feifin, viz. a
feifin in deed, 'and a {eifinin (Poft, 553.)
law, whereofmorefhall be faid, =
Set. 465, and 68 1. And here
Littleton intendeth a feifin in
deed, if it may be attained

TENAN’T per

la curtefie Den~

Jee fimple ou en fee

tatle general, ou feifie
come fheiwre de le taile

29

mefme la feme wmale
ou female, oyes ou
vife (1), jfoir liffue
apres mort ou en
vie, f1 la feme devig,.
le baron tiendra la
ferre durant fa vie,
per la ley Dengle-
terre. Et eff appel te-
nant per le Curtefie
Dengleterre, pur ceo
gue ceo ¢ff ufe en nul
auter realme, forfque
tantfolement en. En-
gleterre.

Ef afcuns ont dit,
que il ne ferra tenant
per le curtefie, fi non
que lenfant, quil ad
per ja feme, joit oye
crie, carper le crie eff
prove que le enfant
Juit nee wife: Ideo

wife, male or female
borne alive, albeit the
ifflue after dieth or hi-
veth, yet if the wife
dies, the hufband fhall
hold the land during
his life by the law of
England. Andheis call-
ed tenant by the cur-
tefie of England, be-
caufe this is ufed in no
other realme but 1n
England onely.

And {fome have {aid,
that he fhall not be te-
nant by the curtefle,
unlefle the childe,
which he bath by his
wife, be heard crie;
for by the crie it is
proved, that the child
was borne alive, Ther=

fore Quare.

Quere (2). A 2/4 Bt 27 2.

At the coronation of king R. 2. faith the record, [b] Fokaunes rex Caftilic et Legionis Dux
Loancafirice, coram diffo domino rege et confilia fuo comparens, clamavit ut cons Leiceftria officium
Sencfehalcie Anglica, ot ut dux Lancafivic ad gerendum prfm*{pakm gladiun domini rigis wocat’
Curtana dic coronationis cjufdem regis, et ut comes Lincolw’ ad feindendumn ct fecandum coram ipfe
domine rege fedente ad menfam diflo die coronationis 5 et quig faﬂ' diligenti examinationg coran per -
itis de confilio veyis de praomiffis, fatis conflabat eidem coufilia, qpuod ad igfum ducew tanquans tency-
tem per legem Anglice poff mortem Blanchice quondam uxoris fuc pertinnit officia pradicd prout fu-

perins clamadat exercere, confideratum fuit per ipfum regemt ¢t canftlivm fuum pradilum, quod

idem Dux officia pracdifla per fo et fyficientes deputatos fuos faceret et excreercty et Jfeoda dc:bfn; i
hac

This latter reading is conformable to lord Coke's tranfla-

ut entry is not always neceflary to give feilin in deed; for if the

st of rent, the poflcflion of the lelfee for years being

(1) Inlead of gpes oz wife, the words are nce wif in L. and M.
tion.~—(2) This quare js in L and M. but not in Roh.—(3) B
land is in leafe for yearys, curtely may be without entry or even recei
deemed the pofleflion of the bufban
about feifin for a poffefio fratrisis the fame, See ante 15. a.
Will. vol, 2. p. sv6. but no hint being given of the point adjudged,
conftrued the pofieMion of a mother tnﬁ)

and wife,

See the cafe of De i
Inn, 4. there the cale of Newman an

it may be proper to add here, thatin that eale the court

e a pofleflion for ap infant lier fan as his goardian by law, the being next of blood to

unto. [ /] As if a mandieth
{feifed of lands in fee fimple or
fee taile generall, and thefe
lands defcend, to his daugh-
ter, and fhe taketh a hufband
and hath iffue, and dyeth be-
fore any entry, the hufband
fhalt not be tenant by the cur-
tefie, and yet in this cafe fhe
had a feifin in law; but if fhe
or her bufband had during
herlife entred, he fhould have
been tenant by the curtefie(3),
(] A man feifed of an ad-
vowfon (4) or rent in fee hath
iffue a daughter, who 1is
married, and hath i1ffue, and
dyeth feifed, the wite, beforg
the rent became due or the
church became voyd, dieth,
fhe had but a feifin n law,
and yet he fhall be tenant by
the curtefie, becaufe he
could by nonduftry attaine
to any other feifin, K¢ impo-
tentia excufat legem (§) Duta
man fhall not be tenant by
the curtefie of a bare right,
ntle,ufe(6),orofareverfion(7)
or remainder expeftant upon
any eftate of freehold, unlefle
the particular eftate be deter-
mined or ended during the co-
verturc,

rey and Richardlon 3. Atk,

[£1 1, Mar. Dyer g,

(Pof, 40.)

[¢] 7. E. 3. 66. 3. H. 7. ¢,
(6. Co, 68. 2, 71.Co.g7. b, 8
Co. 34. Ante 15. b.)

(8. Co, 6.}

[£] Procefl. faft. 33 Coronatie
onemn R, 2. Anno regni ful pria
mo Rot, cjauf, m. 45,

Lord Coke’s doétrine

469, : ‘
Newman is cited, from

whom the hiheritance could not defcend, and held it a fufficient feifin to exclude the daughters by a former wenter.—

(4) Whether it be an advowfon in grofs or appendant. .
@ danghter, who takes hufband and diss lefore entry into the manor.
e adwvowfon, nor of the nents incident to the manor, becayfe
kins, the hulband fhail have curtefy in an advowfon, thou

wife's 1ife-time,

‘ P&I‘k. Sedt, 4‘63-
feitin fnr deed 3 nor do I find any authori

t
learning and ingenuity difplayed in his }”roﬁra le Book on the laws of England, ought f”)ll

A feifed of amanor, to which an advonufo

to fupport the do€tring, hefides Mr, Perking’s name,

It feems, that the hufpand [b

n is appendant, dics, having ifig
all not be tenant by the rur!rP of
ke had not feifin of the principal, Hal, MSS.—(5) According to Per.
h he {uffers the ordinary to prefent by lapfe 'on an avoidance in his

But fich a cafe is not within lord Coke's reafon for allowing curtefy of an advowfon without
| That indeed, on account of the

encral to have confiderable weighty

though one, who wrote foon after My, Perking, defcribes him to be a man that ariteth of diverfe titles of onr lanw rather fublilly

than foundly, Fulb, Paral, 40,1, Sce allo n more particular char ]
Jore or not exeented by the 27. H\ 8, muft be meanty far an ufe within that itatute Is a legal eftate.
and by lord Coke himfelf in Cro, Jam, 20y, See nlfo y. New Abridgm, 660,  But thoug
ciirtely of frufls, yet fince tord Coke's time our courts of equity have allowed curtefy both of trufts
whicli, though in faw mere rights and tirdes, are deemed ¢fates in ¢quily, and made to cnpf'nrm to ma
fequences incident to eftates in /faaw,  Sec in 1, Atk. Gog the cafe of Cathborn and Inglith, in which Jord
creed curtely of an equity of redemption,  See S, C, more fully reported
of benrfit mny have a truft of inheritnnce, which may be o declaved as to prevent curtefy, ;
during the wife's life to be pald for her Jeparate Wie; for in fuch n cafe the intentian to exclude the hufband from curtely
16 mantfett, and he connot have an equitable feifing 3, Afk, 915 It is alfo p
18 allowed, yet donver has bgen refofed § o partin
| e, But as to this fee Poll 4. h.-.-(-;?
life, rc{aruinﬁ rent to her and her beirg, the b |
! and Mall not have curtely of the land itfelf, pnlefs the Jeaft determines before ¢
See Poft yaa. where in n fike cafs lord Coke fuys, that the wife lall'not have dower,” Butif g re

thoritieg,

that the Luf

Hity not ealy tb be reconciled with renfon, howe | rent of dl=
Mur, Perking” mokes a guere, whetlier, iF n woman feifed in fec makes leale fo

ufband thall ot hgve curtely in the rent during the lenfe 3 but he feems to admlt,
the wife's denth,

' in ftriétnefs of law there cannat R P 107
and of other interelld, # 7~ /4.94:..4) .

ny of the rules and conxrnad,

in Vin, Aby, Crrtefy B pliag,  Howe

alter of Mr, Perking in Iulb, Prepar 28, a.—(6) Here an ule oe-

Seo acc, 2. And, 73, 11};;

ad by diredting

roper to” remark, that though enrtefy out of a friff
ver fettled by rhe current of nue

Per k. Selt 4;67.
nt g incident to n peverhon

expectant on an eftate tail, the hufband thali have curtefy of the rent till the tail derermines. Polt 30,2, -
d 'm'_““—-——-ﬂm——qu e . - WWW#M

one Ford having iffue three fons and a daughter, and alfo n brother,

1dcviﬁ:tl ln hi; il;l"ce fone (ilc;frﬂivcly

in tail male, with

remainder to s own right helre male for cver, ond the three fons being. dend without iflhe, the wliole court Lietd, that ﬂ\t

Q

Brotie

ch., l'lnrdwidcﬂ'(!’e"- o

ver noauife in potug A1 777, S 4
(s g ¢ mveee c3: Ao, 58
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ap. 4.. Of the Curtefie Dengleterre. Sect. 3 5.

hac parte obtineret, Dui quidemt dux officium Sencfebaleie pracdicl perfonaliter adimplevity (Sce
And every man, that claimed to “hold by grand f{grjanty to doany fervice to the king at his
coronation, exhibited his petition to the faid duke us fleward of ¥ngland, who upon hearing
the proofes either allowed or difallowed the fame. :
Rot. Patent. Ann, 20. H, 6. In letters patents made by King H. 6. to Richard earle of Salifbury you fhall finde this
- tlanle, Duod chariffimus confanguinens nofter Richardus, nunc comds Sarum, qui Aliciam filian et
beereden. Thomea nuper comitis Sarum adbuc fuperflitem dwxit in uorcin, ct cuit cadem Alicia pro-
lem tempore mortis pradicle Thomar habuit ¢t babet Superflitem de prafentiy coque prefextn idem .

7 A

Z’—ﬂ;/

4:; —
Z& TR uTD

%o, . . Richardus nunc comes Sarum nomen, flatum et honorem comitis Sariem, . habet, et pro tempore _ -,
| , \\ r\\\bﬁ;‘ wita [uce de jure practextn pramifforvm habere debet (1}, TheTame of the iflue, Whifh the 1aid e 4
N N ﬁ\ Richard earle of Salifbury had by the faid Alice was Richard, who married with Anne the fifler
A ?Kn. E\ N Rot, Patent. de amno 27. H. 6. :u::d hqire of Henry Beauchamp earle of Warwicke, who was earle of Warwicke to him and to
(i A0 NS ™ his heires, and duke of Warwicke to him and to the heires males of his body. And Richard the
! B R S - fonne having then no ilue by his wife, king H. 6. in 27. yearc of his raigne granted to him that
; \‘ ¢ ) he thould be earle of Warwicke, Licetipfe et preedicta Anna cxitum inter cos ad prafens non ba-
3 Yo R W, lﬁ—},@““/d‘:_ ~x4w bent,  Thefe and many more I have read concgrhing \this matter, and (}H’lyﬁl}f to the reader,
\ 5‘: ‘" %\L S AL eSgpes: %f{ A ol ;",I/.I}f ¢ Lo _{}#‘fﬂ, ?gf.u'% gnime imipedioy, Jo—y. / ‘ m*ﬁ‘/_" vzl _""":f - G,
MW §b N\ [i]Vid 1 E 36 s E 3 "G fﬁ‘lh e(fate of freehofd i cigniories, rents, COMmMmonNs, or fuch like be fufpended, a
NN N\ § (Poit, 30.) man fhall not be tenant by the curtefie; but if the {ufpenfion be but for yeares, he fhall be tc-
\\'k§ R\ nant by the curtefie. As if a tenant make a. leafe for life of the tenancie to the {eigmorefle,
N \ swho taketh a hufband, and hath iffue, the wife dieth, he fhall not be tenant by the curtelie{2), -
BN o \H\ % “but if the leafe had been made but for yeares he fhall be tenant by the curtefic. -
§ ‘Q"‘N & E:rz fee ﬁmp{e on en fee taile generall, ou feifte come hewre de la taile
} & '\\\\ W, ca c. Litt. ca. Dower ful. . /j&ecm//, et ad _zﬁ{e per 17 ﬁﬂlf male ou ﬁmﬂfﬁ’. Secondly, of what eéftate. If lands
\\Q. AN N 40. feét. '51 ST " be given to a woman and to the heires males of her body, fhe taketh a hufband and hath iffue
NN 3\\ Paine's cafe 8. Co. fol. 34, - a daughter and dieth, he fhall not be tenant by the curtefie; becaufe the dglughter by no poilibi-
NN &\ lity could inherite the mother’s eftate in the land; and therefore where Littleton faith, iffue by
¥ W\ \ his wife male or female, itis to be underftood, which by poffibility may inherit as heir to her
* - ; . -y . '
;::-\ \ ‘\\\ mother of fuch eftate, Littleton himfelf explaneth this by exprefie words Cap. Dower fo. 0.
N ?\\\ Seét. ¢2.  And therefore if a woman tenant in taile generall muketh a feoffinent in fee, and
\Q\ Q "\ taketh back an eftate in fee; and take a hufband and hath ifflue, and the wite dieth, the iffue
Ny b may in a fo:medon recover the land againft his father; becaufe he 1s to recover by force of the
}‘§ \ N eftate taile as heire to his mother, and is not inheritable to his father (3).

N Bt ad iffue. 3. The time of having the iffue. 4. What kinde of iffue, If a man
: N\ 4] O tenures 25, H. 3. tit. feifed of lands mn fee hath iffue a daughter, who taketh hufband and hath iffue, the 'fgther
R Q dower 198. dieth, the hufband enter, he [«] fhall be tenant by the curtefie, albeit the iflue was had béfore
k the wife was feifed. And fo it 1s albeit the iflue had dyed in the life time of her father before
any defcent of the land, yet thall 'he be tenant by the curtefie (4). If awoman [4] feifed of lands
. in fee taketh hufband, and by him is bigge with childe, and in her travell dieth, and the
childe 1s ripped out her body alive, yet fhall he.not be tenant by the curtelie; becaufe the
childe was not bofne during the marriage, nor in the life time of the wife, but in the mgane
X timé the land defcended, anE in pleading he muft alledge, that he had iflue during the marriage.
N [c] Bra. lib. 5. 437. 438, ~_If the wife be [¢] delivered of 2 monfter, which'hath not-the fhape of mankinde,this 15 no
\ Britt. ca. 66. and ca. 81 1ffue in the law; but although the iffuie hath fome deformity 1n any part of his body, yet if he
~ Fleta Jib. 1. ¢. 5. and lib. 6, cap. hath humane fhape this fufhceth, Hii, gui contra formam bumani generis converfo more precre-
. . ' . Y e PR S . « fy " g . ! '
. fﬂntc 1 b7 b8 2) ;r;:;,(i 1':1; ﬁ;za:f:}fmm.ﬁr z;q/}:m vel _pradf‘.gnyivmﬁ:{u it enixa) intes libes 03 ?M?Lj’ angp‘r.»:.fm fur, fm:”{!
. a aliquantulum. ampliaverit vel aiminuertt non tamen Superabundantery ut fi fex digi-
N tos wel nifi guatuor babuerit, beué debet inter liberos commemoraris 81 inntilia natura reddidit mems
\, - bra, utfi curons fuerit aut gibbofus wel membra tortusfa babucrit, non tamen cf partns monfirugfus,
N Item puerorum alii funt mafenliy alii femiie; alii hernophradite. Hernopbradita tan: mafenlo quans
\ Y fwmine comparatur fecundum pravalifcentiam fexns incalefeentise _
’S\f If the iffue be born deaf or dumbe or both, or be born an idecot, yet it is a lawtfull iffue
N to make the hufband tenant by the curtefte and to inherit the land,

§§ \ fd] 28. H 8. 25. Dyer. O}’-‘i’-f 01 VIVE. If it be borne alive [«] it is futhcient, though it be not heard

g

&

[6] Vide Paine’s cafe. ub {upra,

ﬂ

S
7

55
s
77

“‘«\\ Puaine's cafe ubi fupra. . cry; for peradventure it may be born dumbe. And this is refolved cleerly in Paine’s cafc #di
\\ ee 1 :/}M'"f * "':' Supra. For the pleading (as hath beene faid) is, thar during the marlage he had iflue by
B AL OrLS »?,i_,f/'fz:? “..2+ “his wife, and upon that point the triall is to be had,and upon the cvidence (5) 1t muit be prov-
SRR P s R ed, that the iflue was alive, for moertwus exitus non eff exitus, 1o as the crying is but a proofc
& that the childe was born alive, and fo is motion, ftirring, and the like. Antil!'it is fud by an
ﬁing I'I. 1. ﬁ&u‘ fanis y!ﬂ.‘ﬁﬂ'-ﬂt‘yﬂgf*
, e
oo ':. (1) So nota till iffue the hufband cannot ufe the title of his awife’s dignity ; but afleravards he may.  So adjudged by Hen. 8. i f/“"'{"{ﬁ’ yZ /Aﬁ'ﬁ/
. iteder ) - ea Rl Ruel et e e o fhe * inion of 2&¢ LA
g NP of Wimby, avhs claimed the title of lord Talboys in right of his avife. Hal, MbS—This annotarion fhews, that in the opinion of p
“lede 577 € Jord Hale a title of honour admitsof curtefy, But Jord Coke, after ftating rawe precedents, one of curtely in a title of ho- "’/ﬁ”"l{'_’i"-
wA s anor 8544 . nour, and another of curtefy in an office of honour, avoids making the lcn{f inference, and profefledly leaves the readertobis .. -,

[¢] Mirror cap. 1. fect. 3. ancient author [¢] thatit was ordained in the raigne of

- Zh own judgment ; from which referve it may be conjedtured, that he had his doubts. In fuct,. the point had been feveral times /'r-;;' Jouyf
Lo ¢ 73D srzw controverted in lord Coke's time.  About the year 1580 Richard Bertie claimed the barony of Willoughby in right of his I:uly"'; 't«ér
.7+ Catherine, duchefs of Suffolk, he baving had 1flue by her. The claim was referred by queen Elizabeth, to lord Burghley, [ trelrs

Lo i A g0 | ber iMioner im of the fame dignity by Peregrine he fon and heir of the duchets of 2% AA*
7 A and two other commiflioners, us was alfo a claim of the fume dignity by Peregrine Bertie, the fon and hew of the duchefs ot S A
7 jh,.Mx/, e Buftolk by Richard Bertie, At one time the precedents urged for the hufband were thought to make an impreflion on the ,f e

W Al commiflionersy but finally they made a report in favour of the fon, who was accordingly ac mitted to the dignity in the life- T//Wf /L'

;)%f%ﬂ-if 4’% "'";//' time of his father. See Coll.Proceed. on Claims of Baron.1, to 23. But notwithitanding this cale, two othicr claims of alike kind | ' 4 %

b /,;-, 22 ﬁ'}?/ were made within a few years after, the firlt about 1586 by Sir Thomas Fane,in right of his wife Mary, the daughter and heir of Auie 4

2 ?//7-2,/2;17 ///f ' Ilcnry lord Bergavenny, and the fecond about 1604 by SamplonLennard, in right of his wife Margaret lady Dacres, Of theevent, v
' “Fihe former clalm, I do not find any accountj but as to the /atter it nprcnru, that king James referrved it it to commiflioners, and h bt 7

.- ' é -

P’p‘iz//ﬁfi'f* £ hpe 7 Athat lady Dacres dyi-nF before any decifion, the affair waa compromiled in 1612 by the king's granting precedency to the huf- 41 '

! //?( band ns eldelt fon of lord Dacres, The lettera patent giving this wccetlcnc}' recite, that the commiflioners Aad foun! &m'auff,r@ —7

"‘/:MMV/é V/// P8 fu on the like right gonferred on the hufband in iﬁ"vﬂ'rd Samiltes, andin this rm-n':u ar barony of Dacres three feueral precedents  There .

‘ 4 2, A2y S other expreflions equally remarkable for n fludied ambiguity, fuch as leaves undecided whether the pretenfion to the wite's )75/‘“ 1

ANy © Y7 title was deemed n claim of favour or of right from the crown, and appears calculated to gwaid an adjudication of the point ;WW/ﬁ
and in this unfetled fate” of things, it is not ﬂ”‘l"'iﬁ"E' that lord Coke fhiould be fo cautious of ndvancing any pofitive M

ce)

-
/}'ﬁ .r'/’/ IPJ;/Z ”%‘é » . . ' ‘. ¥ 1 ™ b |
¢ do@rine on the fubject. Icannot learn that there have v any claims of dignities by currcl_]/ fince lord Colce's time, and /,
o ot~ from the want of modern inftances of fuch claima, and from fome late creatione, by which women have been made peecetles, in- ]

”
;7/(& Hfijfﬂ //’{' order that the families of their hufb{n‘.lda might have titles, and yet the hufbands themtoelveacontinue commaoancrs, it feems aril'the # 4
| M- prevailing notion was againft curtefy in titles ﬁf honour. However [ have hot yet difcovered, whether this preat queflion has ever

l*"//;/-},ﬁi’f"ﬁ-ﬂf'/"ﬁ"y " formally recelved the judgment of the houfe 8f lords.—~Vor the particulare of Wimby's cale cited by lord Hale, fee Coll, Claim

. VY SN EY o “4.of Bar, 11, 44 and 72.==(a) Lord Coke menns, that the hufband (hall not be tenunt by the cuitely of the Jfewnery, it being
#}’m /”/*/ﬁ'/ ﬂn’%—ﬂlfpemlml during the avkole time of the marringo by the leale of the fenancy to the wife. ’;cu further ns to the celfeét of fi/pesjion

vl g e oncurtely in Perk, Sedly 449, 460,461, 46a.—(3) The hufband could not have curtely in refpect of the fee, becante that was de

InE. V)/{‘-*""" /ﬁ'/ feated by the fon's recovery in the formedony nor in rvelpedt of the tail, becaule the wifl's feoltment before the marriage had

Sl » PAr L7 difcontinued the tail, and confequéntly there could be no (eifin of it during the macringe,  This [eemn to be the rationale ol the
A 1 A "‘54

)P ;(- [;/1 24 Vi

cafo put by lord Coles=(4) Yet in fomgp cafes the jimg of havipy iflug is gk confequence,  See Polt qo.—(5) Vids Padch, 9. F. v,
F*é—*&:‘vfﬁd}fﬂlm oy A .M'Jy g6 % .‘£ i s
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' Lib. 1. Of the Curtefie Dengleterre. Sects 52, - 108

fent lour dount ils yffent concéive tennifferit les beritages lour fems pur lour oies,

By the cuftom of Gavelkind [ /] a man may be tenant by the curtefie without having of [f] 9. E. 3.43. 16. E. 3. aidg
any iffue (1). * ;:9. _Stat. de  Conlfuetudinibus
anciae.

Sott liffue apres mort ou en vie.  And therefore, [¢]if a woman tenant in taile [z) a1, H. 5. tit. Dower 108,
oenerall taketh a hufband, and hath 1flue, which iflue dyeth, and the wife dieth without any Paine's eafe ubi fupr. :
other ifflue, yet the hufband fhall be tenant by the curtefie albeit the eftate in taile be deter- \I* Leon. 167,) 2377 5 syt
mined; becaufe-he was intitled to be tenant per legem Auglice before the eftate in taile was fpent, 7= 5 fpr eme /T

and for that the land remaineth. But if a woman maketh a gift in taile, and referve a rent to s efleser i ony ZSaa o

— .
her and to her heires, and the donor taketh hufband and hath iffue, and the donee dieth with- f;% f’h ,;ﬂ_ 'z 2;: {i
out iffue, the wife dieth ; the hufband fhall not be tenant by the curtefie of the rent, for that *ez- f’f. Slocits -"w,ff;:j;"
the rent newly referved 1s by the act of God determined, and no {tate thereof remaineth. But (Poft, 32, 2.) Fyute o Lo Cler;
[/4] if a man be fcifed 1n fec of a rent and maketh a gift in taile generall to a woman, fhe taketh [4]} Brooke tit. per le Curtefic 26,
hufband and hath iflue, the iffue dieth, the wife dicth withoutiflue, he fhall be tenant by the 3° £+ 3- 27

curtefie of the rent, becaufe the rent remaineth (2). The diverfity appearcth.

St la feme devie, le baron tiendra a la terre, &c. Foure things doe belong
to an cftate’ of -tenancy by the curtéfie, wiz. matridge, feifin of the wife, iffue, and death of the
wife, Butit s not requilite, that thefe fhould concurre all together at one time.  And there-
fore, 1f a man taketh a woman feifed of lands in fee, and is diifeifed, and then have iffue, and
the wite die, he fhall enter and hold by the curtefie, So if he hath iffue which dieth before
the defcent, as is aforefaid.
7 And albezt the {tate be not confummate untill the death of the wife, yetthe ftate hath fuch

beginning after iffue had in the life of the wife as is refpected in law for divers purpofcs,

Firft, after iflue had, he thall doe homage alone, and is become tenant vo the lord, and the a-

vowrie fhall be made onely upon the hufband in the life of the wife, as fhall be faid hereafter (g, ¢, 57 b. Peft. 67. a. 12.. b, } L o
when we come to the apt place(3). Secondly, if afteriflue [/] the hufband maketh a feoftment in [i] 14.E. 2. Cuiin vita 13, 2. N\ 5000 & gm”{;;:;;'-j_‘?

P
) ; vy ¥ . :
q ﬂit-r'f“‘?? < f{_ﬁ-ﬁ,’" ﬂ » 4 J,;

fce, and_ the wife dieth, the feoffee thall hold it during the life of the hufband;Xand the heire E. 2. Cui in vita 20. 10-“1«- fttrice G e Aiasl ,e;.;‘.ﬁ,_, b
of the wife fhall not during Lis life recover itin fur cui in wita ; for it could not be a forfeiture, 12 ,%:jzi L/l;a'i i_g;,,,t-;;":';;‘ ""’f%%f A \ﬁ;%
fﬂ!‘_ﬁhi:lt the eftate, at the time of the feoffinent, was an eftatc of tenancy by the curtelie i~ /. 500/ 50097 ZA 2 52, 3. Bust’ /7 jﬁy,ﬁj_ ot
tiate(4) and nofconfu;q_:t;_gt&i‘ﬁnd it 1s adjudged in 29, E. 3. that the tenant by the curtefie can- 2_92* 7 3. f0 29, Wfrve, Y tery 7 ;‘ijﬁ,\@m
not claime py a devile, and waive the ftate of his tenancy by the curtefie, becaufe farth the ' e X /7/:: ;;;”W‘f@
booke the treehold commenced in him before the devife for terme of his life. :f';_f @i; P ffﬂn A B ~
Et eft appel tenane per le curtefie Dengleterre, pur ceo que neft ufe ern r | ,;1-;‘; ) I
Y n - . s g ?-a.r"'"l- P "'!-“"'ff/r _" s %If po F
auter realme forfque tant folement en Engleterre. Gl it b AT Ll A ameeit fl LA e 5:
Per le Curtefie.  In Latine per legem Anglice, AR Jfpogiin 1 s P A e e //“3;’%‘ -
! - . . . ; ; T . o . ‘ -Hﬂﬁ!ﬁz’h
7-:47?3_‘/0[57?257“‘ 24 Effg/f-’tﬁ Fé. It is alfo ufed within the realme of Scotland, and iﬁffﬁ"“ - """'z:j"""‘ 7 e 2
there 1t.1s called Cwrialitas Scotice. And fo it is in the realme of Ireland (). - T f;'f e LR 5,

Et afcuns ount dit, que ilne ferra tenant per le curtefte, finon que len-
Jant que il ad per fa feme foit oye criey car per le crie eft prove que le en-

fz??fl‘ Jfuit nee ‘Uifé’. Our author having delivered his owne opinion before, wiz. Oyeson o

vife, now he fheweth the opinions of others : for {ois faid in the [#) flatute De tenentibus per EEJ {};‘_.%41-311& Car. part. 2, fol

legem Anglice : and of that opinion is Glanvill [/] lib. 7. cap. 8. Bratton lib, 5. tratt. ¢, cap. 30. 0. o

Britton cap. go. fol. r3z2. Fletalib, 6. cap. 5o, &c. But the reafon is againft their opinion ; F] Glanvill Lib. 7. cap, 8. Braét.

for by the cry it1s proved, &c, {o asit is but an evidence to prove the life of the enfant. ib. 5. trat. g.ca, 30. Dritton
cap. 50. fo. 132, Fletalib, 6.

Aﬁ'uﬂf ont dit. By thefe and the like {pecches our author intendeth, that the point cap. 54
had been controverted, but thereby, except it be in this fetion where formerly he delivered
his opinion as hath been faid, he tacitely infinuateth his owne judgement which in all the
reft holdeth for good law and warranted by good authority throughout his three bookes;
which kinde of fpecch and the like I have colleted together, as it appearcth by the fections

in [] the margent, [m] Se& 4o0. 119, 132, 136,
jd . ‘ . . . 4 . Y17 138, 141 145, 148, 150,

_ €O qucere.  This quare 1s not in the originall edition of Littleton, and therefore to 170. 179. 192, zoz. 227. % 1ds

be reyected (6), _ o _ ' 209. 336. 339. 357. 4.0. 41s.
And fome have faid, that in divers cafes a man fhall by having of iffue be tenant by the cur- 439 449 443. 460. 462. 478.

tefie where a woman fhall not be endowed. And thercfore they fay, if lands be given to two 3°% ﬁ?&' 65; f rf; : ' ?;: 1' ?51‘;'
women and to the heires of their two bodies begotten, and one of them take hufband and have é;‘i 641, 644. 645. 6?;3- G;rs-

iffue and die, the inheritances being feverall the hufband fhall be tenant by the curtefie, asit s 689, 721. 723. 726, 730. 731.

adjudged 7. E, 2. and in other bookes [#] this judgment is cited and allowed.  But certaine it 733- 734

18, that if land be given to two men and to the heires of their two bodies begotten, and the (3 R”)' Abr, go. & Poft. 133-/?3

onc taketh wife and dieth, fhe fhall not be endowed, tor no eftate in the land is altered by that U g, 2. G,
marriage.  But I leave the reader to his owne opinion or rather to fulpend it untill he come Z,,] 17. E. 3. g1,

to
rot. 4.  Si hiabvit exitum, qui auditus fuit clamare fen vocem edere infra quatuor parietes; quia pwer non fuit @wifius nec qu-
ditus clamare ab hominibus mafulis, licet per forminas nominatus fuit Johannes. Therefore hufband not tenant by the curtefy. H. s,
E. 1.rot. 5. Wigorn. Hal, MSS.—I cannot ghefs what lord Hale's view could be in citing this record, unlefs it was to fhew, that
anciently in the cale of curtefy the having male iflue born alive could be proved by menonly 3 which muft be confefled to have
been o moft unaccountable peculiarity.

(1) On the other hand, curtefy by the cuftom of Gavelkind is fubjeft to feveral difadvantages ; for it is only of a moiely of
the wife's land, and it ceafes if the l‘:ufbnnd marries again,  See Robinf, Gavelk. b, 2. ¢. 1. where the learned author fuggelts, ]
thnt fome have doubted, whether there is any fuch variance between the common law and the cuftom, and therefore under-
tales to prove it by authorities on record,—(2) So if it wvas a rent de novo granted in tail, and the avife dies awithout iffue, the huf.
band foall be ienant by the enrtefy. Hal, M88=—(3) Hic fe&. 9o, 21. E. 3. 35, Hal. M8S.—(4) 4. . 2. Cui in vita 15. 94, £ 1.ibid.
30.10. I q.v1. 22, M. 60 240 I hufband intitled 1o be tenant by the curtely alicns and vetakes eflate to him and his avife, by avhick
the nwife is vemitted, he foall not be tenant by the curtefy. Contra if it was before iffue had, 9. H. 7. 1. Vid, T, 7. Jac. Ley moar,
Sparyye’s Cafe, Hal, M8S,~=8ee Ley's Rep, g.—~(s) {;nt. yi. Hoogom 30 Cum confuetudo et lex Anglire fir, quod (i nhquis dea
fponfaverit aliquam hereditatem babentem, et ex ea prolem habuerit, cujus clamor auditus fuerit infra quatuor, parictes, et vir

upervixerit uxorem, habebit tota vita fua cultodiam hereditatis uxoris, licet en heredem habuerit ex primo viro, qui plena
rotatis eft § preceptum elt, (}:tud cadem lex obfervetur in Hibernin, Hal, M§S,~=T his {hme extradt from the patent roll of 11, H.
3. is given in Hal, Hift. C. L. 180.=(6) It appears by the various reading already given, that this guere, though not in the
Rohan edition, which lord Coke thought the oldeft, s in that by Lettou and Mac/ilinia, which is really the original ones

the brother could not be heir male of the devifor's bady ; 2. becaufe the remninder to the heirs male were words of purchafe,
und by purchinfe the hrother could not take as hele male,” hio nicce being the heir nt common law § and fo jenlous was tord chiet
uitice Holt of departing fvom the eftablithed doftiine, that notwithitanding the:fpecial circumiiances in the cafe of Pybus and

littord, which will prefently he flated, he daubted the authority of that cafe, See 3. Salk, 316, 11, Mod, 189 and Vin. Abr. Devife
U. b. pl. 2, in marg. The doétrine was thought to be (o firmly fettled by this laft cafe, thatin 1722 lord ch, Macclesfield, in Dawea
and, Ferrars, which wan aenfe fimilar to that of Ford and Oﬂ'n?,ﬂnn. interrupted the counfel for the perfon claiming ns Aeir male, by
fuying that ke avould not fuffer the bar to difpute avhat was the land. mark and foundation of the lanvy adding, that in the cafe of Fordand
lord Oflulflon thu;‘)wint had been determined on treials at bar in every court in Weflminfler Hall, and appeared to be fo wery plain a
cafe, that in the King's Bonch the plaint{ff's ovun counfel avould not afk afpecial werdidd,  See 2. P. Wms, v.and Prec. in Chanc, 54.

However it was not thought proper to acquicfoe in this opinion of lord Macclesfield, and a bill of review boing brought to “F
L verle




Lib, 1. Capig. Of Dower. Sect. 36.
| to the proper place in the next chapter. If lands holden of the king by knights fervice 71

capite defeend to a woman, and after office found fhe intrude and taketh: hufband and hath if-

fue, in this cafe the hufband fhall be tenant by the curtefic (1); and yet if the heire male after of-
fice in the like cafe-intrydeth and taketh wife, «his wife ihall not be endowed, for fo it is pro-
Prerog. Regis ca. 11. vided by the ftatute of Prarogativa regis, cap. 13, that in that cafe there accrue to the heire no
frechold, nor dower to the wite, which by interpretation 1s as much s to {ay, that the heire {hall

have no freehold as to this refpect to give any dower to his wite. It a man marry the niefe of

19. E. 1. tit. Travers 36. _ :
(4- Co. 55, 1. Leon. 47.) the king by licence and hath iffue by her, and after lands defcend to the nicfe and the hyfband
enter, the niefe dieth, hefhall be tenant by the curtefie of this land, and the kmfg upon any of-

fice found fhall not eviét it from him, becaufe by the marriage, the niefe was infranchifed dur-
ing the coverture. Butif a free woman marry the villaine of the king by hicence, and lands
delcend to the villaine, the villaine dieth, the wife fhall not be endowed, but upon an oflice
found the king fhall have the land, for the villaine remained ftill a villaine to the king, A wo-

[#] Pl. Com. Dame Hules’ cafe man [#] taketh hufband, and hath iffue, lands defcend to the wife, tl}c hufband enters, and :df'tcr
267. the wife is found an ideot by office, the lands fhall be {eifed by the king (2), for the title of the
(9. Co. 129.) tenancy by the curtefie, and of the king begin at one inftant, and the ttle of the king fhall

be preterred, A man fhall be tenant by the curtefie of a caftle {o] which ferveth for the pub-

¢] Magna Carta 90. E. 1. Dower © P t :
g :]. 17. H. 1. Sl)uwgr. Bra@t, like defence of the realme, but a woman fhall not be endowed thereof, as fhall be fald more

Jib, 2. fol. 46. & 3714 at large hereafter (3).
(Poft. 32. 4. Cro. Cha. 300 1. A man fhall be tenant by the curtefie of a common fauns nomber, but a woman fhall not be

lto. Avr. 675.) endowed thercof, becaufe it cannot be divided. A man fhall be tenant by the curtefie {] of a

,{jj g;_ﬂ' 1‘31;:1'}3 IE_D'C.‘:? mf;: houfe that is Caput Baronice, or Comitatus: (4) butit appeareth by 4. H. 3. Dower 18o0. that a
2. E. 2. dower 129, 3. E. 3. woman fhall not be endowed of 1t, For the law refpecteth honour and order. A man is en-
dower 1v2. 9. H.7. 1. 30 titled to be tenant by the curtefie, and maketh a feoffment in fee upon condition, and entreth
I(JHEb 113, Poft. 2-3.) for the condition broken, and then his wife dicth, he fhall not be tenant by the cuwrtefie, becuufe
+ 339 FOR 249, albeit the ftate given by the feoffment, be conditionall, yet his ritle to be tenunt by the curtefie
was inclufively abfolutely extint by the feoftiment, for the condition was not annexed to it (5).

Asif the lord diffcife the tenant, and maketh a teoffment in tee of the land upon condition,

and entreth for the condition broken, yert the feigniory is extindt, for that wasinclufively ex-

tinct by the feoffinent. Sce more of tenant by curtefie, Seltion 52 (6).

Cuapr 5. Sect. 36.

Dower.
F Enant en dower (7). ANANT in dow- ENANT in dower
ﬁ’ﬂfk: in dole. Dm', ey f.:ﬂ, /gu Aomgg/} iS; Where a man iS

f7] Lib. Rub. cap, 70. Glamvill dower in the common law {41 : . : : |
Wb, 6. cap. 1. Bract, lib. 2. fol. is taken for that port[ién _/E"JZ/;E' de certaine ter- {eled of certaine lands

92. Dritt. cap, ror, "Fletalib, of lands or tenements, res ou  fenements Ortenements infeefim-"

5 3P 22 which the wife hath for ~ -
| rerme of her Bife of the €RJCefimple, taile ge- ple, feetaile generall,or
lands or tenements of her zerall, ou come heire as heire in {peciall taile,

hufband after his deceafe, , J, faile ‘/}3361}2/[, et and taketh a wife, and

for the {uftenance of herfelfc : . :
and the nurture and E*.dl.tCIli P?‘fﬂfﬁ”ﬂﬁ’, el dﬁ"UZf’, dlﬁth, the Wlfﬁ after

tion of her children(8). Prop-  Jg feme apres lp de- the deceafe of her
ter onus matrimonit, cf ad ﬁf- Cf’/é dé’ /d bﬂ?"ﬂﬂﬁ?‘- hufba.nd {hall be €N -

2en1@LONEN NAONLS 0F educalio-

2nEM h'&.erﬂrum cumt  fuerint ¥ endaw dé’ la ¥ Z'ﬁ’?"c‘ﬁ’ dOWEd Of the third
ﬁ?‘ﬂﬂ‘rﬂ’ﬂf‘l ﬁ oty P?‘m.rmrmfw;- . f)arz,‘ df,’ Z'Z-(’[J" Z‘E’r?'{’.f .‘_?t pal‘t Of leC].]. lands and

et hoc propriec  dicitur  dos

mulieris  fecundum  confuctu- LeNCHIENLS, que j ii(;’- tenements as were her
dinem Anglicanam. And dos  ponp o _/3 barom hufband’s at any time

13 derived ex donatione, ot ¢ff .
et afcun temps du- during the coverture,
rant

(1) r. H. 7. 17. Dy. 95, Hal. M§S.=(2) Mr. Serjeant Hawkins makes a guere of this, obferving that the feec and freehold
were i the wife, and that the wife of an ideot fhall have dower. Hawk. Abr. of Co. Littl, 42. 1t tas been nlfo remarked, that
there is not any concourfe of titles between the king and the hulband 3 the hufband’s title by curtefy not being confummate,
till the death of the wife, when the king’s title determines,  See Plowd. 264. Engl, ¢d. ina note by the Editor. However, nute
the reafoning in Plowden.  Seealto 8. Co. 170, where it 13 adjudged, that tlmugh in the cafe ﬂi'id}t’:ntcy the oflice for fome pura
pales has relation to the time when the ideot’s eftate commenced, yer the king is only intitled to the profits from the finding
of the office; which, asit may have fomeinflucnce on the point of curtely, 1s proper to be attended to.—(3) Sce Poft 31, h—
() IF dﬁ‘;fn enfers on diffeifor’s heiry, and makes feaflment on condition, and enters f/m' condition broken, aud the heir enters the 1in At is
revived, Vids 19, H. 6. 43, Hal, M8S.—(5) Hic fol. 266, Hal, M8S.—(6) Sce nlfo Wright's Ten. 193. and Vin. Abr. L.'m*h‘[j': and
the fame title New Abr.=—(7) Nota, in tenancy in dower the avife fhall be faid to be in by the hyfband. 36, H, 6. Dower 30, But tea

nancy by the curtcly is in the I’nft.j;. E. 2, Entry 66, Hal. MSS,~—(8) The following note is by the editor of the eleventh odition
ol lord Coke's Commentary,~(The reafon why the law gave the wife dower will appear, if we conlider how the law ftood an-

ciently 3 for by the old law, it this provifion had not been made, and the party at the narriage had made no afignment of
dower, the wife would have been without any provifion, for the perfonal citatea even of the richeft were then very inconfi-
derable, and belore trufts were invented, whicll is but lately, the hufband could give his wife nothing during his own life,
nor could he provide for her by will, becnufe lands could not be devifed, unlels it was in fome particutar places by the cuf-

tom, till the fiatute of Hen. 8,)

verfe his decree, lord ch. Hardwicke direled a cale for the opinion of the King's Bench ; |

but the four judges of thar cowt,

followed lord Mucclesfield, and the perfon under whom the claim was made not being heir pensral, they, in February yg414, cers
tifled, that Ae could not take by the defeription of vight heir male.  Sce the certificate in li’inh. he. Dewife W, b, inanate on pl.ag.
' Buch is thelilt of grave nuthorities which confirm lord Coke's dodtrine as to the necellity of heing wery Aeir, in order to take by
purchafu under the defeription of Aeiv-suale ov heir female, whether of the body ov not; and if they wanted aid from his name,
it will [carce be denied by the coldell of his admivers, that his private opinion on a point of Jaw he had fo fully confidercd,
will even in thefe timos, when perbaps we are too apt to deery thofe ancient authors, whofle writings are llirl the groanud
fources of information nnd inftruétion, will be no mean addition to their woight, However it muft be confolled, that there
are fome cafes, in which the doétrine has bheen deviated fromy but all of them, except one, arc determinations fince his time,,
and befides, molt of them mny rather be deomed axceprions to lord Coke’s general rule, than proots of s won-exifence. "I'ha
eavliett of thefe is ncnle in the time of Eligabeth, nnd cited by lord Hale in Ppbus and Migford 1. Ventr, 181, Adon of the tella-
tor's brother was ndmitted to take wader a dewift to the teltmtor's heir«male, though he left three daughrers; but the reafon
wag, bacnulo the tefintor introduced the devife with taking notico that his brother had left a fon, and thit he himfelf had three
daughters who were his vight hoirs, and he alfo gave the daughtaery 2000, on condition not to trouble the Aeire  1n thia cale

the /peciad intent of Aeir maley \g fo marked by the ather words, av clearly to take it o of the general rule j and that lord e
icant



I.ib. 1.
yant le coverture, 4

aver et tener a mefme

la feme en feveraltie
per metes et bounds

pur terme de [a v,
le quel el avoit iffue
per fa baron ou nemy
et de quel age que
la feme foits ffint que
el paffe lage de neuf
ans al temps de le
mort fa baron, (car i/
covient que ¢l foit

Of Dowet;
To have and to hold

to the fame wife in fe-
veralty by metes and

bounds for terme of

her life, whether fhe
hath iflue by her huf~
band or no, and of
what age {oever the
wife be, {fo as fhe be
paft the age of nine
yeares at the time of
the death of her huf-
band, for the muft be

Sect. 36.

quafi donarium, becaufe either
the law 1t felte doth (with-
out any gift) or the hufband
hiumfelf giveth 1t to her,asfhall
be faid hereafter. And at this
day dos or dower is not ta-
ken by the profefiors of the
common law, either for the
land which the wife bringeth
with her in marriage to her
hufband, for then itis either
called in frankmarriage or
in marriage, as hath beene
{ad, nor tor the portion of
money orother goods or chat-
tels, which fhe bringeth with
her 1n marriage, for that is
called her marriage portion.
And yet of ancient time

oY

above nine yeares old,
at the time of the de-

ceafe of her hufband,

paffe lage de  neuf
ans al temps del
mort Ja baron, |(1) ou

[} Dos mulirris, the dower
or dewrie of the woman
was allo appiyed to them.
But 1t is commonly taken for

Tr] Britton cap. 101. Era&nn Lib;

b, 7, ca. T.
Bingham's cafe.

179,

2. fo. g2, Glanv:l lib, 6. ca. 3,

z. Lo, 971
4. H. 1. dower

auterment i ne ferra

otherwife fhe {hall not
be endowed.

her third pare, which the hath
ot her hufband’s lands or te-
nemetts,

Yy endow.

In Domefday, Dos iscalled Maritagium.
To the confummation of this dower three things are neceflary; w:z, marriage, f{eifin and

the death of her hufband.

Dos, [5] the very name doth import a freedome, for the law doth give her therewith many [ /] Clauf 1r. I, 3, nu, 14,
freedomes. Secundum cn?{/'w!.mdinwu regal mulieres qifn’rz:&’, {5, drebent efle quicte de :;;;’Zagf';_;, g“;ﬂiﬁ- Y42. 143. F.N. B. 140,
¢5e.  And tenant in dower fhall not be diftreyned for the debt due to the king by the huf- cieham tol. 4o.

band in his lite time in the lands which fbe held 1n dower. And other priviledges flic hath; of
all which Ockam yeelds the reafon, Doti ¢jus parcatur quia preemium pudoris off (2).

L.ou home. If the hufband be an alien [#] the wite fhall not be indowed, So if [:] Bra&. fol. 298. 19. E. 2.
the hufband be the king’s villaine, the wite fhall not be endowed, (as hath beenc faid) but if dower 171. Dame Hale's cale 13,
the hufband be a villuine to a common perfon, the wife fhall be endowed it fhe be inritled to 'E_; 3. dower Statham. 13, E. 14
dower before the entrie of the lord.  And fo if a free man take a niete to wite and diech the Dovier.  (Poft. 352, b.)
fhall be endowed. The wife otan ideot (2), non compos mentis, outlawed, or attainred of felony or
trefpafie, attuinted of hercfie, pramunire, or the like, fhall be endowed. Butif the hufband be
atrainted of treafon, asheit it be treafon done after the utle of dower {lie thall not be endowed,

as fhall be faid hereatter.

Se’yfﬁ’. Here this word (feifed) extendeth 1t felfe as well to a feifin in law, or a ci-
vill feilin, as to a feifin in deed, which 1s a naturall feifin: but feifed hemuft be either the one
way or the other during (4) the coverture. For & woman fhall be endowed of 2 feifin in law,
As where lands or tenements defcend to the hufband, before entry, he hath but a felfin
in law, and yet the wife fhall be endowed, albeitit be not reduced to an actuall poticifion,
for it lieth not in the power of the wite to bring 1t to an actuall {eilin, as the hufband may
do of his wives land, when be is to be teuant by curtefie, which is worthy the abfervation,
Aud yet of every fcifin in law, or atuall feifin of lands or tenements; a wom.n fhall not

be endowed, For exampile, ifllu‘:rc:_be grandtather, father, and fonne, and the grandiacher ) 43- E. 3. 42. 45.T. 1. 12,
'1s leifed of three acres of lund 1 ftee, and taketh wite and dieth, this land delcendeth to ¢ E 3. 4. F NI 149. 8. i
3. i, Afll 391.

1. E, 2. dower
170. 23. E. 3. dowerqo.
(Perk. fedl. 31¢ 716, 4. Co.
122, Ro. 1. Abr, 6574.)

the father, who dicth either betore or atter entry, now 13 the wite ot the father dowuble, The

{ather dicth and the wiie ot the grundtutllcr 18 endowed of one acre and dieth, the wile of the

father fhall be endowed onely of the two ucres refidue, for the dower of the grandmother 1s
.i.paramount the title of the wi i_'f: of the tather, and the feilin of the father which deteended wo him

(be it in law or actuall) is defeated (5), and now upon the mater the father had but a rever-
{ion cxpectant upon afrechold, and in that cale, Dos de dote peti non deber; although the wiie
of the grandfather dieth Living the {ather’s wite {ﬁ‘ “And Tere note a diverfity [sv] Letwene
adeicentand a purchafe Forin the cafe aforeiaid, if the grandfather had infeofied the tuther,
or made a gift in taile unto him, therein the cufe abovefuid, the wite of the futher, atter the de-

ceafe of the grundtather’s wite, fhould have been endowed of that pare afligned to the grand-
mother

(1) All between the brackets omitted in L. and M. and in Roh.—(2) Claufl 26. H. 3. m. r5, Mulier ratione tenure in do-
tem non debet venire coram julliciarng itinerantibus ratione communis fummonitionis,  But yet fhe fhall be attendant to the heir
Sfor a third part of the ferasces, Jor awlich he 15 attendant over.  Tenant in [rank-marriage in the fourths degree dies 5 his iffue endonvs
his mother s fhe fhall be anendamt as the iffue 15 and fhall not Lokl acquutied.  So if A gives to B an tatl rendeving during s life s, and
afterwads vo 8. the wifeof B cadonocd fhall hold of the heir by a third part of vos,  But if there be tenant by s, and mefne holds
over by ros. and trnant dies avithout hewry his avife fhall be aticndant 1o the mefne only for the third part of s 4, K!:I-w- 124. 129, khc
Jol, 46, leafe by tenant in tail, aveided by the iffue yet revived againfl tenant i dpaver —FHal, MS5.—(3) bee ante 3o, bon, g —(4)
Leffee for e ﬁn'rmdﬂ-.r to him in recoerfion on condition, end enters for the comdition broken y yet the avife of the veaerfioner fhall be en-
dowed, Noy n. 284, Ormond's cafe.—~Hnl. M85, See Noy 66.—(5) Hic fpéls 8, 8. £, 3. 13, 8. Af. 6. But by fome the heir jhall have
mortdancefler of fuch feifine—Hul, MSS,—(6) 17. E, 3. 65, hic sol. 41, Vid 6 E. 4. 43 contva, Nota the eafe s. B 3. Vourh. 249.
Agives wlail to B his eldif! fon whe dies, the avife of B is endoqved of the third part of the ahole A dies his avife /)Srmgx doaver agminft
the avite of B, fhe wouches the heir of her hufband by veafon of the veverfion, and adjudged that he fhall awvarvamt,  But quare §f fhe fhall
vecower in walie the third Jart of the avhole or only the third part eof tave parts. It feems only the thivd part of 1200 parits, by reafon

tor D at n Ko F 54 o |
;:1': [Eo r"f‘.‘?' ;t_.‘frf,,f Z {ﬁar:ﬁlm .

A
[w] ¢, E. 5. tit. Voucher 24gs
Paris’s cate g Ly 3 4.,

of the evitlion,

Dhevefore quicie {fin this cafe the feifin of B be not fully avoided,

Suppoje that the wi e of A had irfl vecovered, dur-

-

tng her e the avife of B cannot demand dowwer except of the tave parts awhich are 1n the hands of the huir.—1ial, MSS,
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meant to Cite it as an pxeeption appenrs from his (aying,
18a. Boavmany and Yates 1. Cha, Cali 145, s anothey cafe

that it is not inconfiflent with Counden and Clerke.  Sce 1. Ventr,

which was determined on j{:rn’n! circumilances 3 for the fon t:ﬂ' 2
w o fecond wife, though not flriclly

{fecond murpiape was allowed to take o yent-charge under a limitation to heirs male

¢

1{Tue of the

hetr, there heing o fon of 1l

it wife, becaufe the fettlement was nppnruntly made ns o prnvil_'mu l:or th
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