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PREFACE

HE following Charge to grand
L Furtes wu written and deli-
vered [ome Tears ago by Sir James
Aftry, Kt. a very learned and in-
genions Gentleman n the Commilfion
of the Peace for the County of Bed-
ford-; and o5 [o very excellent, that
‘t1s bighly -evident, if 1t be not the
Foundation. of all other Charges of
this Nature, 1t at leaft bath ftur’d
up other jfnﬂi_éfes 50 foZijw the Ex-
omple of this Great Many and to
eimulase in the difcharge of their Du.
ties at the ngm*m" Sfﬂzam of the
Peuce. .
But though its Compofition be [o
truly meriting 5 yet, thro’ the Neg-
Ligence of lome, and by the Deatvs
A 2 of
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The PREFACE.

af _otbers, who were tbf_*’?rapiﬁieﬁ
tors of what is now banded to the
Publick, and reviv'd from QObfcur:-
ty, this General Charge bath bad a
Sufpenfion from Day Laght for al-
moft twenty Tears pafs 5 fuch s of-
tentimes the Fate of the befi Perfora
mances, whilft others wnferior, by a
contrary Management, get the upper
Hand of them. |
" I have now correfled this Prece
for further Editions, and confidera- |
bly enlarged it, from our Crown-
Laws, particularly in Cafes of Trea-
fon, Muyder, Felony, Roots, &c. And
fupplyd  fome Omuffions, wbich as
firft accidentally [lipp’d the Ingenious
Author : Several new Heads are
mferted, relating to Gaming Houfes,
Bawdy Houfes, Drunkenne[s, and
Profanenefs, to render the fame e-
qually ufeful to 1he Suftices of Peace,
and Juries of the great City of Lon-
don, and other large Towns, as well
@ in the Country,

To




The PREFACE.
To make ot yet further accep-
table, I bave added the particu-
lar Proceedings of Fuftices m the

Quarter Seffions ; Bills of Indid-

ment for Crimes, which are to be
found by the Grand Fury ; and a
general Prefentment of many Kinds
of Offences, which 15 not only new,
but of univer[al Ufe. And I do af-
fure my Readers, that for the Ad-
ditions [ have ventured to make, I
am no ways idebted to the modern
Charges of My, Bulftrode, or an
others, however good mn thewr Kini
but to our many Law Books on the
Subje@, and my own Induflry and

Applicatign.
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TO THE

FREEHOLDERS
Of the County of

BEDFORD,

And all others in

GREAT-BRITAIN.

A VIN G had the Honour to
H {ferve my Country under three
Kings, and the Happinefs to {ur-
vive to that more glorious Reign of our
prefent Graclous Sovereign ; I have of-
ten had the Opportunity to obferve the
great Delays and Inconveniences that
have been occafion’d by too long and
tedious Charges, given at the General
Aflizes, or Quarterly Seflions of the
Peace; and I need not remind fome, 4/ con-
even in this County, who have feverely /4
felt the fatal Influence thereof on theirfird 4p:

Caufc and Purfes. Mr. Babingion, who;‘:} 7
' A g fat’ 7
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(2) . g
{at at the Feet of our Englifb Gamaliels
forty five Years in one Circuit, is of
Opinion, That even thofe of the learned
Judges were better omitted, and that
their Charges to the Grand Juries are
more to inform the whole Country,. and E
to fhew their own Learning, and the ;
Law therein, than that the Grand Jury
fhould take them into Confideration, or g
make it the Duty of their Inquiry. But f
I muft beg Leave to diflent from his
Opinion in this, as well as {ome other
Thmgs hwmg been often extreamly
well pleas’d, and edified with the learn-
ed and eloqucnt Difcour{es of {fome mo-
dern Oracles of the Law, who take Care
to proportion their Rhetorick according
to the Contingency of their Bufinefs.
I will not prefume either to find Fault
with my Superiors, or inform my Equals,
but write chiedy for the Ufe’ and In-
ftrnGion of fuch honeft, phin Free-
holders, who will not: fp'zrc Money to
buy hrn'er Books, or want Leifure to
read them.
That the Charge was anciently givén
1 Writing to the Jurors, appears both
eriton 9. by Bracfon and Britton, who lived in the
f"‘:‘?""": Time of Hen. 3. That the ]ur ,, mlght
eafier remewber it, their Mmds be re-
frefh’d, and thernfelvcs perhaps, better'
edined. The Juftices 1 Eyre, that for-
-merly were Iinerant over the I&lrodom .

(ml.
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( in whofe Rooms our learned Judges
{fucceed ) ever gave their Charge, ana
whatever was inquirable by the Gran

Furors, 1n Writing. "It was a Complaint,
as ancient as the Reign of Henm. 7. That
the Office of Juftice of Peace was a great
Burthen, 1n Regard they were charg'd
with the Execution of {o many Statute-
Laws; whereas the Statutes touching
Riots, Forceable Entries, Labourers and
Liveries, were, as one obferves, the
greatelt Part of their Bufinefs. But how
prodigioufly they have increas’d. fince,
and yearly continue to do {o, needs no
other Evidence than the Statutes them-
felves at large, If therefore it were
thought an Eafe 1n that Infancy of Sta-
tute Laws, to reduce the Subftance of
them into Writing, for the Benefit of
Jurtes; how much more neceflary muft
it needs be, now they are grown {o vo-
luminous, for the Eafe of Juftices, as
‘well as better Information of other Free-
holders, who {erve their Country on th/e
Grand and Petit-Fury. But I ufe not
thefe Arguments to the Gentlemen of
this County, who have, for fome Years
palt; judicioufly made Ufe of this anci-
ent and laudable Method. My only De-
fign in Printing them, is to encourage
‘Strangers to follpw {o good an Example 5
and that fo publick a Good might be, at
a Imall Charge, as publickly communi(-l-

cate

L
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cated to thole who may hereafter be
call’d to {erve their Country, in that
honourable and neceflary Imployment.

The Way of Trial by Furies, was con-
temporary with the Foundations of the

Government, and has continued ever
fince under all the Revolutions of Times.
Ad Quaflionem Furis refpondent Tudices,

ad Queflionem Falti refpondent 72:7'450;"8.1',
has always been a fundamental Maxim

in our Government. That it is of Englifl
Lamb, in Saxon Delcent, appears by the Laws of
verb Cen- Kimg Ethelred. ¢, 4o In all Hundreds let
o Affemblies be beld, and 12 Freemen, the moft
ancient, together [ball fwear not to condemn
spel. Ty, b€ Innocent, or abfolve the Guilty, But
yur. & Sir H. Spelman {ays, Certe ipfius Ethelreds
Fud. D, Leges qua proflant, Ordalium in Hundredo
folummodo Indicant.  But it was rarely
made Ufe of, till thofe Superflitious
Trials by Ordeal, ¢vc. were abrogated

by Hen. 3. '
It 1s the great Happinels, Frecdom and
Liberty ot the Englifb Nation, that in
all Offences Criminal, cach Freeman fhall
reccive his Tral per Pares, by his Equals.
- No Perfon can be conviéted or attainted,
or have Judgment of Life, or Member
upon any Criminal Accufation, but
there muft be two Juries pafs upon him,
at leaft 24 Perfons, the one a Grand
jury, (ex pariz Regis) to prefent the
Oltence bt for a Trial § the other a petit
or
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or lefler Jury, inter Regem & perfonam
accufatam, to try the Truth of that Pre-
fentment. The Grand Jury coming
from all Parts of the Country, the other
Tury de ipfo Vicinetro, of the very Neigh-
bourhood where the Offence was com-

'mitted.
; The firft 1s called a Grand Fury, either

N ref{pelt of their Number being above
Twelve, ( the general Certamty of all
other Juries) and may be as many as
the Court pleafe, but ufually exceed not
Twenty-three, and unlefs Twelve there-
of agree, they cannot give a legal Ver-
di& ; for I have read of 3 Judge that was
hang 'd for giving Judgment on the Ver-
di& of Eleven Jury-men. But in the
petit Jury, every Man of the Twelve#r 296

muft agree before they can give a Ver-
di&@. Or elle they are called Grand 1n

refped of the Quality of their Perfons,
or Greatnefs of their Eftates; for in an-
cient Time, the Jury as well in Com-
mon-Pleas, as Pleas of the Crown, were
Twelve Knights. Or laftly, That perGlanvi

Excellentiam they are ftyled ?umtores v 'P“‘
pro Domino Rege pro corpore com’. And i,

as the Commons in Parliament are to

the whole Kingdom, they have an unli-

mited Power, to prefent all Offences
committed in their Country, that are

contra Pacem, Coronam, & Dignitatem Re-
kzx againft cither Statute or Common

Lq W
f

|
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T.aw. They are the great or grand
Spring, or Primum Mosile of the Court,
that gives Motion to all the other
Wheels; their Prefentments being the
Key that opens and fhuts the Proceed-
ings of the Court in every Offence,
Therefore the Law of England takes
Care, that Juries muft confift of fuch
Perfons, that are Probi & Legales bomi-
nes, Jawfully impannel’d and return’d
by the Shenff, and neither attainted
nor outlawed in any perfonal Adion,
They muft likewife be fufficient Re-
Jpeétu Cenfus, which 1s, that every one
muft have 40 s. per Annum, 1n Freehold,
It is the general Courfe of the World to
efteem Men according to their Eftates,
for Quantum quifque [ud nummorum babet
in Arca, Tantum babet ¢ fidei. And Ju-
rors that have Eftates to lofe, will be
afraid to commit Perjury. The Defe&
in Sheriffs net returning Men of better
Eftares and Abilities, gave Occafion to a
~ Gentleman of great Experience to affirin,
‘that the Jurors of Englend, efpecially in
the Circuits, are, for the moft Part, the
very Scandal of the Laws pra&ical, who
{eldom {erve but to {ervea Turn, to obey:
a Superiour, pleafure a Friend, or to
fielp away (1n a Hurry ) a quick Dif-
patch of Pradtice ; and that it 1s hard to
oct an unbiafled Jury; fome {ferving,

fiad more need to -be relicved by the
| Eight .




(1)

Eight Pence ‘than Difcretion to fife ont
the Truth of the Fa&. Puder bec Op-
probria mobis, Et dici potuiffe & non potu-
iffe refelli. "The Fault is not in the Laws
of England, but the male Execution of
them. In former Times, when Eftates
of Inheritance were in few Mens Hands,
fuch as had 4o04. per Ann, were found
{ufficient to ferve on Juries; and 1n Hen.
the Third’s Time One Shilling was as
much as Forty Shillings now. After
Eftates of Inheritance coming 1n greater -
meafure to the Vulgar, it was by the
Statute of 27 Eliz. cap, 6. made 4 1. per
Ann. by the 16th and 17thCar. 2. cap.
3, 201, a Year; and now by the 4th and
sth of William and Mary, every Juror
between Party and Party, muft have
10l per Aunum: and I hope the Wif-
dom of the Parliament will extend the
fame to the Juries 1n Criminal Caulfes
alfo, that fuch Scandalous, though juft
Reflettions, may in great meafure be ob-
viated, and the Life of a Subjet may
be valued at above 40 Marks. Every
Jury Man muft likewife be {ufficient,
Refpellu Rationis, no Ideot, Lunatick, ¢.
Jurors are return’d by the Sherift, by
Virtue of a Precept to that Purpole,
againft which at Common Law both
King and Subje® had two lawful Chal-"
lenges, peremptory, and upon Caufe
thewed,  But thouch the Peremptory
Challenge
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Challenge remaineth for the Party, yet
it is abridged by the Statute of 32 Hen.

22 Hen. 8. 8 ¢ap. 30. for whereas at Common Law

cap. 30

he might have challenged 35, without
Caufe thewed, it is now reduced to 204
and if he challenge beyond that Num-
ber, it is a waving his*Trial; but hé
may challenge as many as he pleafe for
Caufe fhewn, which fhall be tried by
two of them that were before impan-
nelled, to be appointed by the Court.

Foreigners are to have a peculiar Way
of Trial, de Medietate Lingue, fix En-
olith and fix Foreigners, 1f there be fo
many in the Place, and thefe may be of
any Nation, but the Party muft pray
{fuch Jury.

It is a good Challenge to a Juror, that
he was one of the Party’s Indi&tors, for
he thall be prefumed not to change his
Mind.

And Challenge to the Jury (which
is an Exception againft them ) is of Two
Kinds, vix, "to the Array, and the Polls.
A Challenge to the Array is at once to
except againit all the Perfons impan-
nell'd: And there may be a principal
Caufe of Challenge to the Array, and a
Challenge to the Favour. A principal
Caufe, 1n refped of Partiality or Default
of the Sheriff, & and not in refped of
the Perfons returned. Partiality in the
sheriff, mav be by Reafon of Kindred

Or
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or Affinity to the Plaintiff or Defendanty
or if one of the Jury 1s return’d at the
Nomination of the Plaintiff or Defen-
idant. Exception to the Favour, is where
the Plaintiff or Defendant 1s Tenant to
the Sheriff; or if the Sheriff’s Son hath
married the Daughter of the Party, &
A Challenge to the Polls, 1s an Excep-
tion againft one or more particular Ju-
rors returned ; and this in Trealon or
Felony may be peremptory, without
fhewing any Caufe, in Favour of Life.
If either of the Parties is of Affinity to
a Juror, the Juror hath given a Verdid
before 1n the {ame Caufe, if after he
1s returned, he eats and drinks at the
Charge of either Party; if the Plaintiff,
¢~c. be his Mafter, or the Juror hath
any Intereft 1n the Thing demanded § if
the Juror 1s convi®ed and attainted of
Treafon, Felony, Perjury, adjudg'd to
the Pillory, be outlaw’d, ¢~. Thefc are
all principal Challenges.

At Michaclmas Sefhions yearly, Con-7,¢ ®
ftables of Hundreds, &. are to give in. &% .
Lifts ( within their refpe®ive Limits)”
to the Juftices of Peace, of the Names
and Places of Habitation of all Perfons
qualified to ferve on Juries, between the
Age of 21 and 70, by late Statutes,

But Aliens, Apothecaries, Butchers,

Clergymen, Infants, €. may not ferve
on Juries,
_f Juftices




x3 Hen, 1.
cap. 1.
3 Hen, 7,
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- Juftices of Peace may enquire of Con-
cealments by former Juries, and punifh
them by Amercement 5 touching which
Matter, confider, |

1. The Matters which they be punifh’d
for the Concealment of, muft be {uch as
may be prefented béfore the Juftices.

2. The Concealments of the Inqueft
taken before Juftices ont of Seffions, or
before Coroners, or 1n Leets, or in the
Sherifls Turn, may be enquired of be-
forc them 1n the Sceflions. |

3. Bvery Juror which fhall enquire
of fuch Concealments, muft have 4c s
I'reehold, per Annum.

4. Such enquiring muft be of Con-
cealments by former Juries, of Matters
ot Bills prefented before them.

5. Such Enquiry wuft be made with-
in the Year after fuch Concealment.

6. The Amercement muft be reafona-
ble, altho’ it be dire&ed to be by Dif-
¢cretion. |

7. The Inqueft ought to confift of as
many, or more than the firft Inquelt
did.

3. Notwithftanding any Complaint,
yet the Juftices may take or refufe fuch
Inqueft as they fee Caufe. .

9. Such Amercement muft be fet 1nl
full Seflions. :

This Difcourfe, and the following

Charge being defigned chiefly for {jhfe
- .- _ e

h
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Ufe and Information of the Grand Ju-
rors, at the Aflizes, or Seflions of the.
: Peace ¢ I think 1t neceflary to fet down
y their Oath in Terminis, and afterwards
i to explain the Nature and Extent there-
of, 1n the feveral Branches of their Du-

ty.

10U ﬂmﬂ dz’ﬁgmtly enguire, and true
& Prefentment make, of all fuch Things
- and Matters as fhall be given you in Charge,
or fball come to your*Knowledge, concerning
this prefent Service. The King's Counfel,
your Fellows, and your own, you [hall well
‘and truly keep fecret,  Tou [hall prefent
‘nothing for Malice, or evil Will you bear
10 any Perfon ; neither f[hall you leave any
Thing unprefented, for Love, Favour, Af-
feiion, Reward, or any Hopes toereof' bus
in all Things that [ball concern this prefent
Service, you [ball prefent the Truth, the
whole Truth, and nothing elfe but the Truth,
according to the beft of your Skill and
Knowledge + So God you help.

. In the firft Place you fee by the QOath,
‘they are {worn to be diligent 1n their
Enquiry, not to be flothful, or negli-
gent, being quickned by their Oath :
i This Diligence is to be exercifed in an
Enquiry, and this Enquiry is to be
made among{t them{elves, in what they

now of their own Knowledge, or fhall

B be

et e U T L
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be brought unto them by the Teftimony
of others, As to the Matter of their
Enquiry, which next follows in the
Oath, it is of all fiuch Things and Matters
as fhall be given them in Charge. Thele

Words are general (Things and Matters)
and certainly in the cleareft Underftand-

ing, are intended, the general Heads of
all Offences by them enquirable ; As, all
Murthers, and that comprehends all man-
ner of unlawful Killinz : All Felonies,
and that comprehends all manner of
Stealing 5 and {o of other general Heads
of Offences, hete enquirable, as Perju-
rics, Forgeries, Mifdemeanors, &+, Now
although the learned Judge doth often
in his Charge, when he {peaks of Mur-
ther, declare the feveral Species and Dif-
ference$ in that Offence by Law ; and
fo of Felony, the {everal Manners of
Felonies, fimplc and compound ; and fo
of other Offences, the Words of the
Qath do no Way oblige them by reafon
of fuch a Charge, to determine (by their
Prefentment) every Nicety in Law, that
m1y arife upon every Fadt before them,
otherwife thanin that Form and Manner;
the Court and the King’s Council have
framed and prefented it to their Enqui-
vy, where the fincle Fa@& of wnlawful
killing another, &v. by the Hands of
fuch a one, 1s proved unto them fo far,
as in their Judgments it is fit Matter of
: Accufation,
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Accufatidn, te bring the whole Matter
of Fa&, and all that may depend upon
-it, to a farther and more full Examina-
§§tion. ‘Then it follows in the Oath, [The
i King’'s Council, their Fellows, and their
Jown, they (ball keep fecret] By the
2King’s Council is to be underftood any
IDirections the Judge fhall, in Court, give
stinto them, in any Matter before them ;
§as alfo the Evidence of Witnefles, that
iThall be produced to them on the King’s
iBehalf, in any Fa&, (for no other Wit-
Ineflfes muft be heard by them) and like-

3

gife fuch Counfellors learned in the

aw, as fthall manage tlie Matter on the
King's Behalf, (for no other Council
imuft be heard by thém againft the Bill)
one of this mult be revealed, or difco-
ered by the Grand Furors, but faithful-
y kept Secret, according to their Oath,
rom the Party concern’d, his Friends,
nd all others, except the Court demand -
ny Queftion from them upon their E-
vidence 3 {o likewife muft they keep their
fellow “furors Counfel, and their cwn ; that
1s, they are net to difcover what any one
of themfelves have together counfelled,
advifed, or debated, in the Bufinefs be-
fore them, againit fuch a Perfon. They
re the King’s great Council upon this
ccount’y and all fuch great Coungils,
where the King is fo much eoncerned,
take an Oath of Secrecy ; for otherwife,
7 | B 2 by
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hy revealing fuch Counfels, a Traytor, a
Murtherer, and the greateft Felon, may
efcape, to the endangering of the King
and Kingdom 5 and this Ofterice, in an-
cieht Time, was holden for Treafon or
Felonv ¢ But the Lord Coke fays, in his
third Inflitutes, fol. 107.  Certain it is,
that fuch Difcovery is accompanied with
Perjury, and a great Mifprifion, to De
punifh’d by Fine and Imprifonment, And
it is well provided by the Oath, that
each Juror 18 {worn to keep his own
Counfel alfoy for he that will not keep
his own Secrets, will hardly keep ano-
thers. ~

So much for the Matter of the Oath,
what they are to do : It follows 1n the
Oath, with what hitegrity they ought
to do thetr Duty, They are to prefent no
Perfon for any Offence, thro’ Malice they
have to the Per[on, nor omit any meerly for
any Favour they bave for the Perfon. This
15 {o plain, 1t needs nothing but Pra&ice
thefe two f{eem very eafy, but, indeed,
are very difficult to Fleth and Blood, not
to take Revenge when one hath Power
to do 1ty and not to {fhew Favour, when
there 1s Power and Opportunity to ex-
prefs it. |
- Malice and Favour (two great Enemies
to Juftice) are to be excluded all Courts
of Juftice, as too partial ; and therefore

the Oath well concludes, That they fball
| | - prefent
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prefent the Truth, the whole Truth, and
nothing but Zbe‘ Truthe  The Truth, that
1s, Truth fufficient to make an Accufa-

tion againlt a nocent Perfon ; The whole*
Truth, not concealing any Part of it
wilfully, but {fo prefenting it, that the
whole Matter of Fa& may come in Que-
ftion to another Jury. And as there
nuft not be in the Grand Jury Suppref-
ifio Veri, a {upprefling or leflening the
[Truth ; fo there muft not be Expreffio
Falft, a falfe Accufation ; and therefore
it follows 1n the Oaths, And nothing but
¢he Truth 5 that is, no known Falfity, no
falfe Accufation againft any Perfon muft
he prefented, whereby to bring an in-
nocent Perfon to Tryal, where there is
nothing of Fa& to be prov’d againft him,
br any probable Accufation, If thefe
ghree Truths, in this Oath mentioned,
hre not to. be underftood in this legal
benfe, and according to the common
Praftice of the legal Procezedings in thefe
Cafes ; I muft confefs, I am to be in-
dtructed how any Grand Furor (that hears
put one Side) can {atisfy his Confcience,
that in a plain, literal, and grammatical
venfe, he can fwear, that every Prefent-
fnent and Indi@ment, that comes from
the Grand Fury, contains in it the Truth,
§he whole Truth, and nothing bur the Truth.
piud this is declared by the laft Words
pi the Oath [according to the beft of their
B 3 Skill
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Skill and Knowledge] for this muft be
underftood, Skill and Knowledge in the
Law and Fa&, as to the Pradice and
- Nature of the Proceedings of the Law
jo fuch Cafes  for it 1s rather Difcretio
Legis, than Hominis.

Mr. Babington before mentioned, wha
was a very ancient Man, and long expe-
rienced in Tryals of Criminal Caufes,
has wrote a large Treatife intitled, Ad-
vice to Grand Furies in Cafes of Blood.
Wherein he afferts and proves by Law
and Reafon, That it is the Duty of
Grand Jurors in all Cafes of Blood,
touching the Death of any reafonable
Creature, by Violence, or by the Hand
or A& of any other reafonable Creature,
where the Bill of IndiG@ment is brought
unto them for Murther, in cafe they
find upon the Evidence any Probabtlity,
that the Per{on faid to be kill’d in the
Indi&ment, was flain by the Perlan
charged to do it 1n the Indi@ment, to
put Billz vera to that Inditment, with-
out foreclofing the Court, by judging 2-
monglt themfelves the Points of Law
that may arife in that Cafe, as whether
it be Murther, Manflaughter, at Com-
mon Law, or upon the Statute, Se def.
per Infortunium, juitifiable or otherwife j
none of thefe Special Matters being to
be found hy them, who are but Inquift-
tars for the King, not Triers of the Of-

o fence,
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fence ; hearing but Witnefles on one
Side, and whofe Prefentment or Verdi&
His not final, but muft be put to Hlue be-
.twixt the King and the Party, to be try’d
by another Jury, whether there be Truth
in 1t, or no. This Book was licenf{ed by
the Lord Keeper North, has been fince
approv’d of by all the learned Judges,
and the Subftance therecf, as to this
Point, often given 1n Charge by them in
their Circuits ; [ fhall not therefore fcru-
ple to borrow your Information from it,
efteeming that Man a happy Plagiary,
who can fteal Wifdom from Solomon.
The Reafon why a Peut Jury, or Ju-
ry of Life and Death may extenuate an
Offence, and make it lefs than the Grand
Jury is, becaufe (hearing of both Sides)
they may enquire of Circumitances
which 2 Grand Jury cannot. Befides,

as the Lord Coke informs us : An Indiif- Coke 31,

ment is no Part of the Tryal, but an I’{for;{a&:ﬂéj .

mation, or Declaration for the King 5 and i,

the Evidence of WitnefJes t0 a Grand fury, Tortfue
is no Part of the Iryal : For by Law the sumg, 1.5,
Tryal in that is not by WitnefJes, but byfolga. °
Verditf of 12 Men, and there is a manifeft
Diverfity bettween the Evidence to a fury,

and a Tryal by a Fury. If the Indittment

were Part of the Tryal, then ought be thar

is & Nobleman, and Lord of Parliament, to

be indilled by bis Peers o but the Indittment

o B a -~ againft
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apainft a Peer of the Realm is always
found by Freebolders, and mot by Peers.
It is not material in all Cafes of Mur-
ther, that exprefs Malice be proved to
the Jury of Life and Death, tho' they
are to conviét the Prifoner ; much lefs
(or not at all) is it material to prove it
to the Grand Jury, who are but to pre-
fent it, not to the Jury of Life and
Death in any Cafe, where the Law only
implies it, for fuch Proof is in the Judg-
ment of the Court, and not in the Jury,
which the Jury muft fubmit unto, and
be overrul’d in 3 and much lefs 1s this
implied Malice to be proved to the Grand
Jurors 3 for it lies not in the Proof of
Witnefles, but in the Conftru&ion of
the Law ; and yet the Grand Jury mutft
find thofe Words, ex Malitid pracogitata,
¢, as 1f they were prov’d exprefly un-
to them by Witnefles, or otherwife the
Jurors of L.ife and Death cannot enquire
of the Offence, as Murther ; for the De-
finition thercof is a wilful killing of a
Man upon Malice forethboughe (but this
muft be either exprefled in Proof, or im-
plied by Law :) And the Jury of Life
anid Death (in {uch a Cafe) muft find
thofe Words exprefly, altho’ they can-
not be prov’d unto them, but are only:
imply’d and fupply’d by Law or elfe:
the Party accufed can never be convicted
of Murther, as might be 1nftanced 1n ve-

Iy
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ry many Cafes, of which take thefe fol-
lowing, not mentton’d in the Charge,

- One in Prifon kills his Keeper, and
:makes an Efcape, where no Malice or
falling out can be provd: A Stranger,
or other Perfon, kills a Wutchman, Con-
{table, or other Officer, that hath a good
Warrar. to ftay him, tho ‘perhaps there
be no Caufe for his Stay, being an 1nno-
cent Perfon, or another Perfon, and not
the {ame intended ; here 1s no Malice,
and yet this 1s Murther ex Malitid praco-
gitata, ¢ One goes into the Street or
Highway, and kills the firft Man he
meets, 2ltho’ he never {faw him before.
Two Perfons are fighting a Duel toge-
ther upon cool Blood, upon premeditate
Malice, and a third Perfon comes to part
them, and 1s kill’d by one of them ; this
1s Murther ex Malitid pracogitata in him
that kill’d him, (if not in both) altho’
neither of them ever faw him before,
and yet no Malice to this Man. One
wilfully kicks or wounds a Woman great
with Child, whereby the Child 1s woun-
ded in her  fhe is afterwards fafely deli-
vered of the Child, (the Child alive)
the Wound or Bruife by the Kick ot
Blow, appearing upon the Child mortal-
ly, whereof afterwards it dies ; this is
Murther ex Malitid pracogitata : And
yet what Malice had this Man to the
Child he never faw ? Divers Perfons are

unlawfully
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unlawfully hunting in a Park, one of
them Kkills the Keeper, (after the Keeper
had duly, according to his Ofhice, admo-
nithed him to ftand) all the reft of thc?
Company tho’a Mile off in the faid Park,
and out of Sight, are guilty of wilful
Murther of the faid Keeper, and yet no- |
thing of Malice can be exprefly proved.!
One is fhooting at a Cock or Hen, and;
kills another Perfon, this is Murther, his*
A& was unlawful. One finding a Gun,
or Piftol charged, lying upon a Table or;
other Place, takes it up into his Hand,:
draws up the Cock, (not thinking it to;
be charged) and in a jefting Way gives%
Fire at one in the Room, the Gun goes

!

oft, and kills him ; this is Murther, he:
had nothing to do to meddle with the

Gun, 1t was out of his Calling, andf
nonc of his, he muft jeft at his Peril. AE
?

drunken Man gets upon a Horfe, (which
a {ober Man might ride quietly) and in}
a Fair or Market, occafions the Horfe ta |
run over another Perfon, and kills him, :
this 1s Murther. 4. gives B. the Lie, :
with many other provoking Words, as ;
Coward, Thief, €. whereupon B.}
ftrikes 4. and kills him, this is Mur-’
ther, ex Malitid, ¢*¢c. Words are not |
a fufficient” Provocation for one to kill’
another. If one killeth another, with-

out any Provocation (a&ual) of the Part
d | £
of
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f him. that was flain 5 this is Murther,
he Law implieth Malice. |

If one meaning to fteal a Deer in a
ark, Shoots at the Deer, and by Glance
f the Arrow kills a Boy that 1s hid in
Bufh 5 this is Murther, the A& being
nlawful, though here was no Intent to
urt the Boy, knowing nothing of his
eing there.

If a Woman being quick with Child,

o wilfully with a Potion, or otherwife,
intend the Deftru&ion of the Child in
her Womb, the Child being born alive,
dieth of the Potion, Battery, or other
Caufe ; this is Murther.
- If one keep a Maftiff-Dog, that is
ufed to bite People, near the Common
Highway ; or Bull or Beaft, that hath
hurt any one (after Notice) they kill
any one, that will be Murther in the
Owner, although not prefent when the
Fa& was done ; and yet in this, and the
other precedent Cafes, here is no exprefs
Malice to be proved, but what the Law
conftrues to be fo: Which can 1n no
Senfe be left to the Grand Jury to be
Judges of ; but in all thefe Cafes, and
many more, muft be ruled and over-ru-
led by the Judgment of the Court, in
Point of Law.

Altho’ no Malice in thefe Cafes can
be proved to the Grand or Petit Jury ;
yet the Inditment muft be exprelly
l | drawn,
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drawn, and fo found by the Grand Ju-
ry, with thefe Words to make it Mur-
ther, ex Malitid fud pracogitatd, &c. .

And that this may be yet more evl-
dént, I will now, in Terminis, fet down
the Oath of the Jurors of Life and
Death, by which it appears, that they
only ﬁand charg’d with the Prifoner,
(as it s expreffed in the Oath ) and. the
Grand Jury only with the Accufation
againft him. [ You ﬂm” well and truly
try, and true Deliverance make, bétween
aur Sovereign Lord the King, and the Pri-
foner at the Bar, ( whom-you fhall have'
in Chirge.) and a true Verdid? give ac-:
cording to your Evidence : So /:Jelp au}
God.] Which is to be formally and le
gally drawn up, in the Nature of a De- ;
claration at Law, at the King’s Suit, the |
King being Plamtlff and the Prifoner
Defendant which Prlfoner upon his
Arralgnment either confefleth, and then
he 1s convifted without hearmg of any
Evidencé, or otherwife pleads Not Guilty E
to It, to whlc,h the King ( by the Clerk é
of the Crown ) joins Iffue by Culprit,
viz. that be is ready to prove bim Gmh’j
And fo the Iffue being thus join’d, Evi-;
dence for the King is given againft him g
upon Oath, to which he makes his De- -
fence in Perfon, or by his Council (if
any Point of Law arife to which he de-
fires Council ; and the Court approve of

it
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Bt, the Judge being as well Council for
Bhe Prifoner as the King ) calls his Wit-
Bhefles (1if he have any ) who fpeak up-
®n their Credits, and not upon their
&aths, which is much for the Advan-
Bage of the Prifoner, the Law prefuming
¥ in Favour of Life) the Afirmative
Proof to be fo clear againft the Prifoner,
that nothing ' in the Negative can be
&rov’d (upon Oath ) againft it. And
that is one Reafon why regularly he
kannot have Council: The other Reafon
s, the Court ought to {ee the Indil-
ment, Trial, and other Proceedings good
in Law, left by an erroneous Judgment,
they attaint the Prifoner. Butmy Lord

[Coke, in another Place {ays, Furato credi—; b 137.
ol, 29-

Yur in Judicioy and to [ay the Truth, weg;, 2.
iever read in any AE of Parliament, anci- 1f.fol.7g:

ent Autbor, Book, Cafe or Record, that in
priminal Cafes the Party accufed, [bowuld not
pave Witneffes [worn for bim, and there-
ore there is not (o much as Scintilla Juris
poainft it.  Of which Opinion 11fo 1s my
ord Chief Juftice Hale in his Pleas of
he Crown, notwithftanding the Pratice
to the contrarv. After a full Trial of
what can be faid and prov’d on both
Bides, and a convenient Time taken by
the Jury to confider of 1t, they bring in
their Verdi&  either convi& or acquit
him ; either find him Guilty according
Jo the IndiGment found by the Grand'

Jury,
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Jury, by hearing of one Side, or fpeci-
ally, as they find the Fa&, by hearing
of both Sides ; for they are not bound
firi&ly to the Matter and Form of the
Inditment, as the Grand Fury have
found 1ty for they may by Law exte-
nuate it to the leaft Degree of Offence,
that can be 1n that kind ;. but they can-
not aggravate it, or exceed above what
the Grand Fury have found ; for if they
might do fo, they would become Accu-
{ers, as well as Tryers, which would be
againft the Law and Liberty of the
Subje : And therefore the Grand fu-
rors have the greater Reafon to enlarge
their Declaration. or Accufation for the
King, as far as the Law will heighten
all Offences in Blood, fince the other,
Jury have fo much Liberty to extenuate
the Crime, whatever the Accufation is.

Having f{poken of. Grend and Petit
Furies, 1 flall now, according to my
Title, give fome Advice to others alfos
There 13 2 Maxim, and an old Cuftom
in the Law, that the Jury fhall not eat
nor drink after they be fworn, till they-
have given their Verdid, without the
Aflent and Licence of the Juftices; and
that 1s ordain’d by the Law, for avoid-
ing divers [nconveniences that might fol-
low thereupony and thar efpecially if
they fhould eat and drink at the Coft
of the Partics, and therefore if they do

| {o,
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" {o, it may be laid in Arreft of Judg-
ment ; but with the Affent of the Jufti-
ces they may both eat and drink, as if
any of the Jurors fall fick before they
be agreed of their Verdid, {o {foon that
he may not commune of the Verdi&,
then, by the Affent of the Juftices he
may have Meat or Drink, and fuch other
Things as be neceflary for him. And if
the Cafe fo happen, that the Jury can in
no wife agree in their Verdic, as if one
of the Jurors knoweth, in his own Con-
{cience, the Thing to be falfe, which the
other iurors afirm to be true, and fo
he will not agree with them in giving
a falfe Verdi&, and this appeareth to the
Juftices upon Examination, the Juftices
may, in fuch Cafe, fuffer the Jury to
have both Meat and Drink, for a2 Time,
to {ee whether they will agree; and if
they will in no wife agree, the Juftices
may award a new Inquefl, and by fet- .
ting a Fine upon them, that they thallg,; ;g
find in Default, or otherwife as they:mz
fhall think fit, like as they may do if one
of the Jury die before the Verdit. If
the Jury after the Evidence given unto
them at the Bar, do at their own Char-
oes eat and drink, 1t 1s fineable, but 1t
fhall not avoid the Verdi& ; but if be-
fore they are agreed on their Verdid,
they eat or drink at the Charge of the
Plaintiff, if the Verdi& be given for him,
i{
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it fhall avoid the Verdict ; but if it be
given for the Defendant, 1t fhall not
s 1. 228,av0id it, & fic é converfos But if after
they are agreed on their Verdid, they
eat and drink at the Charge of him for
whom they do pafs, it fhall not avoid
the Verdid. To give the Jury Money:
makes their Verdi& void. -
Lent. DBy the Law of England, a Jury after
par 18 their Evidence given upon the Iffue,
ought to be kept together, in fome con-
venient Place, without Meat or:Drink;
Fire or Candle, and without Speech
with any, unlefs it be the Bailff; and
with him only, if they,be agreed. Af-
ter they are agreed, they may in Caufes
between Party and Party give a Verdid,
and 1if the Court be rifen, give a privy
Verdict before any of the Judges of the
Court, and then they may-eat and drink,
and the next Morning in open Court,
they may either afhrm, or alter their
privy Verdi&, and that which is given
in Court thall ftand. But in criminal
Cafes of Life or Member, the Jury can
give no privy Verdidt, but they muft
give 1t openly in Court. . |
Br.Enquep  Neither can a Jury fworn and charg’d
°2 47 in the Calc of Life or Member, be dif-
7% charged by the Court, or any other, but
they ought to give'a Verdit. And the
King cannot be Non-fuit, for He 1s 1n

Judgment of Law ever prefent in Court;
- but
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but 4 conimon Perfon may be Nosi-fuif;
And in civil A&ions, the Juftices, upon
Caufe, may difcharge the Jurys |
 After a Jury of Life and Death have
been fworn, and charg’d with the Pri- .
{foners arraign’d, the Judges having beer
inform’d, that i1t was a Jury pack’d to
favour fome Prifonier, have fometimes
difcharg’d the Jury, and made the She-
fift retirn another prefently. -
In Hillary Term, fexto Hem. 8. Rote
958, It whas alledged in Arreft of the
Verdi& 4t the Niff prius, that the Jurors
had eat and drank. And upon Exami-
nation it was found, that they had firft
agreed; and that returning to give their
Verdiét, they faw Rend, Chief ]ufticé,
in the, Way, going to fee a Fray, and
they follow’d him, & in veniendo vide-
piint Ciphtim, & inde biberunt; And for
this, every one was- fin’d Forty Pence,
and the Plainuff had Judgment upon
the Verdidt, » Lo
~And Dyer 218, At the Niff prius, theByr 37
Jury, after their Gharge given, return’d,
and faid they all agreed except one,
who had. eat a Pear, and drank a
Draught of Ale, for which he would
not agree ; and at the Requell of the
Plaintiff the Jury was fent back again,
end found the Iffug for the Plaintiff.
And the Matter aforefaid being exa-
titded by the Oathi of thie Jurdfs fegars:
| & diftly
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fim, and the Bailiff who kept them, and

found true, the Offender was committed,
and afterwards found Surety for his
Fine, In Trefpals by Mounfon againit
Weft, the Jury was charged, and Evi-
dence given, and the Jurors being retir’d
into a Houfe, to confider of their Evi-
dence, they remained there a long Time
without concluding any thing, and the
Officers of the Court who attended
them, {eeing their Delay, {earched the
Jurors, and found that fomé of them
had Figs, and others Pippins, for which
the next Day the Matter was mov'd to
the Court, and the Jurors were examin’d
upon Oath, and two of them did confefs
they had eaten Figs, before they had
apreed on their Verdi&®, and three of
them did confefs they had Pippins, but
did not eat of them, and that they did

it without the Knowledge or Will of

any of the Parties. And afterwards, the
Court fet a Fine of 5/ upon each of
them that had eaten, and upon the

cthers which had not eaten, 40s. But
apon great Advice and Confideration

had, and Conference with the reft of the

Judges, the Verdi® was held to be
good, notwithitanding the faid Mifde-

‘H1CANIOUT,.

In Ejeltione firme, it was found for
the Defendant, three of the Jurors had

Sweet-meats in their Pockets, and thofe

three
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three were for the Plaintiff, until they

were fearched, and the Sweer-:meats
found, and then did agree with the other
Nine, and gave Verdi& for the Defen-
dant. It was the Opinion of the Juftices,
that whether they eat or not, they were
fincable for having of the Sweet-meats
with them, for that is a very great Mif-
demeanour.

40 Affize, Placito 11. The Juftices Godiik;
faid, that if the Jury will not agree in3s3
their Verdi&, the Juftices may carry
them in a Cart, along with them, till

they are agreed.
The Plaintiff ( before the Trial ) de-

liver'd a Breviat of his Evidence to the
Jury, which contain’d no more than was
prov'd in Court, yet by this the Verdi&
was avoided. -

So Mich. 13. Eliz. C. B. Metcalf and
Dean, After the Jury were gone from
the Bar, they fent for one of the Wit-
nefles and re-examined him ; who gave
the very fame he had before given in
Court, yet the Verdi® was avoided ;
and the Reafon of both is, a Fear and
Jealoufy that other Matters might be
given, €.

If a Juror depart after he is fworn, .
he fhall be fined and imprifoned ; and
by Affent of Parties, another Juror may

be {worn, Br, Furors 45. Lib. 5, 40,

Ca Jurors,
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Jurors, in civil Matters, are to take
Care not to be corrupted, for if they
be, they may be feverely puniil’d, by
a Writ, called a Decies tantum, which is
a Writ lying againft a Juror it any In-

ueft, when he taketh Money, or othet
%eward of eithet Patty, to give his Ver-
di& of his Side. And this, any Man
that will, may fue in the King’s Name
and his own; and if it be found, he 1s
to lofe Ten Times as much as he took,
to be divided between the King and the
Informer. And fo it lieth againft an
Embracerer, one that doth procure ano-
ther to be {o perjur'd: And if a Jury
sive a falfe Verdid&, the Party grieved,
may have a Writ of Attaint againft
them ; of which, fee mere in the fol-
Yowing Charge.

As to the Difference betwixt the Judge
and the Jury, and that Queftion which
has made fuch a Noife, viz. Whether a
Fury is Fineable for going againft their Evi-
dence in Conrt, or the DireGions of the
Fudge. 1 look upon 1t as abfolutely de-
termin'd f{ince Bufbel’s Cafe in my Lord
Vaughanw's Reports. It doth appear there
to have been refolved by all the Judges,
upon a full Conference at Serjeants Inn,
That a fury is not Fineable for going againft
toeir Evidence, where an Astaint lies. And
that it 1s evident by f{everal Refolutions
of all the Judges: Thar where an Attaine

| lies,
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lies, the Fudge canmot fine the Fury, for
going againft their Evidence, or Direlion
of the Court, without other Mifdemeanour.

And where an Attaint doth not lie, as
in criminal Caufes, upon IndiGments, &c.
my Lovd Vaughan fays thefe Words,
That the Court could not fine a Fury at the
Common Law, where Attaint did not lie,
I think to be the cleareft Pofition that ever
I confider’d, either for Awhority er Reafon
of Law. And oneReafon for this (which
can never be anfwer'd) is, That the
Judge cannot fully know upon what
Fvidence the Jury give their Verdi&
for they may have other Evidence than
what 15 fhown in Court. They are of
the Vicinage, the Judge is a Stranger;
they may have Evidence from their own
perfonal Knowledge, that the Witneffes
{peak falfe, which the Judge knbws not
of ; they may know the Witnefles to be
ftigmatifed and infamous, which may be
unknown to the Parties, or Court. And
if the Jury know no more than what
they heard in Court, and fo the Judge
knaw as much as they; yet they might
make different Conclufions, as often-
times two Judges do, and therefore as it
would be a ftrange and abfurd Thing
to punith one Judge for differing with
another in Opinjon or Judgment ; fa it
would be worfe for the Jury, who are
Judges of the Fa&. But he that would

C 3 be
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be better fatisfied in this Point, may
read that Cafe, and the Authorities and
Reafons givet by my Lord Vaughan,
whom all Men honour as a Man of
great Reafon, It is thew’d in that Cafe,
that much of the Office of Jurors, in
order to their Verdi& is Miniferial, a8
not withdrawing from their Fellows af-
ter they are {worn, not receiving from
cither Side Evidence after their Oath,
not given in Court, not eating or drink-
ing before their Verdi& ; or refufing to
give 2 Verdi&, and the like, wherein if
they tran{grefs they are fineable. But
the Verdict it {elf, when given, 1s not
an A&t Miniflerial but Fudicial, and ac-
cording to the beft of their Judgment,
for which they are not fineable, nor to
be punifh’d but by Attaint. Nor can
any Man fhew that a Jury was ever
iuni(h’d upon an Information, either 1n

avw or the Star-Chamber, where the
Charge was only, for finding againft their
Evidence, or giving an untrue Verdidf, un-
Yels Imbracery, Subornation, or the like,
were join’d.

But the Fining and Imprifoning of Fu-
rors for giving their Verdids, hath {everal
Times been declar’d in Parliament, an.
illegal and arbitrary Innovation, and of
dangerous Confequence to the Governs
ment 3 the Lives and Liberties of the
People.  This celebrated Trya) by Ju-

ST TIes,

|



(33)

ries, having been confirm’d by many
Parliaments.

Littleton, Seél. 368. tells wus, That as
the Jury may find the Matter at large,;
that is, a Special Verdié@ (which theHrdre
Court cannot refufe, if it be pertinent © %
to the Matter put in Iffue ) and leave
the Law to the Courty {o1f the Jury will,
they may take upon them the Know-
ledge of the Law upon the Matter, and
may give their Verdid generally, as is
put 1n their Charge. As for Example,
upon all General Iffues, as Not Guilty

pleaded 1n Trefpafs; Nil debet, in Debt
szl tort mul Diffeifire, 1n Aflize. Ne di-

flurba pas in quare zmpedzt, tho’ it be
Matter of Law, whether the Defendant
be a Tre{'paffer a Debtor, Difleifor, or
Difturber, in the partlcular Cafes in
Iflue, yet the Jury find not (asina
Special Verdi&t) the Fact of every Cafe
by itleif, leaving the Law to the Court,
but find for the Plaintiff or Defendant
upon the lffue te be tried, wherein they
refolve both the Law, and the ¥a& com-
plicately, and not the Fadt by 1t{elf. And
{o upon Noz Guilty to an Indidment of
Felony, Breach of the Peace, T'relpals,
¢c. and other Cafes, where the Law
and Fact are comphcate and join’d, they
may determine upon both: Yet I mult
give them my Lord Coke’s Caution,

which is, That altho’ the Jury, if they
. C4 will,
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sill, may take upon the Knowledge of
the Law, and give a General Verdi&,
yet it is dangerous for them fo to do;
for if they miftake the Law, they run
" into the Danger of an Attaint. There-
fore, to find the Matter {pecially, is the
fafelt Way, where the Cafe 1s doubtful,
10 conclude, the Maxim I cited befc;lre,
Rurconb  Ad queflionem Falli non refpondent Fu-
9.0 '??“’f'élice;% é(i’ quaflionem Legis nﬁz refpondent
Huratores, hiterally taken is true 3 for if
it be demanded, what is the Fact ? The
Judge cannot anfwer it: If it be ask’d,
what 18 the Law in the Cafe ? The Jury
cannot an{wer 1t, But upon the Gene.
yal Iffue, if the Jury be ask’d the Que-
ftion, Guilty, or Not? which includes
the Law, they refolve both Law and
¥ad, in anfwering Guilty, or Not Guilyy,
So as tho’ they an{wer not fingly to the
Queftion, What is the Law 5 Yet they
détermine the Law in a}l Matters, where
Iffue 18 join'd and try’d, but where the
Verdict 1s Special.  But in fuch Cafes,
the Judge cannot of himfelf anfwer or
determine one Particle of the Fa&, but
muft leave 1t to the Jury, with whom
fet it reft and continue for ever, as the
beft kind of Trial in the World for find-
ing out the Truth; and the greateft
qafety of the juft Prerogative of the
Crowt, and the juft Liberties of the
ubied; and he' hat defreth more
" ' Of
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for either of them, is an Enemy to
both. ‘

" Gentlemen, I have already exceeded
the Bounds of a Preface, and my own
Defign o but as the Extenfivenefs of the
Subje&, has been the Occafion of " it, fo
it muft be my Excufe. I muft inge»
nuoufly confefs, that befides Common
and Statute Laws, I have borrow’d
from many of the Learned, who are
dead, that I might pay the Ignorant,
who are living, in Sterling- Law and
Reafon: Which the candid Gentlemen
of the Long Robe, I hope, will eafily
pardon, fince herein I follow their Ex-
ample, who f{eldom print, or plead,
without making Ufe of the Reports and
Precedents of their Predeceflors. And
as for the little motly Momus's, who
will feek for a Knot in a Bulrufh, the
beft Way of Anf{wering them, 15, by
the eloguent Silence of Contempt,

THE



(36)

THE

CHARGE

O U ‘are chofen, Gentlemen, out
of the Body of this County, to
reprefent every particular Member therer
of, and for their Service you are {ums
mon’d to appear here this Day. The
folemn Qath you have now taken and
the exeellent Proclamation you "have
heard read, will, in great meafure, in-
firuc vou in the Nature of your Duty,
and ought alfo to be your chiefelt Mo-
tive to the due Performance of it. But
becaufe you-are {worn to prefent not
only fuch Offences as come to yous
Knowledge, but fuch alfo as fhall be
given you in Charge, it becomes my
Duty, as this Time, to give you an Ac-
count, what Crimes and Offences ought
to be the Subje@ of your Inquition,
and arc within the ]urlfdl&lon of this
Court to punifh. But before I proceed
to the particular Articles of my Charge,
ostve me Leave to excite your ¥)1ligencc
and Attention, by laying before you the
great Imnortance of the Duty now 1u-
cumbent
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cumbent on you. And this, Gentlemen,
will foon appear to you, if ‘you pleafe,
to confider, that the Subje& whereon it.
is grounded, 1s no lefs than the Conti-
nuation of our happy Government both.
in Church and State; the due Execu-
tion of our excellent Laws, and the Pre-.
fervation of our Graclous Sovereign, on
whom no {mall Part of our Happinefs
depends., Thefe, Gentlemen, are To-.
picks, on which it 1s harder nat to {ay-
too much, than find Matter to enlarge
upon ¢ But let it fuffice, at prefent, to.
remind you, that we have the Happinefs.
to live under a Government {o equal,
and fo well poiz’d, that it has all the
Advantages of Liberty, beyond a Com-
mon-wealth, and all the Marks of Royal
Sovereignty, without the Danger of a
Tyranny : The Nature of our Govern-
ment, above all others, is moft exadly
{uited to the Situation of our Country,
and the Temper of the Natives ; an
land, being more proper for Commerce
and Defence, than for extending its Do-
minions on the Continent ; for what
the Valour of its Inhabitants might.
gain, 1t could not fo eafily preferve:.
Therefore, neither the Arbitrary Power
of one in a Monarchy, or of many in a,
Common-wealth, could make us gtreater
than weare. - o

And
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~And as we are thus happy .in the
Conftitution of our State, fo are we
yet more blefled in that of our Church.
A Church, Gentlemen, which in its
fpiritual State, as we are Chriftians, is
moft conformable to the Rules of Chrift,
to the Apoftolical Pralice, and to the
Primitive Inftitution ; in its rational
 State, as we are Men, its Do&rines are
very agreeable to the Reafon of Man-
kind; its Precepts moft becoming the
pureft and ftriGeft Laws of Nature, Vir-
tue and Morality ; in its political State,
as we are Englifbmen, its Interelt 1s infe-
perable from the Intereft of our Nation
and Governments fo that [ may, with-
out Arrogance, affirm, that the only
Reafon why our Church is not more
generally émbraced and admired, is, be-
caufe the Purity of its Do&rine, the
Sobnety of its Devotions, the Modera-
tion of its Difcipline, and the Large-
nefs of its Charity, are not more impar-
tially and calmly confider’d, or mare
generally underftood.

~As for the Excellency of our Laws,
Gentlemen, the daily Advantages we
xeceive from them, gives them a Chara-
&er beyond all the Rhetorick imagj-
nable.

And to crown all our Joys, we arc
governd by a King (Gentlemen ) in
whom Religion and Policy, Juftice and

- Clemency,
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Clemency, Majefty and Humility, afe
fo liatmonioully témpei’d with all othet
Virtues and Graces, that ’tis morally
impofiible to-diftinguith which is predg-
minant. | |

And yet, 1 fear, that there are
not wanting Malecontents amongft us,
who furfeiting themfelves on too
mut:hl H]appincfs,h wou]% pﬁrfwadebthe
People they might yet be happier by a
Cha%ge. "I'was indeed the Polic }rof
their old Fore-father, when himfelf was
fallen from the Station of Glory, to fe-
duce Mankind into the fame Rebellion
with him, by telling him he might yet
be freer than he was, thatis, more fytee
than his Nature would allow, or God
was pleas’d to make lum. We have al-
ready all the Liberty that Free-born
Subjeds can defire to enjoy; and alk
that is beyond That, is but Licentiouf-
nefs; for the Suppreffion whereof, this
excellent Proclamation you have heard
read, was publifb’d by the exprefs Com-
imarid of cur Gracious Sovereign. Now,
Gentlemen, I defire you to confider it,
not only as the Command of our Great
Sovereign upon Earth, ‘but (as indeed
it is) the very Dictates of that Supreme
Being, by whom Kings Reign, and Prin-
ces decree Juftice. Ingratitude amongft
Men, was always efteemed one of the
fouleft Crimes, how much more towards
? T 7 that
l
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that Supteme Giver of all good Things
we €Rnjoy, even our very Being; and
what is more requir’d of us but to 3
mend our Lives, according to His holy
Word, This being fo much our fub-
flantial Intereflt, one would think
fhould need no other Motive to our
ftri& Performance of it, did we but all
ftrive to outvy each other in Virtue and
(Goodnefs, and obferve that golden Rule,
of Doing s we would be done by, we
fhould not differ about {uch trivial Mat-
ters, as now we fhamefully do. You
may obferve, Gentlemen, that the De-
fign of this, 1s for the Punifbment o
Wickednefs. and Vice, and for the Mainte:
nance of God's true Religion and Virtue:
For when Men have obliterated the
Law of God, written in their Hearts,
defpis’d fraternal Correption, and re-
jected the Gofpel preached to them by
- the Minifters thereof : The Governmen
has wiely provided corporal and pecu:
niary Punifhments, and Minifters of
Juftice for the Execution of them ;. for
the Punifthment of the Pocket, or a found
Whipping to fome, is more effe@usl
Rhetorick, than the Preaching of Divine
Vengeance from the Pulpit; for fuch
lewd Wretches have a fordid Notion,
that Preaching is only a Trade, and
the Minifters of the Gofpel, Godlinef:
Is great Gain: For the Curre&ion there:

fore
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fore, of fuch, his Majefty has dire&ed
the fecular Laws to be put in Execu-
tion. '

Having now, Gentlemen, the par-
ticular Articles and Divifion of your
Charge, and the Proclamation laid be-
fore you, I hope you will confider of
the folemn Oath you have taken; and
if you know of any Offences againft ei-
ther, . prefent them unto us: I defire
alfo you will look back upon the Pre-
{entments of your Predeceflors, and
take Care to {ee, that through Negli-

gence, or worfe, they have not been
ftifled in the Profecution ; for,

————Quid non Mortalia pe@ora cagis
Aurz facra fames. |

The



The D1visioN of the

CHARGE

INTO
OFFENCES
Againft the LAW.

OF_FENCE S againft the Law,
whereof the Reverend Judges, or
“inferlor Juftices of the Peace,
have Power to enquire, by their Com?
miffions, ate of two Kinds. | |

Firft, Capital Offences, for which the
Offendet fhall lofe his Life, or fufter
Ultimum Stipplicium. |

Secondly, Fineable Offerices, or Con-
tempts, for which the Oftender fhall not
Die, but fhall be punithed in his Body,
Goods, or Lands, according to the Quas
lity of the Offence.

Again, Capital Offences are of twd
Sorts, namely, Treafon or Felonj.
- And Treafon 15 likewile two-fold,
High-Treafon and Petiz-Treafon .

High
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High Treafons are alfo of two Sorts,
Treafons at Common Law, and Treafons
by A& of Parliament.

All fuch Ads as are High Treafon by
the ancient Common Law of England,
were declared, and particularly exprefs'd
in Parliament 1n the 25th Year of King
Fdward the 3d. And this Declaration
was then made, at the {pecial Petition
of the Lords and Commeoens, that they
might know what was High Treafon,
and in what Cafes they thould incur the
Danger and Sufpicion thereof ; for that
in the Time of the Barons Wars, when
every Man was {ubje® to Danger and
Sufpicion, and during the Minority of
King Edward the Third, many Men were
accufed and condemned of High Trea-
fon, when as it was conceived, their Of-
fences were not of fo high and heinous
a Nature as High Treafon, by the an-
cient Law of the Land.

Therefore, in the Statute of the 25th

of Edw. 3. fuch A&s as the Law did then

adjudge High Treafon, are declar’d and
exprefs’d, and do confift in thefe five
Points enfuirg.

Firft, to compafs or imagine the Death
of the King, the Queen, or the Prince
their eldeft Son and Heir, 1s Treafon.

And intending Death, or bodily Harm,
Maiming, Wounding, or 2 Reftraint of
the King’s Perfon, & The Oftenders

D thall
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fhall be adjudged Traitors, by a later Stat,
Alfo, if any one fhall {fend to a foreign
Prince to invade the Kingdom, fhall af-
femble the People together to take the
King into Cuftody, provide Arms: to
kill the King, or fhall be guilty of any
open A&, thewing a Defign to Depofe or
Imprifon the King, upon Proof made of
Words fignifying to what Intent fuch
A&s were doney thefe, and fuch like,
area fufficient Declaration of compafling
the Death of the King, and are Overt

Ads to make a Man guilty of High Trea-

fon.

Secondly, To violate the King’s Wife,
or the King’s eldeft Daughter unmarry’d,
or the Wife of the Prince- the King’s
eldeft Son and Heir, 1s Treafon. *

And violating the Queen’s Per{on;
was always High Treafon by the Law,
by Reafon it deftroy’d the Certainty of
the King’s Iflue, and confequently rais'd
Contention about the Succeflion. If the
Wife of the King confents to the Adulte-
ry, it 1s Treafon 1n her: But this extend-
eth not to a Queen Dowager, 3.Rep. 9.

- Thirdly, To levy War againft the King,
or to adhere to the King’s Enemies,
within the Realm or without, is Trea-
fon.

But as in Cafes of Treafon there muft
be an Overt Act; a Confpiracy or Com-
palling to levy War, 1s no Overt A&, un-

. lefs
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lefs a War be acually levied : But if a

l War is adnally levied, then the Confpi~

| rators are all Traitors, tho’ thiey are not

Jin Arms. And if two or more confpire
l tO levy War, and one of then only ral-

fes Forces, this fhall be Treafon 1n alls

Perfons raifing Forces for any publick
End or Purpofe, and putting them{elves

din a Polture of War, by chafing Leaders,.
¢ c. and oppofing Conftables, or Guards,

though they aflemble to pull down Baw-

dy Houfes, ¢v. are guilty of Treafon.
§Sid. 358. |

Fourthly, To counterfeit the King’s
Great Seal, Privy Seal, or Money cur-

rent within the Realm, 1s Treafon.

Counterfeiting the King’s Scal has beeri
I Treafon from the earlieft Date. But this.

does not extend to the aflixing of the
Great Seal By the Chancellor tc a Pa-

tent, without Warrant, ¢ for there

Imuft be an actual Counterfeifing the
King’s Seal ; and therefore coinpafling

to Counterfeit it, is no Treafon.
| Fiftbly, To kill the King’s Chancellor,

or Treafurer, or Juftices of either Bench,

¢v. fitting 1n their Places, and execu-

ting their Offices, is Treafon.
All thefe A&s are High Treafon againft

the King’s Perfon, and his Majefty Roy-
al, by the Judgment of the ancient Com-
non Law of England,

D2 Befides
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. Befides thefe Treafons at Commor
Law, divers other Adts, tending to the
Diminution of the Crown, and Ruin of
the Commonwealth, and which were
anknown, and unheard of in the Times
of Edw. 3: have been made and adjudg-
ed Treafon by fundry {ubfequent Ads
of Parliament.  And thefe Trealons
which were unknown unto our Ance-
ftors, for the Space of four hundred
Years after the Norman Conqueft, have
been invented, and practifed f{ince the
great Change made in the State Ecclefi-
aftical by King Hen. 8. For the Pope’s
nfurped Authority, being abolifh’d, and
the King’s Supremacy in Caufes Ecclefi-
aftical, eftablifhed by A& of Parliament
in the twenty eighth Year of King Hen. 8.
Which was a Year of Jubile to the Sub-
jets of England, for that they were ma-
numitted and fet free, from the bafe
Slavery of the Court of Rome, where-
unto they had been Subjeds for divers
Ages before: Yet fome there were that
would not be free, but defired to contt
nue Slaves to the Pope fhill, and there-
fore deferved to have their Ears bor’d
and nailed to the Gates of Reme, as a
Mark of perpetual Servitude. But be-
caufe 1t yet lay in the Power of Subjeds
to renounce their Allegiance ; the Wil-
dom of the Parliament did then {et
down an Oath, to be adminiftred tq all

the



