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and taking into Confideration the whole Scope of
the Affidavit, I cannot fee that there can be any
material Objection againft Mr. Turbervilz for {ay-
ing that my Lord came by Calais in the Company
of Count Gramont, ‘

My Lords, I have done now with the Witnel-
{es, and I told you as I wentalong, (becaufe I would
not trouble you with a double Repetition) what
Evidence we have given in Contradiction to thofe
Witnefles which my Lord hath brought in order
to defame our Witnefes.

But, my Lords, I am to acquaint you, "That be-
fides thefe particular Anfwers, your Lordfhips have
had Men of very great Credit brought to teftify
the Reputation of Mr. Dugdaleand Mr, Tuibervile.
As to Mr. Digdale, we have brought Men that have
known him a great while ; one hath {worn what
Opinion even my Lord Afon himfelt had of him :
For it feems he lived with fo much Credit there,
that he would not believe any 1ll of him. You
have heard from other Witneffes how he did De-
have himfelf. It was objefted fometimes, Tradef-
men were not paid 3 but what then ? can a Man
pay without Money ? I believe there are fome
Lords here, whofe Stewards are very honeft Men,
and yet the Tradefmen fuch Lords deal with are
not always readily paid.

He was, as you obferve, believed to be in the
Plot, and my Lord’s Servants fay he {feemed much
troubled about 1t; he went away upon that ac-
count, and was fo much concerned, that he burnt
his Papers, which I make ufe of for two Purpofes,
The one to fhew that he did apprehend he was in
great Danger ; the other to fhew what was the Rea-
fon why the Letters and Papers he {peaks of are
not now produc’d 5 becaufe he look’d upon himfelf,
and them who were then his Friends, to be 1n fuch
Danger by them, that he burnt them.

My Lords, T know your Lordfhips will take no-
tice, that there hath been a very good Account gi-
ven you, how 1t was that Dugdale came to be pre-
vailed upon to make a Dilcovery of the Plot ; it
was with great Difficulty ; there were indeed Per-
{uafions ufed by fome of his Friends to bring him
to it. The Juftices, as they themfelves have {worn,
endeavour’d the fame thing, but all without Suc-
cefs, Then the Coroner, Mr. Sonthall, (who tho’ he
was no great, yet feemsto bea very underftand-
ing Man) takes him in Hand, and he had the good
Fortune to fucceed. I call it Goed, not only for
Mr. Dugdale, but for the Nation. I fhall not trou-
ble your Lordfhips with the Particularsof the Ar-
guments Mr. Soxthall ufed to him, but tis plain
(if you believe Mr. Sowtball, whofe Credit is now
fupported by an honourable Lord, and by a Mem-
ber of the Floufe of Commons) that Dugdale did at
the firft Time that he did make a Difcovery, de-
pofe as much in Subftance againft this Lord, as
now he does. Aund from thence I defire to make
one Obfervation, and that is this :

*T'was impoflible it could be a Contrivance among
the Witneffes themfelves to depofe the fame Crimes
againft this Lord; for Dr. Oates never knew Mr.
Dugdale, till Dugdalz was brought up, which was
long after Dr. Oaser’s Accufation of this Lord ;
nor could Drgdalz know what Evidence Oates had
given here, for Dugdale was a clofe Prifoner in
Stafford Goal before Qates aceufed this Lord, and
long after, And yet the filt Evidence Dugdale
gives agamft this Lord, doth in Subftance concur
with that given by Dr. Oates.  So that fince there

could be no Intercourfe nor Conference between
2

them, but as much Diftance as from the Prifon-
Doors ia Stafford to Londoi, there could be no
Contrivance between them, for both of them to
accute this Lord of the fame Matters. And thig
I defire may be looked upon by your Lordthips as
a Matter of great Weight to fupport the Credit
of the whole Evidence. And Dugdals does feem
to be a Perfon of an unqueftiorable Credit, and
every one that hears him muft obferve, he does
give his Evidence with great Modefty, and all
Probability of Truth.

There is another thing, my Lords, that [ would
pray your Lordihips to obferve : "Thefe Witnefles,
Mr. Dugdale and Dr. Oates, do give fuch an Eyi.
dence as is impoflible to be gtven, unlefs it were
true 5 for other Witnefles when they are put out of
the Road, and afked Queftions they did not exped,
are commonly to feek, and muft pump for an An-
{wer, and then anf{wer with great Difhculty and
Warinefs. But thefe two Witnefles do not only
anfwer with Readinefs when youatk them any Que-
{tions, but what 1s contained in every new Anfwer
doth add a further Probabihty and Confirmation to
what they fad before.  And I muft needs fay of
them, I think 1t were impoflible for any Men in the
World to contrive a Story of {o many Particulars,
and fo confiftent in every Partof it, and yet the
fame fhould be falfe 5 and which is more, after fo
many Trials, not one material Circumftance of
what they fay contradifted by any folid Proof.

My Lords, There may be other Particulars which
I may have forgotten ; Iknow not whether I ob-
ferved that my Lord objected that we do not prove
mim a Papift: I hinted fomething before about
his coming to Mafs to my Lord Afei’s at Tixall,
which is one {ort of Proof of his being of the Ro-
mifb Religion. Befides his perpetual Converfation
with that Party, and his Endeavours to promote
their Religion and Defigns, all which have been
fully proved : I think alfo my Lord deferted the
Houfe of Peers, for that he would not take the
Teft appointed by the late A& ; your Lordfhips
beft know whether he did fo or no. But, my
Lords, let him, if he will, be a Proteftant for this
time ; let that be fuppos’d: If he were a Proteftant,
and fhould be guilty of the Offences proved upon
him, he would not deferve more Favour from
your Lordfhips.

My Lord hath been likewife pleas’d in furthet
Proof of his Innocency to alledge, that after the
Plot was difcovered, he had feven Pofts time to
have efcaped, and yet never fled, My Lords, *Tis
true he might have fled, {o might Colemian too; that
Colesnan that left {o fatal an Evidence againft him-
felf and all his Party under his own Hand, and for
that had reafon to believe himfelf very guilty : And
fo might the Jefuits have efeap’d too, but that they
had hopes the Oath of Secrecy, and the Means they
had ufed to conceal their damnable Defigns, would
have been a fuflicient Security againft ravealing it.
They had that Opinion of their Priefts, and of the
idelity and Conftancy of thofe that had been
{educ’d by them, and recommended by them, that
they apprehended nothing lefs than a Difcovery.
Aud thole other Perfons that were executed, did
all {tay about the Town after the Plot was difco-
vered, as well asthis Lord ftay*d in the Country.

My Lord did very much complain, that our
Witnefles were not pofitive in point of Time: I
think Dugdale was pofitive enough as to the time of
the Offer of 500/, but for other Matters, he would
not confing himfelf to a Month : He talk’d of the
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Intter End of one Month, and the Beginning of And DI’ll name but two Witnefles more, that have

nother, I think he is the more to be believed ;
fos | conceive unlefs a Witnefs hath fome notorious
Circumftance in his Memory to fatisfy him about
the Certainty of the Time, (fuch as was that of the
Foot-Race, as to the Time of the Offer of 5001.)
it is rather 3 Mark of Prefumption than of Sin-
cerity for 2 Witnels to be too po’ﬁtwe as to the
Time. And is there {o great a Diftance between
the latter End of one Month, and the Beginning
of another, that a Witnefs need to be pofitive as
to the very Day ? But fays my Lord, You talk of
the Beginning 5 1t was the 12th of September e'er 1
came thither. Does not every Man count, that tifi
the Middle of a Month *tis the Beginning of a
Month? Sure in common Speech it 1s fo. There-
fore 1 look upon that as a Matter {carce worth the
mentioning 3 I am fure, not worth the fertous an-
{wering.

But, my Lords, I muft obferve thus much, That
what my Lord complains of as a I'aultm our Wit-
nefles, his own Witnefles are guilty of.  For I ap-
peal to your Lordfhips, when they came to {peak
of Times, whether they did not talk at a Diftance
of a Month or Months, and fometimes of Years,
and were lefs certain in Pont of Time than ours.

But, fays my Lord, (for I am fhllanfwering his
Objecions, and you muft take themas I find them)
here is mention made by Dr. Oates of Letters, of
many Letters; fhew me fome of thofe Letters:
Shew me the Letter you carried to the Poft-houfe.
My Lords, were thofe Letters wrntten to Dr.
Oates ¢ Did they belong to him ? Or 151t poflible
that my Lord’s Letter delivered by the Door
to the Poft-houfe, fhould now be fhewn by the
Do&or, or that the Letters writ to the Superior of
the Society of the Jefuits, fhould be produced by
one that wasa Novice of that Soctety ¢ Does Dr,
Oates talk of one Letter written to himfelf? You
will then. I fuppofe, {ec no Reafon to expect thofe
1 etters fhould be produced by him that were not
written to him, and the Cuftody whereof belong-
ed to others.

My Lords, I muft obferve to you, that there
have been great Endeavours ufed to invalidate our
Teftimony ; we have had Witneffes called againtt
Witnefles, and my Lord hath had that Advantage
to do 1t, which perhaps was never given in any
Cafe before, and which I hope will never be again.
The Evidence hath been printed and publifhed to

the World, before it hath been given. I fay not
that 1t was not neceffary n this Cafe, which was a

National Caufe, and the Caufe of our Religion ;
but I do fay, it wouldnot be fit to be done i other
Cafes; for the notifying of the Evidence is the
Way to have it falfified and corrapted.

But notwithftanding all thefe Advantages, my
Lords, I appeal to your Lordfhips Memories, what
confiderable Contradiftion hath been given, It is
true, {ome Witnefles to that end have been brought
Gefore your Lordfhips, but thofe Witnefles have
been rendered incredible by more credible Perfons
and I would defire your Lordthips to obferve, that
tho’ my Lord hath failed of proving any Suborna-
tion 1n our Witnefles, vet we have proved much
Subornation endeavoured by his Agents.

Your Lordfhips have che Record againft Reading
before you 5 and what Reference that hath to the
Lordsin the Tower, every one does remember, and
my Lord is mentions3 in that Record. And I
might Itkewife mention <he Bufinefs of G é%er, and
what therein related o the Lords i the Tower

been attempted upon in this Nature : There was
Wrignt the Barber ; all the Applications were made
to him that conld be; Money given, Letters writ,
Infinuations that he was not to fwear, he was but
to write, and that was eafily done ; or if he would
be {o kind to fwear it, he fhould never come into
open Court, only ¢o before a Juftice of Peace: So
that your Lordfhips will obferve by what Steps
and Degrees Men were endeavoured to be fub-
orned. And then Launder tells you what was of-
fered to him toperjure himfelf, how he was brought
to Zixall, and what Endeavours were ufed to make
him fwear agamft our Witneflts.

Thefe Things are plain, both by Records and
particular Proofs upon Oath. But, my Lords, left
we fhould want Proof of all, this very Lord (I
pity him for it) hath been fo unfortunate as to bring
that Paper out of his Pocket, which #xight fays
he had Money to frame, and was to {ear to. It
feems my Lord had the Command of it, it feems
to have been prepared for fuch a good Time as
this ; and the producing of this Paper is as full
Confirmation of this Point, as can in Reafon be
expedted.

My Lords, I have been, I fear, too long already,
and yet, I fear, I have omitted as many Particulars
as I have mentioned.

My Lords, the Evidence is fo ftrong, that [
think 1t admits of no Doubt ; and the Ofences
proved againft my Lord and the reft of his Party
are {o foul, that they need no Aggravation. The
Offences are againt the Xing, againft his facred
Lafe, againft the Proteftant Religion, nay againft
all Proteftants ; for it was for the Extirpation of
all Proteftants out of thefe three Nations. I
mean not of every one thatis now {o, but of e-
very one that would have continuved {o, every one
amengft us (if thefe Defigns had been accompiith-
ed) muft either have turned his Religion, or turned
out of his Country, or have been burned in it.

>I'is a Defign that appears with fo dreadful a
Countenance to your Lord(hips, to this great Ai-
fembly, and to the whole Nation, that it needs not
any Words I can ufe to make you apprenend it.
It the Matter be fully proved, (as I fee no Reafon
to doubt but that it 1s) Iam furc your Lordfhips
will do that Juftice to your King and Country, as
to gtve Judgment againft thefe Offenders, which
will not only be a Security to us agamft them, but
a Terror to all others agamft committing the like
Offences,

L. Staff. 1 beg your Lordfhips to know whe-
ther you will give me leave to {pealk a Word : And
my Lords, I fhall not {peak any Thing but astoa
Miftake Sir Z7illiain Fones hath made in two or
three Things. Pray, my Lords, may I put you
m Mind of them?

Sir /3l Fees. If there be any Miftake, pray

tell us what it 1s.

" L. Staff. Firft, my Lords, he did omit telling you
that Mr. Turbervile’s Brother did fay he came m
71 to my Lord Pewis’s. Secondly, he fays, I have
proved myfelf a Papift, becaufe I have not taken
the Teft: My Lords, the Teft was fince I was n
the Tower, and whether I will take it or not, I do
not yet know, till it be offered me.  The third is
this, that this Letter was in my Pocket, which I
produced to you : My Lords, I knew nothing what
was in it, 1t was given into my Hand as  ftood
here at the Bar, Fourthly, he {faid Hobfon did go

out of England with the Almoner ; he cdid not {o.
Another
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Another Thing he fays, that I faid Oates wasan in-
famous Perfon becaufe he went to a Church that 1
faid wasidolatrous; I only fad, 1t was{o adjudg-
ed by A& of Parliament. Ifind, my Lords, thefe
Things he is miftaken in; and that,_ my Lords,
made me very willing to put you mn mind of
them.

L. H.§. Gentlemen, I would afk you whether
you takeany Notice of the Pomtsin Law?

Sir Fr. IV, After the Fatis ftated, my Lords,
we fhall,

Then ' My, Powle, alfo one of the Commitice ap-
pointed to manage the Evidence, proceeded fui-
ther 1n fimmning up the janre.

Mr. Pewwle, My Lords, The learned Perfon that
fpake laft hath left very little for me to fay mn the
fumming up of this Evidence: But becaufe this
noble Lord hath been pleafed to alledge {everal
Reafons, from whence he would mfer at leaft a
oreat Improbability that he fthould be guilty of the
Treafons whereof he ftands accufed, I fhall crave
your Lordfhips Patience, that I may give three or
four Words in anfwer to thofe Particulars.

My Lords, In the firft Place this noble Lord was
pleafed to begin, and afterwards to continue his
Defence with making Proteftations of his own
Innocency : We very well know your Lordfhips fit
now 1 the Seat of Juftice, and whatfover Cre-
dit or Regard your Lordfhips pleafe to give to the
Proteftations of a Peer in another Cafe, your
Lordfhips will proceed here only according to
vour Proofsand your Evidence, (fecundun Alcgata
£ Prebata) and therefore all we fhall fay to this,
1, that we hope our Proofs are fo clear and evi-
dent, as will leave no Reom to your Lordfhips to
believe this noble Lord’s Proteftations.

In the next Place, my Lord 1s pleafed to alledge,
and withal to lay fome Weight upon it, the vo-
huntary furrendering of imfelf to Juftice ; and he
laid it down as a Rule, that as Flight 1s an Argu-
ment of Guilt, {o the furrendering of a Man’s felf
to the Tl of the Law, is an Arpument of In.
nocency.

My Lords, Weadmit the Rule generally to be
true, but in fome particular Cafes it may be o-
therwife ;5 for a Man that 1s not very confident of
his own lnnocency, may yet be very confident of
the Strength of his Party ; and whether the Confi-
deration of the Circumftances of Affairs, as they
then ftood, and the Power and Prevalency of the
Popith Party at that Time, rmught not reafonably
create fuch a Confidence in this noble Lord, we
muft leave to your Lordthips Judgment,

My Lords, We do conceive that thofe Perfons
who contrived Sir Edmundbury Godfrex’s Murder,
had {o great Confidence n the Favour and Pro-
tection of fome of their Party, that they thought
themfelves able to outface Juftice.

And we verlly believe they mntended 1t as an
Example, to deterall Men from meddling fo much
as with the taking an Examination concerning
this horrid Plot.

My Lords, I defire to be underftood aright in
this: I lay nothing of the Death of Sir Ednrund-
biry Godfrey to the Charge of this noble Lord ; I
only ufe it as an Argument of the Prefumption of
the Popifh Party at that Time.

My Lords, In the next Place, my Lord Stafford
did obferve from my Lord Coke, that in the Tri-
als of ‘Treafons we ought very much to guide our
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Judgments by the Nature and Circumftances of
the Fa& (the Concomitants and Subfequents, as he
termed them) with reference to the Perfon accufed,
whether they were likely to induce or deter hiny
from fuch an Attempt; and here he was pleafed
to raife {fome Arguments from the whole Courf
of his Life, and did defire your Lordfhips to con-
fider thofe Circumftances therem, that mioht
make it improbable or impoflible that he fhould
commit a T'reafon of this Nature,

He defired alfo your Lordfhips to remember,
that he was defcended from an honourable F amtly,
and that his Anceltors were very worthy and ve-
ry deferving Perfons, and fuch as had often ven-
tured their Lives m Defence of their Country -
And here he did Iikewife mention his own Services
to the laft King, and our prefent Sovereion in tha
late Wars. -

It is not my Part, norwill I derogate any Thing
from the Merits of this noble Lord, much [ofs from
the Honour of his Familv: But in anfiver to this,
we fhall defire your Lordfhips to confider, that
this noble Lord {however he is pleafed to difown it
at prefent) 1s noteriotfly known to be a Reman Ca-
tholick, (as thev call themfelves) and fuch we con-
cetve we have fufficiently proved him to be, in
the Courfe of our Evidence: And as there is no-
thing m the World, fo much as a mifouided Con-
{cience, that can engage the beft of Men into the
worft of Aéonss {o we think the Prinemples of
that Religion are fuch, as are more likely to per-
vert Men from their Duty and Alleriance, than
any other Religion or Perfuafion whatfoever.

And 1f the Zeal of this noble Lord dil engace
him to endeavour the Eftablithment of that Rl
gion 1 this Kingdom, we may eafily believe that
his Reafon did fuggeft to him the Means by which

1

it muft be effeéted, which could be no other hue
Blood and Confufion.

My Lords, Thelaft Thing I fhall take Notica
of, 1s, what my Lord Stajford was pleafed to fay in
general, as to the Doctrire of killing and depofing
Princes, which s Lordfhip was pleafed to call a
private Opmion, and not the Dorine of the
Church of Reme.

But by the Way, my Lords, give me leave to
obferve, that this noble Lord did upon this Occa-
fion fully own (and I much commend his Ingenuity
n 1t) the Reality of the Gun:Powder-TTeafon,
fince we know how much that Party have endea-
voured to render it mcredible: And as length of
Time hath {o fully manifefted the Particulars of that
execrable Defign, that it hath brought fuch as are
of that Perfuafion to confefs the Truth of it; fo,
we hope, this Day’s Trial will convince both the
Age we livein, and all Pofterity, of the Truth
and Reality of this prefent Confpiracy. But to
go on with that Pomt from which I did digrefs; I
am not, [ confefs, much verled in the Canons and
Councils of the Church of Romey but, my Lords,
this I know, the moft famous and celebrated \Wii-
ters of that Church, efpecially of the Society of
the Jefuits, have publickly avowed and maintained
this Do&trine.  And we know inall Times, when
there hath been occafion to put it in Pradice, it
hath never fatled to have been attempted 5 and we
hkewife know, that the Church of Rowe and the
Pope have always avowed the Aéts when they have
been done.  Erom all which we might very reafo-

nably conclude, that itis the Dogrine of that
Church fo to do.

But
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But my Lord s pleafed to fay, and I admit 1t
for Truth, That a great many private Writers do
hold the contrary; 1 believe it to be fu.,: but I do
Alfo believe, thatit is the Policy and Artifice of the
Church of Reme, to leave this Pomt of Doctrine
in fome meafure undetermined, that fo they may
make ufe of it as the occafion ferves; for if it
fucceeds, then it is owned and ju(’ciﬁed 3 1If it {nif-
carry, then the Doclrine is but a private Opinion,
and the Plot but the Pratice of particular Perfons
that are either defperate or _difcont_cnted. -And
I am fully of opinion, that th].S horrid Confpiracy
which is brought this Day in Judgment before
your Lordfhips, wants nothing but Succefs to ca-
nonize it. _

My Lords, As to what concerns the Evidence,
it hath been fo fully ftated to you, and the Objec-
tions that were raifed to invalidate it, fo well an-
{wered, that I will not trouble your Lordfhips
with any Repetition of what has been faid already
All we have further to defire, 1s, That your Lord-
fnips will pleafe to take our Evidence Into your
Confideration, and to do therenpon what fhall be
agreeable to Juftice.

M. Serj. Mayn. My Lords, As to the Matter
of Fact I fhall fay nothing but only this, (and I wifh
it may be {poken with Gratitude to Almighty God)
that the Difcovery of this Plot is rather the Work
of God than Man. It was firft his A&, 1 prevail-
ing upon Oates to make the Difcovery 5 and when
he frood fingle almoft, what came to fupport his
Credit but the Letters of Coleinain? which were hike
2 Tally to what Oates had faid, for what Oates 1n-
forms 1s in a great part made good by his Letters.
"Then when Godfrey was murder’d, how came that
Difcovery. out, but by the voluntary Confefiion of
onc engaged in the whole Plot; I mean Bedloe?
So that tho’ thefe Men had engaged themfelves by
wicked Oaths, yet their own Confciences witnef-
fing againft them i themfelves, they could not for-
bear coming in to teftify agamft themfelves. [
fhall fay no more, than that we ought to acknow-
ledge the Hand of God in the Difcovery with great
Thankfulnefs; for it s he, and he alone, that out
of his own Grace and Goodnefs hath done it, and
thereby preferved the Life of our Prince tous, and
in Him us too,

But as to the Matter in Law :

My Lord has been pleafed to mention firft this,
That there 15 no Overt-Aét. I wonder that my
Lord fhould be fo much miftaken. When 1t 1s
charged in the Articles, and proved to his Face he
received a Commiflion, is not that an Overt-A&?
He is charged m the Articles of Impeachment
with contriving the Death of the King, and being
at {everal Meetings and Confults about the King’s
Death, and hiring Perfons to kill the King; and
are thefe no Overt-Aéts ¢ Therefore, as to that, my
Lord 1s miftaken.

My Lords, Another Exception that is taken, is,
That there is no Indi¢tment. I concetve that an
Impeachiment of the Houfe of Commons 15 more
than an Indi®tment, And there cannot be any
doubt of that, the Impeachments of rhe Houfe
of Commons having always been received and
proceeded on by vour Lordfhips.

But that which is moft mfifted upon, 1s, That
this Charge that is made agawft this Lord, was pre-
fented in another Parliament. It is truey but un-
der favour, whatis once upon Record in Parliament,
may at any time afterwards be proceeded upon, It
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is 2 fudden Objection, but I concetve it hath been
done : However, n a Cafe of this nature, when
the Life of the King, when our own Lives, and
our Nation, and our Rehgion lies at ftake, if there
were not a Precedent, I hope you would make 2
Precedent. But under favour, Reafon isfor it, the
Charge 1s before you, the Proof is made, and we
gray you will judge according as the Evidence hath
een,

Sie /. foies. My Lords, as to thefe Matters of
Law, I think they are of fo little difficulty, that
my Lord will not defire to have Counfel afligned
him; I am fure his Counfel will not defire to {peak
to them.

For this laft Matter which Mr, Serjeant {poke
of, and which was firft named by the Prifoner, I
defire your Lordfhips to confider what it is. Says
my Lord the Prifoner, there was an Impeachment
begun in the Long-Parliament, and this is now the
third Parliament m which I am brought to my
Tral. It is very true, there was a gencral Im-
peachment in the Long-Parliament, the particular
one was m the laft, and this Lord was pleafed to
plead n the laft. It may be he was not fo well
advifed then as he 1s now.

but, my Lords, how can this be a doubt, when
your Lordfhips have refolved,and have fent it down
to the Commons, and 1t 1s there entered in their
Book, asthe Law and Conftitution of Parliaments,
that not only Impeachments, but all judicial Pro-
ceedings continue from Parliament to Parliament,
in the fame ftate that they were in at the rifing
of the laft Parhament.

This 15 now become the Law of your Houfe,
and 1t 1s under favour, being fo, the Law of the
Kingdom ; and you having thus declared it, and
fent it to the Commons, I hope the Commons had
very good reafon to proceed upon this Impeach-
ment at this time,

‘The next Matter 1s concerning the Overt- A&s;
I think there are {ufficient Overt-A&s in Proof,
and fufhcient in the Impeachment,  'Will any Mau
deny that the recelving a Commiffion to be Pay-
mafter of an Army is an Overt-A&? Will any de-
ny, that the {ending for the Witnefs, and offering
him Money 1n order to hire him to kill the King,
is an Overt-A&t? And (which anfwers to all) will
any Man deny that the meeting and confulting of
feveral Men together, about killing the King, and
changing the Government, is an Overt-Aét ?

My Lords, thele are all Overt-A&s; and I can-
not but think 1t was without advice of my Lord’s
Counfel that he made thefe Objections : for indeed
thefe feveral Overt-Adts are lad 1 the Impeach-
ment as fully as they are made out 1n Proof.

My Lords, There is another Objection that my
Lord 1s pleafed to make, and that1s, that therc is
but one Witnefs to a particular Faé&.

L. H.S. Ay, what {ay you to that?

Sit 1/, fones. That, my Lords, is of little weight,
with fubnuffiony for our Impeachments, and our
Proofs run to this, That my Lord had a Defignand
Intention to deftroy the King: This wasto be done
by Force, and this was to be done by fecret Af-
faflination, Now if feveral Witneffes come and
prove each a diftinét A&, under this Head of kill-
ing the King, it is fo many Proofs or Witnefles
to the Trealon,

For, my Lords, if a Man fhall intend to kill
the King, and fhall buy a Knife in one County at
one time, and fend for a Man out of another County

at another time, whom he fhall hire to kill the’
Dd King.
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King, and thefe diftinct Acts are proved by feveral
Witnefles ; if they concur to the fame general Trea-
fon, they are all but Parts of that, and {o are {o
many Witnefles to the whole. And fo I am fure
it was refolved in the Cafe of others of the Con-
fpirators in the O/d-Bailey, and before that in the
Cafe of Siv Henry Vane®.  But,

My Lords, in this Cale here is firft a Proof
that he accepted a Commiffion, which I do not
ufe as an A& for the levying of War only, butas
a Defign to change the Government, and deftroy
the King. Here is meeting and confulting how to
do this wicked Work, I mean to kill the King;
that is another Overt-Aét. Here is offering Mo-
ney to one of the Witnefles for thatend; that is
a third Overt-A&. And there 15 attempting ano-
ther of them, tho’ not with Money, yet with Pro-
mifes of Reward in general; that is another O-
vert-A&: All which are to this End, the killing of
the King. And I am fure of it, your Lordfhips
cannot but receive Satisfaction from my Lords the
Judges, that it hath always been fo held, that the’
there need two Witnefles to prove ‘lrealon, yet
there needs no more than one to one Act, and ano-
ther to another, if the feveral Aéts fall under the
{ame Head of Treafon,

Sir F, #in, My Lords, I crave your Patience
but for 2 Word or two, and this Noble Lord will
have little reafon to fay his Objuétions in point of
Law are of any weight. I confefs he had iud a
oreat thing, if it were true, that the Articles of
Impeachment did not alledge an Overt-Act; for
then indeed they had been apparently defective:
But, under his pardon, that is not a Point of Law,
but a Point of Fa&. Let us therefore refort to the
Articles themfelves: In the fecond Article it 1s
alledged, that he, with the reft, did molt wick-
edly and traitoroufly agree, confpire and refolve to
imprifon, depofe and murder his facred Mayefty,
and to deprive him of his Regal State and Govern-
~ment. And then the fame Article alledges farther,
that they did contrive and confult to effect the Mur-
der of the King, by Shooting, by.Poifoning, and
by Stabbing. All thefe Particulars are exprefled ;
fo that when my Lord faid the Articles were there-
m defective, all we can fay, is, that he was mif-
informed.

My Lords, There was another Exception taken,
That this is the Impeachment of another Parlia-
ment. I muft not now repeat how tlus Point
was agreed by both Houfes at a Conference; but
it was then declared, upon fearch of Precedents in
all Ages, That 1t was the Law of Parliaments,
which is the Law of the Land, thatif once an Im-
peachment by the Houfe of Commons were lodged
in the Houfe of Lords, tho’ that Parliament were
diffolved, the Impeachment remained m the fame
ftate. It was the Caufe of the Commons of Eig-
land, who only change their Reprefentatives m a
new Parliament.

It has been alfo objeted, that this Profecution
ought to have been upon an Indi¢tment : As ifan
Accufation of the Houfe of Commons, who are
the Grand Inqueft of the Nation, were not as ef-
fectual to bring Offenders to Juftice, as the find-
mg of a particular Jury.

My Lords, I fhould wonder to hear this Objec-
tion made, were not my Lord to be eafily excufed
for his knowing the Law no better, None who

know any thing in the Law, would have urged fuch
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a thing ; his Council, I dare {ay, did not fugpeft
this Matter to him.

It is true, my Lords, when a Peer comes to be
tried by way of Commiflion, or in Parliament
when it is not at the Profecution of the Commons,
there an Indi¢tment is firlt found in the proper
County, and brought up before the Peers by Certio-
rari, and upon that they proceed; but whether
the Party be a Peer or Commoner, if he be im-
peached for many Crimes, furely no one can deny,
but that by the conftant Ulage of Parhaments the
Lords have proceeded to Trial, and have given
Judgment thereupon without an Indiétment found:
So that this Exception will be of no force at all.

As for the remaining Objection, That there are
not two Witnefles to prove any one Overt-A&,
the King’s Perfon would be 1 no manner of Safe-
ty, if that Doérine fhould be once allowed. Con-
{piring to kill the King i1s the Trealon laid in the
Impeachment, and the feveral Overt-Aés are {o
many feveral Evidences of that Treafon. Words
themfelves, 1f they fignify an Intention to do an
A&, and exprefs fomething to be done 7n futuro,
are a f{ufficient Overt-Aé&t, and a legal Evidence
of Treafon. Then we prove by another Witnefs,
not Words of Encouragement only, but Offers of
Money, and they are both to the fame kind of
T'reafon, though not to the fame A&, and at the
fame time. And 1t there maoft be two Witnefies
to every fmgle Act, the King of Englaud 1s not
only in a far worfe Condition than any other
Prince, but than any onc of his own Subjeds.
Treafons may be committed every day with Impu-
nmty, and unlefs the Traitors be as great Fools ag
Villans, he fhall never be fafe from them, nor ca-
pable of punifhing them. :

I muft fay it, and I fay it with Commiferation
to the Condition of this noble Lord, that his Ex-
ceptions n Law are as weak as the Anfwers he has
given to our Evidence. We hope no Doubt in
Law remaiss with you, and that we have given
your Lordfhips full Satisfation of the Reality of
the Plot, and a convincing Evidence of the great
fhare which my Lord §tefferd had 1n 1t; and we
humbly pray your Lordfhips Juftice.

L. H.§. You do not take notice of one thing
that my Lord 8fafferd faid this Morning; that is,
That the Witnefles are not competent Witnefles,
becaufe they {wore for Money, and that is fit to be
fpoken unto ; not for the Weight of the Objection,
{o much as for the Satisfaction of the Auditory,

Sir 7. /¥in. My Lords, I had taken a Note of
that, but forgot to mention it. If my Lord at the
Bar will fay they have taken Money to {wear, that
15 purely a Matter of Faé, which he ought to
prove; and that which 1s faid and not proved,
ought to go for nothing : Let him prove his Cafe
to be fo, and then we will give him an Anfwer.

L. H. §. My Lord Stafford, If your Lord{hip can
prove that they have had Money to {wear, your
Lordfhip urges that which will be material ; but
if 1t were only Money to matntain them, that fure
will amount to no Objection.

L. Staff. My Lords, I fubmit it to your Lord-
fhips, whether Dr. Oaszs and the reft have not had
great Sums of Money, befides their Charges 10 /.
a-week a-piece.  But I defire your Lordfhips to
confider, and Iappeal to many of your Lordthips,
whether it has not been faid that there was a Defe&
n Coleman’s and Langhorn’s Trials, that they did not
plead that; and if they had pleaded it, they muft
have been acquitted ¢ 1 will name no body, but I

appeal
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ord(hips ;._vhether i'u::uni1 ﬂt:f you

ot faid fo. But I defire your Lordfhips to
51)3 ::itnme to plead by my Counfel ; if not, I fubmit
it to you. 1 confefs here is a Plece of Law that I
never heard of before, that the Houfe of Com-
mons, and your Lordfhips at a Conference, have
adjudged it to be the Law of Parliaments, That
Impeachments (hall continue from Parhament to
Parliament, If you will pleafe to hear my Coun-
fe] for me, fo3 if not, I {ubmit.

I H.S. What would you, or can you prove?

L. Steff. My Lords, t_hofe things that I have
given in to your Lordfhips, I defire my Countel
may be heard to, ‘

I H. 8. Gentlemen, What can you objeét why
he (hould not have Counfel to argue his Objections
n Law?

Sir WVill. Fones. My Lords, I do think under fa-
vour, if a Prifoner in a Capital Caufe do defire
Counfel, he muft not only alledge Matter of Law
¢o intraduce that Defire; but that which he doth
edoe muft be alfo a Matter of fome Doubt to the
Cour?: For if he do alledge Matter which in itfelf
is not difputable, he {hall have no Counfel allowed
him. If your Lordfhips are not fatisfied that it
is the Law of your Houfe, that Proceedings upon
Impeachments do continue from Parliament to
Parliament, we cannot anfwer that, 1t lies in your
Lordfhips Breafts; it is not what we are to argue,
becaufe it is a Matter that concerns the Law and
Rules of Parliaments. Is there, my Lords, any
doubt of any other Point thatis urg’d? Is there any
doubt of this thing, whether if one Witnefs {peak
to one Point of Fa&, and another to another, up-
on the fame fort of Treafon, but that thefe be two
fuch Witnefles as the Law requires? I pray then,
my Lords, confider the Confequence of that Doubt:
A Man fhall talk with twenty Perfons about a De-
fign to kill the King, in one and the fame Room,
one after another, by taking them into a Corner
fingly; and if ten, or all twenty come to prove
it, here 1s but one Witnefs to each Difcourfe. This
would be a Matter of dangerous Confequence, but
I hope will remain no manner of Doubt with you,
nor 1s 1t fit to be argued,

As to the hiring of Witnefles to {wear, I think
that can be no Point of Law till 1t be fo proved in
Fa&t. Doth his Lordthip think, that when his
Majefty, out of his Grace and Bounty, allows a
Mantenance to his Witnefles, that that is an Ob-
jection to their Teftimony ? Doth not every Man
allow his Witnefles a Maintenance, and yet it never
was thought a thing to take away their Evidence ?
It may be every one doth not give {o large an Al-
lowance as the King, becaufe his Dignity is not fo
areat. But can it be an Objection to the Houfe of
Commeons? Have we that are the Profecutors main-
tain’d them? If his Majefty has been bountiful to
his Witnefles, what 1s that to this Caufe of the
Commons? If my Lord can prove any thing of
Bribery in us, as he has proved for us againft himfelf,
it may be an Objection. But till that Fa& be pro-
ved, I hope there is no ground for a Queftion i
Law; and if there be no Doubt m Law, T hope
there will be no need of Counfel.

L. H.§. My Lord Stafferd, What are the Points
you would have Counfel to?

L. Staff. To all of them, my Lords.

L.H. §. Would you have Counfel to the firfk
Pont, to argue what the Law of Parliaments is
concerning the Continuance of Impeachments from

Parhament to Parliament?
Vou. III.
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L. Staff. My Lotds, If you will declate the aw
to be as thele Gentlemen fay, I muft acquiefce.

L. H.§., Pardon me, my Lord, I do not de-
clare the Law, but alk you whether you would
have Counfel to argue that Point ?

L. Staff. My Lords, Ido fay thereisno Example
of it: I know there have been Impeachments, but
tio Examples of Impeachments continued from Par-
liament to Parliament.

L. f. 8, Then in the next place, for I fhall pro-
pofe your Objections to their Lordfhips by and by,
and defire their Judgment in them, do you defire
to argue by your Counfel, that every Overt-A&
ought to be proved by two Witneffes?

L. Staff. 1 do, my Lords; I defire my Counfel
may be heard to all the Points I mentioned to your
Lordfhips.

L. H. §. Have you Counfel ready to fpeak to
thefe Pomts now?

L. Staff. Yes, my Lords.

L.PH. §. Are they prepared to fpeak to them
now |

L. Staff. ‘They are, my Lords.

L. H.§. If they be {o, what hurt will there be
in hearing of them?

Sic ill. Fones. My Lords, Whether you will
hear an Argument from Counfel about the Law
?5 Parliaments, I hope you will pleafe well to con-

ider,

Sir . #in. My Lords, We in the Houfe of Com-
mons do never fuffer any Counfel to tell us what i
the Courfe of our Houfe, and the Law of Par-
liaments: If your Lordthips think fit to allow it,
’t1s . your own Power; but we who are intruft-
ed with the Management of this Caufe by the
Houfe of Commons, have no dire@ion to confent
to fuch a thing.

L.H.§. We will hear Counfel, to fave time,
upon that Pomt, whether in Proof of a Treafon
for killmg the King, every Overt-Act ought to
be proved by two Witnefles.

f:S»ir W, Jones, If your Lordfhips make a Doubt
of 1t.

Sit F. Wi, And if the Prifoner defire it.

Mr. S, Mayn. My Lords, We fhall not oppofe
it; butl fhall wonderif any Counfel do mamtan it,

L. H. §. Are your Counfel ready to {peak to
that Point?

L., Staff. Here they are, my Lotds,

[ Mr. Wallop of the Middle-Temple, A4+ Saun-
ders of the fame Society, and Mr. Hunt of
Gray’s-Iun appeared by the Prifoner at the Bai
as his Counfel.}

Mr. Wallsp. May 1t pleafe your Lordfhips, we
are here commanded by your Lordfhips to attend,
that if any Matter of Law do anfe upon a Cafe
proved, agreed, and judged by your Lordfhips de-
batable, then in due time we are to conform our-
felves to your Lordfhips Command, and argue
thofe Points for my Lord the Prifoner at the Ba:.
But if your Lordfhips do think that the Points
urged by my Lord are not debatable m Law,
I have fo high an Opinion of your Lordfhips
Judgment, and fuch a mean Qpinion of my own
Talent, that I fhall not undertake to argue exten-
pore in this great Afiembly, m a Caufe of {o high
2 nature.

L. H. §. Look you, Sir, you are of my Lord’s
Countel,

Dd 2 Mr, 1¥allys.
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Nir, 7allop. 1am, my Lordss and by the Order
of your Lordfhips do attend here.

L.H.$. If you think it-an arguable Point, you
will have the Judgment of my Lords afterwarcs.
Will you argue it now ?

Mr. Wallsp. My Lords, 1 always thought, if
2 Point be fiirred in any Court, and thought dif-
putable, it fhould be flated and agreed before it
be argued.

L. H. 8. You are to argue for my Lord, and
to know the Judement of the Coust afterwards:
Would you know our Opinions before-hand ¢

Mr., iellop. We would know what 1t 15 we
are to argue, If your Lordfhips pleale.

L. H.§. Why, if you are provided for 1t, vou
are to maintamn, that by Law cvery Ovat-A&
ought to be proved by two Witnefles; if vou
are prepared, ipeak to it, and my Lords will hear
youl.

Mr. Hellsp, Tt 1s true, my Lords, there have
been fome publick Refolutions concerning that
Point, therefore I fhall be the warier what I fay
in that: But, my Lords, 1t s a Matter that has
been thoupht of great Import one way or other;
but I do profefs at this time I am not able to un-
dertake a {folemn Argument upon that Point.

L. Staff. My Lords, I am fo far from delaying
this Caufe, that I defire it may be argued now.

L. H.S§. Then you are not ready to {peak to it?

Mr. I7allop. No, my Lords, I am not for my
own part at prefent ; for it 1s impoflible we {hould
forelce what would be the Point: And to apply
ourfelves to ftudy an unforefeen Cafe before it
be agreed, ftated, and judged worthy of Argu-
ment, cannot be expected from us, I have always
obferved it in the Kiug’s-Bench, if the Prifoner
urge any thing, and the Court think 1t debateable,
they firft agree and ftate the Cafe, then affign Coun-
fel, whom they do not urge to deliver an Opinion
prefently, but give them time to prepare for it.

L.H §. Mr. Wallsp, 1t 18 not believed that this
Point 15 moved, but by your Advice that are of
my Lord’s Counfel, and vou fhould beready to
maintain the Advice you give ; therefore, if youare
fo, fpeak. You have the Proteéion of the Court
for the Counfel you give m Matter of Law, and
whatever Advice you give, you fhould maintain
by the Law.

Mr. Wallop. Truly, my Lords, it is a Paint
rhat has, as [ faid before, reccived fome Settlement
put whether ever in this Court, or no, I cannot
tell.  Therefore I did difcharge my Thoughts of
vroviding any Argument,till your Lordfhips fhould
have determined whether you will take the Point
upon the Relolution 1 the Courts below to be fi-
nally fettled and determined.

SwlV. Jeiws, So then it is agreed to be fettled
i the ordinary Courts.

L. Suaif. Idefire alfo it may be argued, whether
Words are an Overt- Adt,

o f [77i. It {eens the Law s with us in cafe
of a Commoner; but whether it be o for a Lord,
s the Queftion.

L.H. S My Lord S:2fferd, how comes it to
pals that your Lordfip came prepared with Ob-
<Cions, but not with Counlel ready to argue
them ?

L. Steff. M. I72ilsp hes given you an Anfier,
Umuft fand by that,

LILS. Is it your Lordfhins Pleafure that we
adjourn 2

Lords. ﬂ}', ﬂ};,
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L. H. 8. This Houfe 1s adjourned into the Pg-

Jiament-Chamber.

Then the Lerds veturned to their Idonfe in theiy
Oriciy aid the Committee of Commons fiaid iy
their Places {o attowd their Refolutions,

[ ait Houis tiine, tioe Lopds votnrncd, apd s
Levd High-S:teward beaig feated upon 1¢ 117
pack, Silewce was proclaimied.

L. H S My Lord Steffsrd, My Lords, fince
they have been withdmiwn, have confidered of
one Point, of that Pomnt, chiefly, which your Lord-
{irp did move, touching the Neceflity of two Wit-
neffes to every Overt-Adt as Lividence of High-
Trealon, thatis the Point you have defired Coun-
{el to fpeak to, and that 1s the Pomt your Coun-
fel defired to know whether 1t was a doubtful or
debateable Point before they would arpue 1ty and
hereupon my Lords did withdraw to confider it.
And my Lords have divected, That all the Judges
that affilt them, and are here in your Lordfhp’s
Prefence and Hearing, fhould deliver their Opi-
mons, whether 1t be doubtful and difputable or
110.

(Then all ithe Fdges coufulted privately together, and
af:erwards geve in their Opinions feriaam, begii-
ping with the Lord Cuief-Tuftice North, the Lord
Chicf-Fufticc Scroggs befing abfent.]

L. C. . North, My Lords, I do here deliver
ny Opinton, and am clear in 1t, That if there be
feveral Overt-Aéts or Fa&s which are Evidences
of the fame Treafon, if there be one Witnefs to
prove one fuch Overt- At at one tine, and another
Witnefs to prove another Overt-A& at another
time, both thc Ads being Evidences of the fame
Treafon, thefe are two {ufficiant Witnefies of that
Treafon, and will mamtain an Indi&ment or an
Impeachment of Treafon. Inever knew any doubt
made of 1t mn any Inferior Court of Juftice, and I
have known it eften refolved.

L. C. D, AGnicone. My Lords,where-ever Trea-
fon s to he proved, to every Overt- Act, two Wit
nefles, as 1 conceive, are not required. If fo be,
there arc two Witnefies to feveral Overt-AGs,
conducing to a Proof of the fame Treafon, I think
they are Witnefles i the Judoment of the Law,
{uch as the Statute requires.

Mr. Juttice Windbam. §am of the fame Opinion
with my Lord Chiet- Juftice North, and my Lord
Chicf-Baron, That if there be {everal Overt- Aéts,
done at feveral times, tending to the fame Trea-
fon, thefc feveral Adts, being feverally proved by
feveral cradible Witsefles, tho’ but by one Witnefs
at each time to each A&, the faid feveral Ads, be-
ing Kvidences of the fame Treafon, thefe are fuf-
ficient Witneffes of that Treafon {o proved, and
will mamtam an Indi@ment, or, as I conceive, an
Impeachment,

Mr. Juft. Fones. My Lords, If feveral Witnefies
fpeak to the fame kind of Treafon, altho’ they
fpeak to feveral Overt-Adts, and give Evidence of
{cveral times, the one of them f{peaking to one
time, and the other to another time, yet keeping
fill to the fame kind of Treafon, thev are {uch
two Witnefles as are required by the Statute of
Lidward I and this T take to be the confrant Opi-
nion of the Courts helow, .

N, Jul .
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Mr. Juft. Dofbea. My Lords; I am of the fame
Opinion, and I know 1t hath been many times fo
refolved: I have been prefent when Sentence hath
pafled upon Perfons by whom the fame Cafe hath
been urged, and it hath becen fo refolved, And it
hath been moved in 7Peffminfter-Hall, and that was
the conftant Opinion of the Judges there ; particu-
Jarly in the Cafe of Sir Henry Vane. It was upon
{folemn Dcbate refolv’d, and divers times it hath
been held, That the fame Treafon may be prov’d
by two W ithefies to ﬂ:_vera] Overt-Ads, the' one
{peak of Words or Adtions that were {poken or
done at one Time and in one Place, and another
{peak of Words or A&ions at another Thne and
in another Place; thelc are two good Witneflesin
Treafon within the Intent of the Law ; and if the
I.aw were otherwife, ’twere {carce poffible to con-
v any Man of Treafon, and therefore 1 take it
to be vory clear,

Mr. Jut Royiond. Tam of the fame Opinion,
That where fevural Circumftances are brought to

rove the fame Treafon, ‘'onc Witnels to each of
the feveral Circumiftances 1s fufficient 3 and this, 1
conceive, hath been always the Opmion of the
Judges.

Mr. Baron Atkins. My Lords, Tam of the fame
Opinion.  That there muft be two Witnefies in the
Cafc of Trealon, isa Matter without queflion ;
but there are feveral Overt-Aéts that may contn-
bute to the effeéting of that Trealon, Ifa Man
defigns to kill the King, and buys Powder at one
Place at one Time, and a Piftol at another Place
at another Time, and promifes a Reward to one to
aflift him to do the thing at a third Placeand a
third Time 5 thefe are feveral Overt-Aéts : But if
the Law requires thateach be prov’d by two Witnel-
{es, I do not well fee howany Man can be convidted
of Treafon, In the Cafe of Sir Henry Vane, and
others, this very Queftion was ftarted, but was
not thouzht worthy of Debate: If 1t f{hould be
otherwife, 1t would touch the Judgments which
have been given upon this Kind of Proof; and
what would the Confequence of that be, but that
thofe Perfons who were executed upon thofe Judg-
ments have {uffered llegally? and therefore I amof
Opinion, that it is not reguifite there fhould be
two Witnefles to every Overt-Adt.

Mr. Baron Giegory. My Lords, Iam of the fame
Onmion, 1t 1s Treafon to confpire the Death of
the King: Now each of the Witnefles 15 a Wit-
nefs to prove that Treafon ; the one fays, he of-
fer’d him {uch a Reward, in fuch a Place ; thatis
one Witnefls to prove that he confpird the Death
of the King; and another fays, that he offer’d him
{uch a Reward m another Place ; that is another
Witnels that he confpir’d the Death of the King,
For the Party s not indicted upon one particular
Overt-A&, but he is mdi¢ted for Treafon, incon-
{piring the Death of the Kings; and each of the
Witnefles being to prove that, tho’ they fpeak to
feveral A&s, they are good Witnefles according
to the Law.,

Mr, Baron W%eflen. My Lords, 1 am ofthe fame
Opinion with my learned Brethren who have fpoke
before hum.

Mr, Juft. Charlton. My Lords, Iam of the fame
Opinion; and I think truly it would be the eafieft
matter for a Man to commit Treafon, and efcape
without queftioning, if it fhould be otherwife, But
this 15 the firft Time that I have heard it hath
been made a Queftion, that to the fame T'reafon
there muft be two Witnefles to every Overt-Adt.
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It hath been adjudged always according to the
Law, that to prove Treafon there muft be two
Witnefles, but to an Overt-A& there needs but
one,

L. 4. S My Lord Stafford, by the uniform
Opinion of all my Iords the Judges, there is no
colour to doubt the Law in that Point which you
defire to argue; fo that as to that Point you muft
reft fatisfied, you are not to have Counfe] to {peak
to it: Forthe ret, Ihave no Commiflion yet from
my Lords to fay any thing,

L. Staff. Will your Lordfhips give me leave to
fay onc thing to what I have heard? T would an-
fwer, 1f I nught, only to one Judge; I think they
call him Judpe Arkins.

L. H. §. Your Lordthip may fay what you
pleafe.

L. Steff. My Lords, I hear a ftrange Pofi-
tion, I never heard the like before in my Life ;
and “uis what he faid: IfI amin the wrong, I beg
your Lordihips Pardon, and his too. He told
your Lordfhips the Reafon why the Law fhould be
fo, was, becaufe elfe 2 great many of thofe Per-
fous that have already been executed, muft have
been acknowledged unjuftly cut off and put to
deaths that isan Argument I hope will not weigh
with your Lordfhips or any Bedy; for’tis better
that a thoufand Perfons that are guilty fhould e-
{cape than that one innocent Perfon fhould die ;
much more then, that it fhould not be declar'd,
that fuch a Judgment was not well given.

L. H. §. Look you, my Lord, where many
Reafons are given, ’tis eafy to make a Reply to
one of the leat among many ; that was one Rea-
fon given, but the true Reafon is this: If the Law
were otherwile, there would be great Safety in
confpirmg the Death of the King.

L. Staff. My Lords, I fay nothing farther as to
the reft, but this fluck with me. Iamforty to
hear a Judge fhould fay any fuch thing; and tho’
Tam in {uch a Weak and difturbed Condition, I
affure your Lordfhips my Blaod rifes atit.

L. H.§. Is it your Lordfhips Pleafure that we
fhould adjourn 2

Lords. Ay, ay.

L. H.S. Then this Houfe 1s adjourn’d into the
Parliament-Chamber,

[The Lords withdrew in their Order, and the Com-

mitttee of Commons went back to their Houfe,

Mr, §peaker refunm’d the Chair.

A Meflage was fent from the Lords by Sir 77-
mathy Baldwyn and Sie Samuel Clarke.

Mr. Speaker. The Lords have fent us toacquaint
this Houfe, that they have ordered William Vilcount
Stafford to be brought again to the Barin /7:f-
sintiyfber- Hall, on Monday-NMorning next at Ten of
the Clock.

After which, the Houfe of Commons adjourn’d
Light of the Clock on Mondiy-Morning,.

to
ThesixTu Dav.

Monday, December Oth, 1680.

B o U T the Hour of Eleven in the Morning,

the Lords being adjourned into Feflmiufler-

Hall, gomg thither 1n their former Order into the

Court there eretted ; and Mr, Speaker having left

the Chair, the Commitee of Commons were feated
as before,

The Court being fat, Proclamation for Sijence

was made, and the Lieutenant commanded to
bring
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hying his Prifoner to the Bar; which being done,

the Lord High-Steward began. 3
L. H.§. Read my Lord Staffora’s Petition,

T'o the Right Honourable the Iords in Parlia-
ment affembled, the Humble Petition of

IWilliam Vilcount Stafford.

Humbly fhewing unto your Lord{hips,
T AT be bath forse things to offer unto your Loyd-
fhips in order to clear bimfelf, which be bopeth

to do.
Your Petitioner doth thevefore, with all Humility,

mtjt bumbly befeech your Lordfhips to grve bim leave
10 offer fome things unto your Lordfbips Confideration.

And your Petitioner fhall ever pray, &c.
STAFFORD.

L H § My Lord Stafford, My Lords have
been willing, upon your Petition, to come and
hear what that s that your Lordfhip hath to offer:
And they would know whether 1t be Matter of
Fa&, or Matter of Law. For your Lordfhips muft
know, thatas to Witnefles the Procefs 1s clofed.

L. Stafferd. 1 do not pretend any more Witnef-
fes, my Lords.

L.f. 8. Then, my Lord, what s it that you

would fay ? ‘

L. Staff. My Lords, Idid yefterday recetve an
Order from your Lordfhips; and upon that and
fome other Things that I have to trouble your
Lordfhips with, I did petition for this Favour,
which I humbly thank your Lordfhips for granting.
If 1 be impertinent, I fhall beg your Lordfhips Par-
don, and I hope you will be pleafed to confider my
Weaknefs at all times, efpecially in this Condstion
I am now in; but I hope by your Lordfhips Fa-
vour to be In an happier one quickly. For the
Matters of Proof, I fhall offer not a Tittle; but,
my Lords, this Order which I receiv’d does fay,
That the Lords affembled in Parlument have or-
der’d, that my Counfel fhall not be heard touching
the Continuance of Impeachments from Parliament
to Parliament: But [ hope, my Lords, you will
pleafe, without offence, to let me offer to your
Lordfhips my own Conceptions about it 3 which
I thail do as briefly as I can.

My Lords, I do not conceive by this Ordet,
that your Lordfhips fay it does or does not con-
finue ; you have given no Judgment, as I know of,
in 1t ; when you have, I fhall acquiefce: But I
hope your Lordfhips will refolve that 1t does not,
And, my Lords, my Reafons for it are two: The
firft is, Becaufe one of the Managers for the Houfe
of Commons, as Itakeit, Six 77 Fones, faid thefe
Words, and your Lordfhips may remember them,
That if there were no fitch Precedent, your Lordfbips
would make a Precedent : Whether you will or no,
that I mult {ubmit to your Lordfhips; but then
there 1snone yet.  The next thing is, my Loxds,
this, Whether an Impeachment be to be profecu-
ted i Parliament without an Indi¢tment: This,
my Lords, I humbly hope your Lordfhips are re-
folved it ought not.  For I fee not how truly, my
Lotds, 1t can bey by the httle Reading which I
have had in the Law, Inever found any Man pro-
fecuted in a legal Way, but by an Indi&tment. I
may be miftaken, and I beg your Lordfhips Par-
don for troubling you with my Miftakes ; but [
never read of any that were profecuted upon an Im-
peachment: So then, the legal ufual Word being
Inditment, I hope your Lordfhups will not alter
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the Form for I hope you will keep that great
Maxim of your noble Anceftors, Nolumus Lages
Anglie mutare : And whether this be a Change of
the Law or no, I fubmit it to your Lordfhips.

A third thing isthis; Your Lordfhips do not
think fit that my Counfel hall plead to that Pomt,
whether Words do amount to an Overt-A& 5 for
hearing my Counfel to that likewife I do not pre-
tend : But I hope your Lordfhips will give me
leave to fay this, I never heard that Words did
amount to an Overt-A& ; if your Lordfhips judge
otherwifle, I fubmits but till then, I hope it fhall
not conclude me.

There are fome other Paoints which I did offer
to your Lordfhips, and I humbly befeech you to
know, whether my Counfel fhall be heard to
them. °Tis true, one of them, which was, whe-
ther two Witneffes in feveral Places did amount
to a legal Teftimony or no, your Lordfhips did
not declare one way or another: If you fay you
acquiefce in the Opinion of the Judges, [ muft
{fubmit; but till Judgment s given, I befeech your
Lordfhips to give me leave to tell you my weak
Thoughts about it. I did not hear what the Judges
fard all of them, but as I apprehend, they were all
of one Opinion: *Tis true, one of them that fpoke
laft, I thinkit was Judge Athins, did fay it did a-
mount to a legal Teftimony, becaufe elfe thofe
Juries that have found fome guilty upon the fame
Jort of Evidence fhould be perjurd ; but if this
were not fo, then upon the fame Grounds, under
your Lordfhups Favour, thofe Juries thatacquit-
ted fome upen fuch Teftimony were perjur'd: But
I muft believe it to be otherwife till your Lordfhips
have declared it as your Opinion 3 for that Reafon
will not hold 5 for the fame Reafon will be for the
perjuring the one, as for the perjuring the other.
And the fame Juries, for the moft part, tried thofe
that were found guilty, and thofe that were ac-
quitred.

. I?. 1.8, Is this all your Lordthip will pleafe to
ay

L. Staff. No, my Lords, if you would give me
feave, I would trouble you a little farther ; if it
were an offence I would not fay a Word, My
Lords, T do concetve I am not concerned in the
general Plot of the Papilts; for I am not proved
to be fo, and whatfoever I may be in myfelf, as I
conceive, or whatfoever there is of Hearfay, I
hope your Lordfhips will not go upon that, but
upon what 1s proved Secundum allegata €5 probata,
and that Common Fame will condemn no Man;
if 1t do, then no Manis fafe; but I muft (ay, there
1s not one Word of Proof offer’d that I am a
Papiit.

[ hope, my Lords, I have cleard my felf to your
Lordftups, and made my Innocency appear, by
making appear the Perjury of the Witnefies, and
the Falfhood of thofe things they faid againft me.
Againft Dugdale T have proved it by two of his
own Witnefles; the one was E/4, the Woman that
fwore for him, That he took up a Glafs of Cyder
and wifh'd that it might be his Poifon if he knew
any thing of the Plot ; the other was #hitly, who
fays, he had givenmy Lord Afor’s Father warning
long ago what a Knave he was.  So ’tis clear. For
Dr. Oates 1 hope from his Contradi&ions agamnt
himfelf as well as Dugdale, who does contradict
himelt, at one time Augnf, at another time the
latter End of Auguff or the beginning of Septem-
ber: And T hope your Lordfhips will give no Cre-
dit to Ouates’s Teﬁimony; for he faid before your

Lordfhips
3
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ips he had declared all he knew, (tis true,
%?stfhﬂfen accufed, but not for having a Commif-
fion, as he now fwears) and afterwards he accus'd
the Queen 3 fo here is Oates againft Oates, and
Dﬂg%]g againft Dugdale : And for Turbervile, 1
have proved by his Affidavit, firft he {wears one
thing and then another; and the Truth of it 1s,
his Brother proved him falfein his laft Oath, that
it was (71,)and not (72.)

My Lords, *Tis not my Part to make any que-
(tion, nor do I, whether a Plot or no Plot; for I
am not concerned in it: If what 1 fhall fay now
be impertinent, I humbly beg your Lordfhips Par-
don. My Lords, I have been by the moft of my
Friends, atleaft every one that came to me, par-
ticularly by my Wife and Daughter that 1s near
me, perfoaded to tell all that I knew, and I do
here 1n the Prefence of God Almighty declare what
I kiow to be true.

L.H.§. What fays my Lord? Speak out.

L. S«ff. My Lords, I do believe fince the Re-
formation from the Church of Rome to (whatitis
now eftablith’d) the Church of Eigland, thofe of
that Religion have had feveral wicked and ill De-
fions and Plots: I do believe they had a Defign m
(_ilﬁt:n Elizabeth’s Time, Babbington’s Plot, (that
isa long time ago) how far it was to take away
the Queen’s Lite [ can’t tell, but a Plot it was:
And I do believe there was arother in her Time,
called Earlof Weftinoreland’s Plot, wherem there
was a Rebellion in the Norzh, for which fome fled
and fome were executed, that was a very 1l De-
fien: As for thofe Poifonings of her Saddle, and
the like, I take them to be but Stories,

In King  Faines’s Time, in the firft Year of his
Reign, there wasa wicked Plot compos’d by A&ors,
fome of one Religion, fome of another; there was
my Lord Grey, my Lord Csbbain, my Lord Brooke,
and other fuch, they were condemned all of them;
fome flcd, as Mearéban and Bainbam 3 thofe Lords
and Sir /Falter Raleigis were reprieved and kept
long m the Yower. But Sir Walter Raliigh was
afterwards upon that fame Judgment beheaded,
and the Lords died mn the Tower.

My Lords, Next to that was the execrable
Treafon that I {poke of at firft, the Gun-powder-
Treafon: And | proteft betore Almighty God, I
did from my Infancy deteft and abhor thofe Men
that were engaged in 1t; and I do think, and always
did think, the Wit of Man nor the Devil’s Malice
ca’t invent an Excufe for it.  For the Men con-
cern’d, they all acknowledg’d it, confefs'dit, and
begu’d pardon of the King, and God, andall good
Men for it that 1s all I fhall fay to that now.

My Lords, Since his Majefty’s happy Refto.
ration, Idoconceive, and I think I may fafcly fay
ity (for you all know it) he was gracious and good
to all Diffenters, particularly to them of the Ro-
ifb Church 5 they had Connivance and Indulgence
i their private Houfes ;5 and I declare to your
Loidfhips, I did then fay to fome that were too
open i their Worthip, that they did play foul in
taking more Liberty upon them than was fitting
for them to do, and that brought the Misfortune
upon me which I will not name.

My Lords, It was not long ago that your Lord-
fhipsat your own Bar did allow all the Diffenters
from the Church of England to give fome Reafons
to your Lordfhips why thofe Laws that were
agamft them thould be repeal’d, as well Proteftant
Diffienters as thofe of the Church of Rowe, and
why they thould have fome Kind of Toleration
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athong whom you did permit thofe of the Romifh
Religion to appear too, I forget their Names.
And | remember particularly one of the Sorts of
them, an Anabaptift I think, did urge for a Rea-
fon, that which is a great Truth, That they held
Rebellion to be the Sin of Witcherdft; I believe
1t 18 as bad as any Sin can be. ;

My Lords, That came to nothing at that times
but, my Lords, I believe that after that, all of all
Religions had Meetings among themfelves to en-
deavour to get that Toleration which they propo-
fed humbly te your Lordthips; there I will never
deny, my Lords, that my Opinion was, and is;
that this Kingdom tan never be happy till an At
of Parliament pafs to thi§ effect; it was my Opi-
nion then, and Idid endeavour it all I could, that
the Diffenting Proteftants might have a Compre-
henfion, and the other a Toleration: I acknow-
ledge it to be my Intention, and I think it was
no ill one; forif that be a true Copy of the Com-
mons Votes which 1s in Print, thereis fome fuch
thing defigning there as a Comprehenfion ; and
I was of opinion, that it were fufficient that fuch.
as were of the Church of .Rome might by A& of
Parliament ferve God in their own Houfes, and
privately in their own way, not in publick; and
that for it they fhould pay fomething to the King
out of therr Eftates, but truly not much ; that
they fhould be feverely punithed if they or any of
them did endeavour to perfuade any Subjedt to
thew opmion, or did come to Court, or enjoy
any Office whatfoever, though it were but that of
a Scavenger, but that they fhould pay their Pro-
portion to all chargeable Offices : That I profefs,
my Lords, was my Opinion, and I confefs to
your Lordfhips’tis fo ftill. I was in fome hopes
that 1t would have been done in that Seflions, be-
caufe I wasafraid it was unlikely to be done at any
time elfc. I confefs to your Lordfhips, I was
heartily and cordially againft the Teft, becaufe it
hinder’d thofe juft and honeft things that were for
the Good of the Kingdom.

My Lords, there was the firft or the fecond
Day brought into your Lordfhips Houfe, the Re-
cord of Mr. Coleinan’s Trial; and for the Letters
init, fdo, my Lords, declare to your Lordfhips;
I never read one of them before, butI have often
read them fince they have beenin Print; and when
I read them firit curioufly over, my Opinion was
and s, “T'hat Coleman’s endeavouring by Money out
of france, and keeping off the Parliament, to et
a Toleration, was that which he could not jultify
by Law; how far it was crimmal, that I do not
know; Iam not fo fkilled in the Law ; I think it
was not juftifiable, but he hath paid for it feverely
fince.

My Lords, Ido declare that ever fince had the
Honour to fet among your Lordfhips, which is now
40 Years, (for inthe Year 1640, I was by his Ma-
Jeity’s Favour cal’d up a Peer,) T have valued my
felf upon the Honour of fetting with you ; and I
do declare, when I have fat in this Houfe, when
your Lordfhips have defir’d the King, when it was
hot Weatherand unfeafonable, to put off the fitting
of the Parliament, I was never glad of it, bat for-
ry when they were prorogued but for a fhiort tinte.
This I profefsis true, and I hope Iam no Criminal
init; for I do value the Parliament’s fetting to be
the only Means to keep this Kingdom quiet.

My Lords, *Tis very true by Coleman’s Letters,
and what 1 have feen in Print fince, I do believe
there have been fome Confultations for a Tolera-
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tions and if T had known as much then as I have
fince [ have been in the Tower, 1 had perhaps
prevented many things: For, my Lords, [ hold
Eugleid to be a great and an happy Body; but itis
as other great Bodies are, it may be now, as you
know before it was, over-grown or ficky it was
then, and I pray God it be not now ; but I hold
nothing can cure it but that old Euglifb Phyfician,
the King, your Lordfhips, and the Commons in
Parliament aflembled. But if 1 had knownany
fuch Defign as Goleman’s Letters do hint, [ would
not have continued in Euglend.

My Lords, For that damnable Opinion of King-
killing, if I were of any Church whatfoever, and
found that to be it's Principle, I would leave it.
My Lords, this is as true as [ can {peak any thing
in the World; I beg your Lordfhips Pardon
for troubling youwith my Impertinencies, and
hope you pardon it to my Weaknefs. My Lords,
I do profefs before Almighty God, and before your
Lordfhips my Judges, [ know no one Tittle nor
Point of the Plot; and 1if Idid, [hold my felf
bound to declare it. For the Prefent I thall fay
little more, unlefs the Managers give me occafion ;
if they will reply, and make any Objections, I
defire I may anfwer them. I know the great Dif-
advantages I am under, when thefe Gentlemen,
who are great Scholars and learned Men, reply
upon me, who have thofe great Helps of Memory,
Yarts, and Underftanding i the Law, all which
I want. And therefore [ hope your Lordfhips
will not conclude mz upon what they or I have
fuid, but will be pleafed to debate the Matter
among your flves, and be as well my Counfel as
my Judges.

My Lords, When I offer’d to your Lordthips
Matter of Law, I did in no wile admit the Mat-
ter of [adtme——

L. . 8. My Lord, I cannot hear you,

I..82aff, My Lords, If your Lordfhips pleafe,
this Paper may be read.

L. 1.8, Deliver your Pﬂpt’.r in, my Lords can-
not hear.

L. Steff. 1 cannot deny to your Lordfhips, that
what happer’d to me on Safurday-Night, difturb’d
me very much. Every Day fince I came hither,
there hath been fuch fhouting aad hooting by a
Company of barbarous Rabble, asnever washeard
the like, I believe; but it was at a diftance moft
of the time, and fo it did not much concern me.
But Satnrdey-Night it was fo near and fo great,
that really 1t hath difturbed me ever fince ; 1t was
gteat to-day, but at a diftance; if it were not
thus, I thould not offer a Paper tobe read : I
{carce know what I do or fay, confidering the Cir-

cumftances {amn.

L. H.S. Take my Lord’s Paper, and read it.

Six Tto. Lee. My Lords, I defire you will pleafe
to confider whether this may not mtroduce a new
Cuftom by reading of this Paper. As to what my
Lord 1s pleafed to fay, Iam forry for the Occafion
that any Difturbance fhould arife to my Lord from
the Rabble, or any one elfe ; I hope tus Lordfhip
believes we cannot help, nor do we contribute to
that Difturbance. But we defire your Lordfhips
to confider, whether this Pradtice of having things
written down for the Clerk to read, may not m.
troduce a Cuftom, which may in time grow in-
convement for future Example, I fee no great
Danger in the particular Inftance before your
Lordfhips now, but it is dangerous in fuch Cafes
to doany thing that is new in this Cout.

I
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L. H. 8§, All the Matter 15, whetherit be read
by my Lord, who cannot be heurd, orread by the

Cletk,
Sir Tho. Lee, We only oppofe it out of fear of

making a Precedent, which may be of il Confe-
quence,

L.H.$. Read it, my Lord, and raife your Voice,
for it concerns you to {peak out.

L. Staff. (Reading out of his Paper.) My Lords,
When I offer’d Matter of Law to your Lordfhips,
on Saturday laft, 1 did in no wile admit the Matrer
of Faét to be true that was alledged againft me,
and {o I defire to be underftood. And I hope vour
Lordfhips will not lay the lefs Weight upon the
Teftimony of my Witnefles, becaufe they are not
{worn; for the Law does not {uffer them to be
{worn, which is no Fault of mume, nor ought not
to turn to my Prejudice.

I muft appeal to your Lordfhips Judgments m
point of Fact, how far the King’s Witnefles are
to be believed againft me, confidering the whole
Matter, and my Counter-Proof.

Next I fubmit to your Lordthips Judaments this
Point, That the Impeachment being founded upon
the Common Law, and the Statute of 25th
Edw. 111.and not uponthe Statuteof the 13th of this
King, two of the Witnefles, Dusdale and Tws-
bervile, doonly {wear treafonable Words {poken
by me, and not my Overt-Act; for they fear
only that I pronufed them Money and Rewards to
kill the King.  Now I humbly pray your Lord-
fhips Judgment, whether bare {peaking of Words
be an Overt-A&, and Treafon at the Common
Law, orupon that Statute ; and whether there be
more than Ipeaking of Wardsin a Confult, or
otherwife proved by Dugdalz and Turbervile, I ap-
peal to you. Then the other Witnefs, Oates, is but
a fingle Witnefs, who {peaks of the receiving of a
Commiffion. This is that [ offer to your Lordthips
now for your judgtments, and then I defire [ may
have your Opinion in other things.

L. . 5. Isthis all your Lordfhip hath to {ay?

L. Staff. For the prefent, my Lords. -

L. H.§. Youmuft fay all you have to fay now.

L. Staff. 1s it your Lordfhips Plealure to hear
Counfel to nothing at all ? I did likewife alledge
to your Lordfhips th’other day, That People that
fwear for Money are not competent credible Wit-
neffes ; how far that was proved, or I may prove
by my Counfel, T {ubmit to your Lordfhips.

L. H,§. Look you, my Lord, you have {o far
recetv’d already the Pleafure of the Houfe: You
have raifed f{everal Queftions of Law, Whether
every Overt- Adtrequires two Witnefles to prove it.
You have had the Opmion of the Judges, and there
's no more to be faid m it.  Astothat, Whether
Impeachments continue from Parliament to Parlia-
ment 3 and the other thing, Whether Proceedings
may be upon an Impeachment without an Indid-
ment; thefe are Matters of the Courfe and Con-
ftitutions of Parliaments, my Lords will confider
of them by themfelves, and will permit no Counfel
to argue them. For the other Point, That Words
are no Overt-Ad, that refts for their Opinion in
another Cafe, when it fhall comz, for they have
now no fuch Cafe before them.

L. §taff. Thumbly conceive there is.

L. H. §. Thereis a great Difference between
bare Words being an Overt-A&, and Perfuafion
by Promifes of Money and Rewards to kill the
King, whichis a very great Overt-A&,

L. Staff.
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L. Staff. Isit poffible to do an At by Words?
If it be fo, I never heard it before.

7. H. 8. Otherwife Men may promife Rewards
to twenty feveral Perfons to kill the King, and

then fay ’tis all but Words.
L. Staff. 1 fay it not, but [ humbly conceive the

Law fays 1t

L. H.S. What fay you, Gentlemen of the
[Houfe of Commons ?

L. Staff. My Lords, I have fomething to fay,
which I defire to fpeak firft: My Lords, I hope I
have cleared to your Lordfhips, that all the Wit-
nefles have fwore falfe againft me, and this I
have made out by Proofs: I fay not much to
that.——( My Lord was feavcbing for bis Papiis. )
Truly, my Lords, I am confounded with the
Noife and other Circumftances; but, my Lords, I
fhall, if your Lordfhips pleafe to give me leave,
humbly reprefent my Cafe to you, how I take it
to be in Matter of I'a@, (as to my own Condition
not any Thing, but) how Iam now before your
Lordfhips.

I was, my Lords, committed by my Lord Chief-
Juftice’s Warrant, on the 2othor 21t of Offoder,
(78.)  Friday, 25th of Ofsb:ir, 1 was brought to
vour Lordihips Bar ;3 1 was impeached ;5 1 do not
remember the Day, my Lords, the Begmining of
Deceinberr s i one Parliament Articles exhibited a-
oainft me ; in another Parliament 1 was brought
upon thefe Articles exhibited, and being calied
to your Lordfhips Bar, the Articles were read to
me, and I gave in my Anfwer; that was fome
Time in Mey (49,) and w the End of Mey, the 27th,
(if I miftake not, 1f I do, Idefire it may be recti-
fied by your Books) I, with the other Lords, were
brought to this Place m order to our Trial. We
ftaid fome Time there, and then were remanded by
your Order to the Zower, where I continued tif]
Novenber twelve Months after, without having
heard any Thing concerning 1t So that [ was firft
impeached m one Parliament, Articles brought
againft me and pleaded to m a fecond, and now
brought to my Trial ma third 5 and what your
Lordihips will fay upon this, I fubmit to you ;
and whether thefe be Proceedings according to
Law your Lordfhips will judge.

My Lords, I humbly concetve that Maziz Charta
fays, That Juftice fhall be denied nor delayed to
no Man; whether 1t hath not been delayed to me
et your Lordfhips judge. If you fay the Proroga-
tion of the Parliament is the Caufe of that Delay,
I hope your Lordfhips will give me leave to fay,
That from the 5th of December to the 30th, when
the firft Parlament was prorogued, or during the
seflion of the other Patliament, there was Time
enough {ure wherein [ might have been brought to
my Tral; and if thefe Proceedings be lawful and
juft, there is no Man living, but may be kept off
from Time to Time, till fome Accidents happen that
their Ends may be gained. 1leave it to your Judg-
ment, whether it may be only my Cafe now, or of
fome of your Lordfhips in future Ages, to be ac-
cufed of Things that you never heard of before,
angi not brought to juftify yourfelves, but kept
Prifon.

My Lords, There is a Statute, I have forpot
whereit is, (but fuch a one I have read) that tho’
the King by his Great Seal, or little Seal, com-
mand that Juftice fhould be delayed or denied, yet
however the Judges fhall not obey it, but proceed.
S0 I hope there is no Pretence of Delay on my
Part, and the Benefit of that Statute fhall not be de-
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nied me. And that Statute of the Great Charter,
which coft fo many of your Anceftors their Lives
to maintain, I hope you will never go from. Now
your Lordfhips noble Anceftors, amongft other
Things, took great Care that Juftice fhould be de-
nied or delayed to none ; and this I defire you to
take into Confideration.

I am in your Lordfhips Judgment either to be
acquitted or condemned. I hope your Lordfhips
will, and I know you will, lay your Hands upon
your Hearts, confult your Confciences and your
Honours; and then you will do what is juft and
equitable, I doubt not,

My Loras, Mr. Oates {aid 1 came by the Name
of Mr. Howard of Effinghen, but that 1 did to my
Letters fign Stafferd; {urely, my Lords, if I was
athamed to own my Perfon, [ fhould have been as
much athamed to have owned my Name. He fays,
he faw me take a2 Commiflion, and whetker that
be an Overt-Act, your Lordfhips are to determine,
Upon the whole Matter, I couceive, there is no-
thing proved againft me but Words, nor pre-
tended to, but only by Oafcs. And whether you
will credit a Man that {o diffombies with God, as
I have told you, I appeal to your Lordfhips, and
beg you to confider of it.

That thefe Witnefles have fworn for Money,
if you fend to the Fxchequer-Oftice, and fee what
Money they have received, you will find by the
areat Sums that tis fo; and then I hope you will
not allow them to be heard, nor credit any tha
fwear for Gain. I had a Suit in 777 ffiinfler- Halkt,
that had hke to have gone expreflly againft me,
only becaufe one of my Witnefles was to gain § /.
if the Suit went for me. But pray confider how
much thefc Men have had, And for the Point,
that there are not two Witne{fes, I befeech your
Lordfhips give me leave to put you in Mind,
That not many Years ago, you paffed an A& a-
ganft Frauds and Perjuries, wherein you were fo
careful to preferve Mens Eftates, that you required
three Witnefles to prove a Will of Goods or
Lands above 100/, and will you allow hut one
Witnefs to take away a Man's Lifz for Words ?
Though your Lordfhips will never commit Trea-
fon, yet no Man can preferve himfelr from the
Misfortune that happens to me, of bemng falily
accufed.

"Ihs true, my Lords, the Maznagers have given
an Anfwer to the Bufinefs of the Money, by fay-
ing, The King may give as Iiberally as he pleafes
but to give fo great Sums, whereby Men poor be-
fore, are now become rich, I think will be an Ob-

jection againdt thewr Credit,

My Lords, I have fud what I do think conve-
vient, though I think much more might be f{aid by
an abler Man to your Lordthips, for the clearing
of himfelf. I hope I have done it, nay, Iam
confident I have; and this I have done for the
Memory of that Great and Blefled King, who firit
made me a Peer, thatit may not be {aid he did me
the Honour forty Years ago to call me up to this
Dignity, and I fhould fiy i the Face of his Son
in {o horrible a Manner as thefe Men would make
me. [ dooweit to the Honour of my Father and
Mother, who, I thik I may fafely fay, were
both honourable and worthy Perfons: My Father
was a learned Man, and a wile Man, as ] may ap-
peal to fome of your Lordfhips who knew him
well; 1 fay, I owe it to their Memory, and to the
Honour of the Family from whence I {prang, which
all the World knows whEt itis.  And I fhould be
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an infamous Man to difhonour them {o much, as to
bear their Name, and commit Treafon. My Lords,
I owe it to my Wife, who hath been a very kind
Wife to me as ever Man had: She is Heirefs at
Law to the great Eftate of that great and untor-
tunate Man Stefferd, Duke of Buckinghan, who
was ctt off in the Reion of King Hewiy the V IIIfh,
and all his Eftate, 1if 1t were not'for that Attam-
der, would have come to her. '

I may be impertinent in tellmg your Lord{nips
what it wasy but I do not over iay i1t, when I
reckon it would have been at this Day 20,cco /.
a Year, forit was 17,000 /. a Year in thofe Days
Penny-Rent, befides other Emoluments. '1:1153 15
an e}:'tmvagﬁut Thing to fi.'iy._, but ’tis t: e fome-
thing thereof does remain to her, which 1 now
enjoy. 1 owe it to all my Children, efpecially to
my eldeft Son, who is a young Man, and I may
fay, of far better Parts and Hopes than his Facher,
and whom, I hope, will {ferve his Country. I owe
it to all my Friends and Relations, for I would
not have it faid after my Death, my Wife wos the
Widow of a Trattor. I owe it to all thefe, but
shove ;1]],_,‘ ] owe it to God A]H]ight}’ 3 .thﬂt when
I come to be judged by Him, I may ave a good
Account of what he hath entrufted me with, that
I may not appear as an wfamous Man who knows
he hath a Body, butnot his own, and yet fhould
throw it and his Soul away together. And if
[ fhould have committed this execrable Treafon,
I fhould have been guilty of my own Murder :
Firft, Inthe committing a Crime worthy of Death;
and then in not confefling, to fave my Life. I held
Murder an extraordinary Crime, the worft next to
Treafon: And I know, if I thould not prevent my
Death by confeffing ali I knew, I thould have been
gulty of Self-Murder, l;he worlt of Murders, 1
know your Lordthips will lay to Heart, what an
execrable Thing Murder 1s, and the Blood of Tnno-
cents; and I hope there 1s none of the Houfe of
Commons, but after this Evidence will clear nie.
Tam fure none of them would have me punifhed for
that ] am not gulty of. I do not blame thefe
Gentlemen of the Houfe of Commons for profe-
cuting, nor the firft for impeaching 5 for they had
without al] doubt, Reafons great enough for it upon
what Evidence they had before them, before they
knew what the Witnefles were, 1 know your
Lordfhips will not in the leaft Point vary from
Juftice, or the Law of the Land, and I defire
you to lay the whole Matter to your Hearts; I
have not the leaft Sufpicion of the Partiality of
any Man m the Houfe; nay, I profefs, if I hadan
Enemy, and he were not here, I would bes of you
that he might come. I have cleared myfelf before
your Lordthips, and I hope I fhall not be run
down by the wicked Rabble 3 which, where it will
end, God knows. It began in the late Times a-
pamft my Lord of Stefferd, and {o continued til]
it ended in that moft exccrable Fa&, one of them,
that ever was done. A wicked Beginning it was,
and it had a wicked Iind.  For fince our Saviour’s
Death and Murder by the Fews, never was {o exe-
crable a Murderin the World ; and whoever had
an Hand in 1it, without an extraordinary Repen-
tance, can have no Thoughts of Salvation. I never
could ferve the King, ’tis true, but in my Defires ;
and I never deferted him in Thought, Word, or
Deed, to my Knowledge, in my Life; much lefs
did T ever contrive or confent to his Death, I
do in the Prefence of God, Angels, your Lord-
fhups, and all Men, declare, I do know no more
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of the Plot, orany fuch Thing, than any one here
does. ‘That thole of the Remifh Religion had
Meetings, I believe, to obtain thofe Ends that I
fpake of before: Colmen went too far; how far
he was crimnnal 1 i, T can’t tell, Meetings, T
fay, there were, but Iwas never at one of them,
nor do I krow what was done there. I do leave
1t to your Lordfhips to do Juftice, as I know you
will, and with all Submiflion I sefien myfelf up
to you,

L. H.§. Haveyou done, my Lord ?

L. Szjf. 1t your Lordthips will not allow ma
Counfel to aigue thofe Points, 1 have done.

L. H. §. What fay you, G.ntlemen of the
Houfe of Commons?

Mr. Serj. Mayiard. My Lords, Something that
my Lord hath fpoken hath been refolved againft
himy, that is, about two Witneflis to each Overt-
Act; fome Things are not to be difputed about the
Law and Courfe of Parliaments ; fome Things
were not to be fid now, becaufe he had faid them
before. My Lords, we had concluded our Evi-
cence, and he s pleafed to take un the Time with
epeating what was faid before.

kor the other Matters that my Lord is pleafed
to difcourfe of, all he fays is but his Obligations,
and how unreafonable it were for him to do it 3
the Qucftion is, Whether he hath done it or no?
It he hath, his Obligations are an Agoravation of
hisCrime, not an Excufe. His Relations, his Fa-
muly, and other Things are nothing bzfore your
Lordfhips now i Point of Judgment, nor is there

any Thing new faid to Day, that was not faid be-
fore.

St 1771l Fones. My Lords, I thould not add one
Word farther, were it not that this noble }ord
15 pleafed upon his Memory, or rather without, to
fay fomcthing of me; and that was, That {peaking
ot the Continuance of Proceedings, I fhould fuy,
If your Lopdfbips had i Precedent, I love you szsutd
in2ke one. My Lords, 1do appeal to your lord-
{hips Memory, whether I faid any Thing like it; I
utterly deny it, nor was there any Occation for it
Lor there was no need of urging Precedents, when
your Lordfhips, upon a Conference with the Com-
mons, did declare it to be the Law of Proceedings
in Parhament, and did then fortify it with many
Arguments. | know, my Lord’s Memory is not
very good ; I'm {ure in this he is very much mil
taken,

My Lord hath been pieafed to complain he hath
received much Difturbance, and that the Noife
and Shouts have been fo great, that they have oc-
cafioned fome Diftradtion in him. My Lords, I
am {ure his Lordfhip cannot mean us ; for I ap-
peal to your Lordfhups, and all that have heard
this Trial, whether he hath received the leaft
Difturbance or Interruption from us, or whether
we have not treated him with that Refpect that
becomes his Dignity, and the Difcretion that ought
to be m the Managers of the Houfe of Commons.
but Imult needsfay, that his Lordthip hath receivd
Diftraction from thofe Friends or Counfe] of his
that put thofe many Papers into his Fland ; for
he hath read one after another that do contain the
fame Matter over and over again. Thele, I con-
tefs, were fufficient to diftradt him, or any other
that fhould make ufe of them. His Lordthip hath
been pleafed to go off from the Matter of Law, to
the Matter of Fa&; and backward and forward,
fo that it is impoffible to follow him: And 2s to
the Matter of Fa&, we fhall decline to follow hiitp;
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for tho' we hm;e not given his Lordfhip any Di- '

furbance, yet we fubmit to your Judgment, whe-
ther it be regular, or according to the courle of

M. Speaker,
The Lords have commanded us to acquaint this

Proceedings, when his Lordfhip hath {fumm’d up
his Evidence, and we that are the Profccutors
have concluded ours, he fhould begin that Work
again 3 which, if it fhould be admitted, we were to
reply, and he mght rejoin upon us, and {o there
would be no end of Proceedings.

And, my Lords, I hope, tho’ this Lord hath
had the Favour to do it, yet it fhall not for the
future be brought into Example, for it will make
Trials endlefs,

My Lords, Ifor the Matter of Law, there is no-
thing that deferves an Anfwer; for tho’ the Law
does admit the Prifoner Counfel m Matters of
Law, yet it muft be in things doubtfuly and if
there be any thing of that in our Cafe, I fubmut
it to your Lord{hips. Iam fure, I have heard no-
thing new but what hath been over-ruled already,
unlefs it he a Matter of Law which rifes upon the
Matter of Fact, and that not proved, to wit, the
Corruption of Witnefles, The laft Day, all was
faid by his Lordthip he could fay, and all faid by
us that we thought fit to fay ; and now to begin
the fame Matter agamn, I think ought not to be
admitted, We fhall not follow his Lordfhip in
that way of Proceedings, and hope it fhall never
fall into Example,

Sw F. Wi, My Lords, I have only one Word
to fay to your Lordfhips, and that is in relation to
the Proceedings of the Commons in this Caufe ;
for 1f the Caufe had not been of an extraordinary
Nature, we fhould have ftood upon it, that the
Prifoner ought not, after the Profecutors had con-
cluded, to have taken a liberty of reading and re-
peating what he had faid over and over again.
We know, my Lords, there are a fort of Men in
the World, who are willing to lay hold of any
Pretences to cavil at our Proceedings 3 and there-
fore we have let my Lord take all this liberty, that
fo his Party might have no colour of Complaint.
His Lordfhip was pleafed to fay the laft Day, that
he had not a Witnefs more to produce, nor a
Reafon to give, as I underftood him 5 and there-
fore he muft own that we have been very tender
to him in all our Proceedings. One thing my
Lord mfinuates to Day, which I cannot forbear
taking notice of as if we had delayed him : which
1s without caufe ; we had ufed all Diligence in pre-
paring ourfelves, and were {foon ready when the
King was pleafed to let the Parliament fit, and
thercfore it can be no Imputation onus : and truly,
if my Lord confiders the Weight of the Evidence,
[ fear he will think his Trial comes {oon enough
1now.

L. §taff. My Lords, I defire to be rightly un-
der{tood n one thing, and ’tis only this 3 Idid not
fay the Houfe of Commons fhouted at me, but
the Rabble.

L. H.§. Is 1t your Lordfhips Pleafure to ad-
journ ?

Lords. Ay, Ay,

L. d. §. Then this Houfe is adjourned to the
Parhament-Chamber.

[Then the Lords <vithdrew in their former Ordcr,

and the Committee of Commons went back to
therr Houfe.]

Mt. Speaker refum’d the Chair, and a Meflage
was fent from the Lords by Sir Timothy Baldwyn
and Sie Sasmmel Clarks,

Vou. III.

Houfe, that they haveappointed i/lzam Vifcount
Stafford to be brought to the Bar m Aeftminfer-
Hell to-morrow Morningat T of the Clock, to
recetve Judgment,

[T0e Coinoins adjotirned to eight of the Cleek the
next Moining. |

The SEvenTH Davy.
Tuefday, December the 7th, 1680.

Bout the Hour of Eleven, the Lords adjour-

ned mto Weflminfter-Hall, going thither in

their former Order into the Court there erefted ;

and Mr. Speaker having left the Chair, the Com-
mittee of Commons were feated as before.

The Lords being fat, Proclamation was made
for Silence; and the Lord High-Steward being
feated on the Woolpack, with Garzer Prin-ipal
King of Arms, the Uther of the Black-Rod, nine
Maces attending him, with all the reft of the So-
lemnity, as was at firlk expreffed, took the Votes
of the Peers upon the Evidence, beginning at the
Puifne Baron, and fo upwards, in this order; the
Lord Stafford being, (as the Law requires) abfent.

L. H. §. My Lords, [ am an humble Swuitor
to your Lordfhips, That you will give me leave
to collect your Votes as I fit, for I am not able to
ftand, (Which being granted, the Lord High-Ste-
ward proceeded.

L. H. §. My Lord Butler of I7efton, Is Williain
Lord Vicount Stafford Guilty of the Treafon
whereof he ftands impeached, or Not Guilty

Lord Butler. Not Guilty upon my Honour.

(The fame Queftion was put to the reft, whofe
Names and Votes follsw,

Lord Arundel of Trerice.  Not Guilty upon my
Honour.

Lord Crewe. Guilty upon my Honour.

Lord Gorirzvallis. Guilty upon my Honour.

Lord Holles. Not Guilty upon my Honour.

Lord /Feoton. Not Guilty upon my Honour.

Lord Rockingbam. Guilty upon my Honour,

Lord Lucas. Not Guilty upon my Honour.

Lord Afley. Guilty upon my Honout.

Lord 777erd. Not Guilty upon my Honour.

Lord Byron. Not Guilty upon my Honour.

Lord Hatton. Not Guilty upon my Honour,

Lord Leigh. Guilty upon my Honour.

Lord Herbert of Cherbury, Guilty upon my Ho-

nout.
Lord Howard of Eferick, Guilty upon my Ho-
nour.

Iord Mayrard. Guity upon my Honour.

Lord Loveloce. Guilty upon my Honour.

Lord Deinconrt, Not Guilty upon my Honour.
Lord Greyof //erk. Gulty upon my Honour.
Lord Brook. Guilty upon my Honour.

Lord Noriis. Not Gulty upon my kHonour.
Lord Chandois. Guilty upon my Honour.
Lord Northand Grey, Guilty upon my Honour,
Lord Pagett. Guilty upon my Honour.

Lord #barton. Guilty upon my Honour.

Lord Zure. Guilty upon my Honour.

Lord Crenreell, Guilty upon my Honour,

Lord #indfor, Not Guilty upon my Honour.
ILea Lord
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an infamous Man to difhonour them {fo much, as to
bear their Name, and commit Treafon. My Lords,
I owe it to my Wife, who hath been a very kind
Wife to me as ever Man had: She 1s Heircfs at
Law to the great Eftate of that great and unfor-
tunate Man Stafford, Duke of Buckinghaiz, who
was cut off in the Reign of King Hewry the V IIIr_ch,
and all his Eftate, 1f 1t were not for that Attain-
der, would have come to her. _

I may be impertiment in telling your Lord{ips
what it was; but I do not over fayit, whenl
reckon 1t would have been at this Day 20,cco /.
a Year, forit was 17,000/, a Year m thofe Days
Penny-Rent, befides other Emoluments.  "Thisis
an extravagant Thing to fay, but *ts tive; fome-
thing theieof does remain to her, wlgeh_l nOwW
enjoy. I owe it to all my Children, efpecially to
my eldeft Son, who 1sa young Man, m}d I may
fay, of far better Parts and Ho}?es than his Futher,
and whom, I hope, will ferve his Country. T owe
it to all my Friends and Relations, for I would
not have it faid after my Death, my Wife was the
Widow of a Traitor. 1 owe 1t to all thefe, but
above all, I owe it to God Almighty; _thﬂt when
I come to be judged by Him, I may give a good
Account of what he hath entrufted me with, that
I may not appear as an mfamous Man who knows
he hath a Body, butnot his own, and yet fhould
throw it and his Soul away together. And if
I fhould have commutted this execrable Treafon,
I fhould have been guilty of my own Murder :
Firft, Inthe committing a Ciime worthy of Death;
and then in not confefling, to fave my Life. I held
Murder an extraordinary Crime, the worft next to
Treafon: And I know, if I thould not prevent my
Death by confefling all T knew, 1 thould have been
auity of Self-Murder, t.he worlt of Murders. 1]
know your Lordfhips will lay to Heart, what an
cxecrable Thing Murder 1s, and the Blood of Tnno-
cents; and I hope there 1s none of the Houfe of
Commons, but after this Evidence will clear nie.
Tam fure none of them would have me punifhed for
that [ am not guilty of. I do not blame thefz
Gentlemen of the Houfe of Commons for profe-
cuting, nor the fieft for impeaching 3 for they had
without all doubt, Reafons great enough for it upon
what Evidence they had before them, before they
knew what the Witnefles were. I know your
Lordfhips will not in the leaft Point vary from
Juftice, or the Law of the Land, and I defire
you to lay the whole Matter to your Hearts; I
have not the leaft Sufpicion of the Partiality of
any Man m the Houfe; nay, I profefs, if T had an
Ynemy, and he were not here, 1 would beg of you
that he might come. I have cleared myfelf before
your Lordfhips, and 1 hope I fhall not be run
down by the wicked Rabble ; which, where it will
end, God knows, It began in the late Times a-
gamit my Lord of Strefford, and {o continued till
1t ended in that moft execrable Fact, enc of them,
that ever was done. A wicked Beoining it was,
and it had a wicked End. For fince our Saviour’s
Death and Murder by the Fesvs, never was (o exe-
crable a Murderin the World 3 and whoever had
an Hand in it, without an extraordinary Repen-
tance, can have no Thoughts of Salvation, I never
could ferve the King, tis true, but in my Defires ;
and [ never deferted him in Thought, Word, or
Deed, to my Knowledge, in my Lafe; much lefs
did T ever contrive or confent to his Death. 1
do m the Prefence of God, Angels, your Lord-
fhips, aid all Men, declare, I do know no more
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of the Plot, orany fuch Thing, than any one here
does. “That thofe of the Remifh Religion had
Meetings, I believe, to obtain thole Ends that |
fpake of before: Colamen went too far s how far
he was criminal in 1t, T can’t tell. Meetings, I
fay, there were, butIwas never at one of them,
nor do 1 krow what was done there. I do leave
1t to your Lordfhips to do Juftice, as I know you
will, and wich all Submiflion I 1cfign myfelf up
to you.

L. H. 8. Have you done, my Lord ?

L. Szf. 1t your Lordfhips will not allow me
Counfel to avgue thofe Points, 1 have done.

L. I §. What fay you, G.ntkemen of the
Houfe of Commors ?

Mr. Ser). Mayuard. My Lords, Something that
my Lord hath fpoken hath been refolved againft
him, that 1s, about two Witneflis to each Overt.
Act; {ome Things are not to be difputed about the
Law and Courfe of Parliaments; fome Things
were not to be fid now, becaufe he had faid them
before. My Lords, we had concluded our Evi-
cence, and he is pleafed to take up the Time with
repeating what was faid before.

LFor the other Matters that my Lord is pleafed
to difcourfe of, all he fays is but his Obligations,
and how unreafonable it were for him to do it s
the Queftion 1s, Whether he hath done it or no?
If he hath, his Obligations are an Aggravation of
his Crime, not an Excufe. His Relations, his Fa-
mily, and other Things are nothing bzfore your
Lordfhips now m Point of Judgment, nor is there
any ‘Thing new faid to Day, that was not faid be-
fore,

i /7l Fones. My Lords, T fhould not add one
Word farther, were it not that this noble Lord
is pleafed upon his Memory, or rather without, to
fay fomething of me; and that was, That fpeaking
of the Contmuance of Proceedings, I fhould fay,
If your Lordfbips bad io Precedent, T love vou o
make one. My Lords, 1do appeal to your 1_o:d-
fhips Memory, whether I faid any Thing like it; I
utterly deny it, nor was there any Occafion for it.
IFor there was no need of urging Precedents, when
your Lordfhips, upon a Conference with the Com-
mons, did declare 1t to be the Law of Proceedings
i Parkament, and did then fortify it with many
Arguments. 1 know, my Lord’s Memory is not
very good 3 Pm fure in this he is very much mifs
taken,

My Lord hath been pleafed to complain he hath
recesved much Difturbance, and that the Noife
and Shouts have been fo great, that they have oc-
cafioned fome Diftraction in him. My Lords, I
am fure his Lordfhip cannot mean us’; for I ap-
peal to your Lordfhips, and all that have heard
this Trial, whether he hath received the leafk
Difturbance or Interruption from us, or whether
we have not treated him with that Refped that
becomes his Dignity, and the Diferetion that ought
to be m the Managers of the Houfe of Commons.
but Imuft needsfay, that his Lordfhip hath receivd
Difiraction from thofe Friends or Counfel of his
that put thofe many Papers into his Hand 3 for
he hath read one after another that do contain the
fame Matter over and over again. Thefe, I con-
fefs, were fufiicient to diftradt him, or any other
that fhould make ufe of them. His Lordthip hath
been pleafed to go off from the Matter of Law, to
the Matter of Faf; and backward and forward,
fo that it 1s impoflible to follow him: And as to
the Matter of Fa&, we fhall decline to follow hims
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for tho’ we have not given his Lordlhiia any Di- |

fturbance, yet we fubmit to your Judgment, whe-
ther it be regular, or according to the courfe of  "The Lords have commanded us to acquaint this

Proceedings, when his Lordfhip hath fumm’d up Houle, that they haveappointed #//iam Vilcount
his Evidence, and we that are the Profecutors Stafford to be brought to the Bar in /Fefiminfier-
have concluded ours, he thould begin that Work e/ to-morrow Morningat Ton of the Clock, to

Mr. Speaker,

again 3 which, if it fhoulgl be admitted, we were to
reply, and he might rejoin upon us, and fo there
would be no end of Proceedings.

And, my Lords, I hope, tho’this Lord hath
had the Favour to do 1it, yet it thall not for the
future be brought into Example, for it will make
Trials endlefs.

My Lords, For the Matter of Law, there is no-
thing that deferves an Anfwer; for tho’ the Law
does admit the Prifoner Counfel in Matters of
Law, yet it muft be in things doubtfuls and if
there be any thing of that in our Cafe, I fubmit
it to your Lordfhips. Iam {ure, I have heard no-
thing new but what hath been over-ruled already,
unlefs it be a Matter of Law which rifes upon the
Matter of Fa&, and that not proved, to wit, the
Corraption of Witnefles, The laft Day, all was
{aid by his Lordfhip he could fay, and all faid by
us that we thought fit to fay 3 and now to begin
the fame Matter again, I think ought not to be
admitted. We fhall not follow his Lordfhip in
that way of Proceedings, and hope it fhall never
fall into Example,

Sw . /Wi, My Lords, 1 have only one Word
to fay to your Lordthips, and that is in relation to
the Proceedings of the Commons in this Caufe ;
tor if the Caufe had not been of an extraordinary
Nature, we fhould have ftood upon it, that the
Prifoner ought not, after the Profecutors had con-
cluded, to have taken a liberty of reading and re-
peating what he had faid over and over agam.
We know, my Lords, there are a fort of Men in
the World, who are willing to lay hold of any
Pretences to cavil at our Proceedings 3 and there-
fore we have let my Lord take all this liberty, that
fo hus Party might have no colour of Complaint,
His Lordfhip was pleafed to fay the laft Day, that
he had not a Witnefs more to produce, nor a
Reafon to give, as I underftood him 3 and there-
fore he muft own that we have been very tender
to him in all our Proceedings. One thing my
Lord infinuates to Day, which I cannot forbear
taking notice of as if we had delayed him : which
1s without caufe ; we had ufed all Diligence in pre-
paing ourlelves, and were {oon ready when the
King was pleafed to let the Parliament fit, and
therefore it can be no Imputation onus : and truly,
if my Lord confiders the Weight of the Evidence,
[ fear he will think Iis Trial comes {oon enough
now.

L. Staff. My Lords, I defire to be rightly un-
derftood 1n one thing, and ’tis only this 3 I did not
fay the Houfe of Commons fhouted at me, but
the Rabble.

L. H. S, Is 1t your Lordfhips Pleafure to ad-
journ ?

Loids. Ay, Ay.

L. H. §. Then this Houfe is adjourned to the
Parhament-Chamber.

[Then the Lords <withdrew in their former Qrder,

and the Committee of Commons went back lo

their Houfe,]

Mr. Speaker refum’d the Chair, and a Meflage
was fent from the Lords by Sir Timothy Baldwyir
and Sir Sainuel Clarke.

Yor. I,

receive Judgment.

[The Cominons adjonried to eight of the Cleek the
nest Movaung. |

The SEveEnTH Dav.
Tuefday, December the ;th, 1680,

ABout the Four of Eleven, the Lords adjour-
ned ito Weflminfler-Hall, going thither in
their former Order into the Court there erefted ;
and Mr. Speaker having left the Chair, the Com-
mittee of Commons were feated as before,

The Lords being fat, Proclamation was made
for Silence; and the Lord High-Steward being
feated on the Woolpack, with Garter Principal
King of Arms, the Ufher of the Black-Rod, nine
Maces attending him, with all the reft of the So-
lemmty, as was at firft exprefled, took the Votes
of the Peers upon the Evidence, beginning at the
Puifne Baron, and fo upwards, in this order; the
Lord Stafford being, (as the Law requires) abfent.

L. H §. My Lords, I am an humble Suitor
to your Lordfhips, That you will give me leave
to collet your Votes as I fit, for I am not able to
ftand, (WWbich being gronted, the Lord High-Ste-
ward proceeded,

L. H.§. My Lord Butler of IWefton, Is Williass
Lord Vifcount Stafford Guilty of the Treafon
whereof he ftands impeached, or Not Guilty 2

Lord Butler. Not Guilty upon my Honour.

(The fame Queffion was put to the reft, whofe
Names and Votes follpw,

Lord Arundel of Trerice.  Not Guilty upon my
Honour.

Lord Crew. Guilty upon my Honour.

Lord Cornzeallis. Guilty upon my Honour.

Lord Holles. Nat Guilty upon my Honour.

Lord /¥s0tan. Mot Guilty upon my Honour.

Lord Rackingham. Guilty upon my Honour.

Lord Lucas. Not Guilty upon my Honour.

Lord Aftlzy. Guilty upon my Honout.

Lord Werd, Not Guilty upon my Houour.

Lord Brron, Not Guilty upon my Honour.

Lovd Hetton. Not Guilty upon my Honour.

Lord Leigh, Guilty upon my Honour.

Lord Herdert of Cherbury, Guilty upon my Ho-

nout.
Lord Howard of Lferick, Guilty upon my Ho-
nour,

Lord Meyiard., Guilty upon my Honour.
Lord Loveloce, Guilty upon my Honour.

Lord Deinconrt, Not Guilty upon my Honour.
Lord Greyof Werk. Guilty upon my Honour.
Lord Brosk. Guilty upon my Honour,

Lord Newiis. Not Guilty upon my Honour.
Lord Chandsis. Guilty upon my Honour.

Lord Neithand Grey. Guilty upon my Honour.,
Lord Pageiz. Guilty upon my Honour.

Lord #barton. Guilty upon my Honour.

Lord Eure, Guilty upon my Honour,

Lord Crannwell. Guilty upon my Honour,

Lord W#indfor, Not Guilty upon my Honour.
Fez2 Lord
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Lord Conyers.  Guilty upon my Honour,
Lord Feirers.  Not Guilty upon my Honour.

Tord Morley. Not Guilty upon my Honour,

Lord Moehrey. Not Guilty upon my Honour.,

Lord Vifc. Newport. Guilty upon my Henour,

Lord Vife. Farleonberge. Guilty upon my Ho-
nour.

Farl of Conwway. Guilty upon my Honour.

Farl of Berkeley. Not Guilty upon my Honour.

Farl of Macclesfield.  Guilty upon my IHonour,

Earl of Hallifax. Not Guilty upon my Honour.

Earl of Fewcifbas. Not Guilty upon my Honour.

Earl of Szffex. Guiilty upon my lHonour.

Earl of Grilford. Guilty upon my Honour.

Barl of Shaftefbury. Guilty upon my Honout,

Earl of Burlington. Guilty upon my Honour,

Barl of Ailefbury. Not Guilty upon my Honour.

Earl of Creven. Not Guilty upon my Honour.

Earl of Corliffe. Guilty upon my Honous.

Earl of Beth. Not Guilty upon my onour.

Earl of Effex. Guilty upon my Honour.

Earl of Clarendon, Not Guilty upon my IHonour.
Earl of §¢. Albans, Not Guilty upon my Honour.
Earl of Scarfidale. Guilty upon my Honour.
Earl of Sunderiend. Guilty upon my Honour,
Barl of Tharet. Not Guilty upon my Honour,
Farl of Cheflerfieid. Not Guilty upon my IHo-

nour.

Larl of Cernarvos, Not Guiltyupon my Honour.

Earl of IWinchelfea. Guilty upon my Honour.

Farl of Staiford. Guilty upon my Hosour.

Farl of Peterborongh, Not Guilty upon my Ho-

nour.

Earl of Rivers. Gulty upon my Honour.

Farl of Mulpreve. Guilty upon my Honour.

- Farl of Beikfbire. Guilty upon my Honour.
Earl of Manchefter. Guilty upon my Honour.
Earl of IWeflinorelond. Guilty upon my Honour.
Earl of Clare. Guilty upon my Honour,

Earl of Briftol. Guilty upon my Honour,

“arl of Doirbigh. Not Guilty upon my Honour.
Earl of Newthainpton. Guilty upon my Lonour.
Farl of Leicefler. Guilty upon my HHonour,
Barl of Biidgwercr. Guilty upon my Honour.
Farl of Salifbury. Guilty upon my Honour,

Barl of Suffolk. Guilty upon my Honour,

Earl of Bedfsrd. Guilty upon my Honour.

Yarl of Hentingdon. Guilty upon my Honour.

Earl of Rutlend. Not Guity upon my Honour.

Earlof Acirt. Guilty upon my Honour,

faarl of Oxferd. Guilty upon my Honour,

Lord Chainberlain Not Guilty upon my Honour.
Marqus of 77erecffer. Not Guilty upon my

Honour.

Duke of Acwealle. Not Guilty upon my Ho-

noulr.

Duke of Monmeuth. Gulty upon my Honour,
Duke of Alcinerle. Gulty upon my Honour,
Duke of  Buckiighain, Guilty upon my Hounour.
Lord Privy-Seal, Guilty upon my Honour,
Lord Pifident. Guilty upon my Honour.,

Lord Higi-Stcverd. Guilty upon my Honour,
Prince Ruperiy, Duke of Cuaderland, Guilty up-

on my I-fonour.

1..H. §. My Lords, Upon telling your Votes, 1
ind there are Thirty-one of my Lords that think
the Piifoner Not Guilty, and Infty-five that have
found him Guilty,  Serjeant, Make Proclamation
for the Licutenant of the Jower to bring his Pri-
foner to the Bar.

LW bich was deney and bis Lordflip came 1o
the - Bai ]
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L. H.§. My Lord Stafford, I have but heavy
Tidings tor you ; your Lordfhip hath been im-
peached of High-Treafon, you have pleaded Not
Guilty ; my Lords have heard vour Defence, and,
have confider’d of the Evidence, and their I.ord-
thips do find you Guilty of the Treafon whereof
you are impeached.

L. Stefford. God’s Holy Name be praifed, my
Lords, for it

L. . §. What can your Lordfhip fav for vous-
felf, why Judgment of Death fhouid not be given
unon you according to the Law ?

L. §tafford. My Lords, I have but very little
to fay ;5 Iconfefs, I am furpriz’d «t it, for I did
not expectit 3 but God’s Will be done, and vour
Lordfnips, I will not murmur at it: Ged forgive
thofe that have fworn fallly againft me. My Loxd,
I conceive I have fomething to fay for refpite of
Judgment: I have been at many Trials in my Life,
buat I never faw any Tral where the Party tried
did nothold up his Hand, which Twas never afled
to do: I thourht 1t had been a very material
Point in the Law, that by the holding up of the
Fand he might be known to be the Perfon, [
have read Iatelv, fince I had the Misfortune to
be thus accuivd, Sir Zicosnd Coke upon the Pleas
of the Crown ; and he fays, That Mifhomer, the
not giving a Man his right Name, or Addition, is
Likewife a juft Caunfe toarreft the Judement. There
is likewife another Queftion, how far it may be
valued [ know not; I fubmitit, as I doall, to
your Lordfhips. Tho’ I am tried upon the A& of
the 2 5th of Z4w. I1L. yet there is nothing more in
that Act, than what 1s included in the A& of the
13th of this King; and I humbly conceive, my
Lords, by that A®@, and the laft Provifoin it, a
Pecr that 1s accufed and found guilty of the Crimes
therein mentioned, 1s to lofc his Szat in Parliament ;
tnofe are the Words 3 and fince *tis fo put down in
the A&, it 1s {o to be underftocod, and that is all
the Punilhment, And I humbly demand your
Lordfhips Judgment upon thele Points, whether
it be {o or no.

L. . §. Has your Lordfhip any more to fay

L. 8taff. No, my Lords, I fubmit to your Lord-
fhips, and defire your Judgment in thefe Points,

Then the Lordsadjourned into the Parliament-
Chamber, and the Commuttee of Commons return-
cd to thewown Houle 5 and their Speaker having
refumed the Chatr, the whole Body of the Houfc
went with their Speaker to the Bar of the Houle
of Lords, todemand Judgment of High-Tcafon
agandt 72 am Vifcount Stafferd, upon the Im-
peachment of the Commons of Eugland in Parlia-
ment, m the Name of the Commons 1n Parlia-
ment, and of all the Commons of Liglaud.

The Commons, with their Speaker, went back
to therr Houfe.

Then the Lords took into Confideration what
Judgment was to be given upon #illiam Vilcount
Stafford, and 1t was moved that he might be be-
headed,  After fome Debate, the Judges were
alked, whether it any other Judgment than the
ufual Judgment for High-Treafon were given upon
him, it would attaint fus Blood ? The Judges were
of Opinion, that the Judgment for High-T'reafon
appointed by Law, is to be drawn, hanged, and
quartered 5 and in the Courts and Proceedings be-
low, they can take no notice of any Judgment for
High-Treafon but that,

Then Sir Crefewell Levinz, the King’s Attorney-
General, defired to be heard on his Majelly’s be-

half,
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half, which the Houfe give leave for him to bes
who faid, he knew no other 'Judgment‘by Law
for IEgh-TI‘E&fGn, but Dl‘ﬂWlng, Hangm‘g: anid
Quartering ; if any otherl Jud_gment were givel, it
would be prejudicial to hisMajeity, and bea Quel-

tion in the inferior Courts as to his Attainder of
High—Treafon. _ _

Whereupon their Lordfhips ordered, That the
Lord High-Steward do pronounce the ordinary
Judgment of Deathupon the Lord Vifcount §zzf-
ferd, as the Law hath appomnted n Cafes of High-

-eafon.

Tlﬁnd a Meflage was fent to the Houfe of Com-
mons from their Lordfhips, by Sir Zimotly Buldwyn

and Siv Saimel Claik. )

Mr. Speaker,

We are commanded by the Lords to acquamt
this Houfe, That their Lordfhips are going pre-
fently into Meffminfter-Hall to give Judgmient
acainft ///dliein Vifcount Stafford.

[ Mr. Speaker left the Chair. ]

The Committee of Commons appointed for the
Management of the Lvidence againft the Prifo-
er, with the reft of the Commons, went mto
- ftitifter-Idall, to the Court there erected 5 to
be prefent when the Lords gave Judgment of High-
Treafon againft him upon the Impeachment of the
Commons of Eiuglaid,

After a fhort Time their Lordfhips wereadjourn-
ed into W efhminfler-Hell, commng m their former
Order into the Court there ereéted ; where being
{eated. and the Lord High-Steward bemng on the
Woolfack, attended by Garter Principal King of
Arms, the Ufher of the Block-Rod, eight of the
Serjeants at Arms kneeling with their Maces, the
ninth making Proclamation for Silence ; which
being done, the Lord Fligh-Steward gave Judg-
ment upon the Prifoner as followeth :

L. H. §. <« My Lord Stafford,
“HAT which your Lord{hip hath faid in
Arreft of Judgment hath been found by
my Lords, upon due Confideration had of 1t, to
be of no moment atall. It 1s no eflential Part of
any Trial, That the Prifoner {hould hold up his
Fland at the Bar; there 1s no Record ever made
of it when 1t 1s done; the only Ufe of itis to
fhew the Court who the Prifoner 15, and when
that is apparent, the Court does often proceed
againft him, though he refufe to hold up his
Fiand at the Bar 5 therefore the Omiffion of that
Ceremony, in this Cale, 1s no legal Exception,
as all the Judges have declared.
< And as to the Provi{o’s mn the Statute of the
13th Year of this King, their Lordfhips do find
that they are tn no Sort applicable to this Cafe,
forafmuch as the Proceedings againft your Lord-
thip are not grounded upon that Statute, but up-
on the Statute of 25 Ldw. III.  And yetif the
Proceedings had been upon the latter Statute,
the Provifv’s therein could have done your
Lordflup no Service at all.
¢ My Part therefore which remans, 15 a very
¢ fad one: For I never yet gave Sentence of Death
° upon any Man, and am extremely forry that I
* muft begin with your Lordfhip.

* Who would have thought that a Perfon of your
¢ Quality, of {o noble an Extraction, of {o confi-
¢ derable Eftate and Fortune, fo eminent a Suffer-
“ er in the late 1 Times, {o isteretted m the pre-
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¢ {ervation of the Government, fo much oblieed
¢ to the Moderation of it, and fo perfonnllyao-
“ bliged to the King and his Royal Father for
¢ thetr particular Favours to you, thould ever have
¢ entred mto {o infernal a Confpiracy as to coun-
¢ trive the Murder of the King, the Ruin of the
¢ State, the Subverfion of Religion, and, as much
° as m you lay, the Deftruction of all the Souls
¢ and Bodies 1n three Chriftian Nations ?
¢ And yet the Impeachment of the Houfe of
 Commons amounts to no lefs a Charge, and of
“ this Charge their Lordfhips have found you
¢ Guilty,
¢ ‘That there hath been a general and defperate
“ Confpiracy of the Papilts, -and that the Death
“ of the King hath been all along one chief Part
¢ of the Confpirators Defign, is now apparent be-
¢ yond all Pofhbility of doubting.
¢ What was the meaning of all thofe Treatifes
which were publithed about two Years fince a-
gainft the Oath of Allegiance, ina Time when no
Man dreamt of fucha Controverly ? What was the
meaning of Father Conyers’s Sermon upon the
fame Subject, but only becaufe there was a De-
monfitration of Zeal, as they call it, intended a-
gainft the Per{on of the King? Which the Scru-
ples arifing from that Oath did fomewhat hinder;
¢ "To what Purpofe were allthe Correfpondencies
¢ with foreign Nations? The Colle@ions of Money,
among the I'athers Abroad and at Home ? What
was the meaning of their governing themfelves
here by {uch Advices as came frequently from
Paris and St. Owers 2 And how fhall we ex-
pound that Letter which came from Ireland, to
affure the I'athers here, thatall Things were ina
readinels there too, as foon as the Blow {hould
¢ be given? *
¢ Doesany Man now begin to doubt how Londen
came to be burnt 2 Or by what Ways and Means
poor Juftice Godfrey fell 7 And 1s it not apparent
by thefe Inftances, that fuch 1s the frantick Zeal
of fome bigotted Papifts, that they refolve, no
Means to advance the Catholick Caufe fhall
be left unattempted, though it be by Fire and
Sword ¢
¢ My Lord, Asthe Plot ingeneral 1s moft ma-
nifeft, o your Lordfhip’s Part in 1t hath been too
too plain.  What you did at Paris, and con-
tinued to do at Tixall wm Stafferdfbire, thews a
fettled Purpofe of Mmd agamft the King; and
what you faid at Lsudon touching honelt 77/,
fhews you were acquainted wich that Confpiracy
againft the King’s Life which was carrying on
here too: And in all this there was a great De-
gree of Malice ; for your Lordfhip at one Time
called the King Heretick and Traitor to God
¢ and at another Time you reviled him for mif-
¢ placing his Bounty, and rewarding none but
¢« Traitors and Rebels.
¢« And thus you fee that which the Wile-Man
forewarned you of, i1s come upon you: Curfe
1ot the King, no, not in thy Heart : Fur the Birds
of the Air focll reveal, and that <onich bath IVigs
will dzclare the Matter.
¢ Three Things I fhall prefume to recommend to
your Lordfhip’s Confideration. In the firft Place,
yous Lordfhip now {ees how it hath nleafed God
to leave you fo far to yourfelf, that you areiall-
en into the Snare, and into the Pity into that
very Pit which you were digging for others, Con-
fider therefore, that God Almighty never yet leit
¢ any Man, who did not fuft leave him. :
¢ 1t
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¢ In the next Place, ‘Think a little better of it
¢ than hitherto you have done, what kind of Re-
¢ ligion that is, in which the blind Guides have
¢ been able to lead you into fo much Ruin and De-
¢ ftruction as is now hke to befal you.

¢ Inthe laft Place, I pray your Lordfhip to con-
¢ fider, That true Repentance is never too late, A
¢ devout penitential Sorrow, joined with an hum-
¢ ble and hearty Confeflion, is of mighty Power
¢ and Efficacy both with God and Man,

¢ There have been fome of late who have refufed
¢ to give God the glory of his Juftice by acknow-
ledging the Crimes for which they were condemn-
ed ; nay, who have been taught to believe, that
tisa mortal Sin to confefs that Crime 1n publick,
for which they have been abfolved in private ;
¢ and fo have not dared to give God that Glory
¢ which otherwife they would have done.

¢ God forbid your Lordfhip thould reft upon
¢ Forms; God forbid your Lordfhip fhould be
¢ found among the Number of thofe poor miftaken
¢ Souls, whom the firft Thing that undeceives is
¢ Death itfelf,

¢ Perhaps your Lordfhip may not much efteem
¢ the Prayers of thofe whom vou have long been
¢ taught to mifcal Hereticks; but whether you
¢ do orno, Iam toaflure your Lordfhip, That all
¢ my Lords here, even they that have condemued
¢ you, will never ceafe to pray for you, That the
¢ End of your Life may be Chriftian and Pious,
¢ how tragical foever the Meansare that muft bring
¢ vou thither.

¢ And now, my Lord, this is the laft Time that
¢ T can call you my Lord; for the next Words I
¢ am to {peak will attaint you .

¢ The Judgment of the Law is, and this Court
¢ doth award, That

La T LT
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OU goiothe Place from whence you cane 5 froi

thence yor muft be drawn upon a Huydle to the
Place of Execution : TWhen vou come theie, you mmff
ve banged up by the Neck, but not till you are dead s
for vot snft be cut dswon alive, your Privy-Members
muft be cut off, andyour Bswels vipt up before your Fuce,
and thretwi into the Iire.  Then your Head mmnft be
fevered from your Body, end your Body divided into

feur Quertersy and thefe muft be at the Difpsfal of

the King. snd God Alnighty be mercifil 1o your Soul.

Prifoncy. My Lords, I humbly befecch you give
me leave to {peak a few Words: I do give your
Lord{hips hearty Thanks for all your Favours to
me. I do here, mthe Prefence of God Almighty
declare, I have no Malice in my Heart to them that
have condemned me; I know not who they are,
nor defire to know; I forgive them all, and be-
feech your Lordfhipsall to pray forme, My Lords,
I have one humble Requeft to make to your Lord-
fhups, and that is, my Lords, That the little fhort
Time 1 have tolivea Prifoner, I may not bea clofe
Prifoner as I have been of late, but that M.
Lieutenant may have an Order that my Wife and
Children and Friends may come at me. [ do
humbly bee this Favour of your Lordfhips, which
I hope you will be pleafed to give me.

L.H. 8. My Lord Stafferd, 1 believe I may,

with my Lords leave, tell you one Thing further,

That my Lords, as they proceed with Rigor of

t This Attainder avas attempted 19 be reverfed in 1 Jac. 11.

and a Bill for that Purpafe taffed the Hume of Lords, but aca;

aripred o the Wouge of Commos.,
2

Juftice, fo they :proceed with all the Mercy and
Compaffion that may be; and therefore my Lords
will be humble Suitors to the King, that he will
remit af] the Punifhment but the taking off your
Iead.

Prijoner.  (Feeping.) My Lords, your jugtice

coes not make me cry, but your Goodnefs,

Then the Lord High-Steward broke his Staff,
and the Lords adjourned into the Parliament-Cham-
ber, and the Commons returned to therr Houfe,
and the Prifoner with the Ax born before him with
the Edge towards him (it being carried contrarily
during hus Trial) was fent back to the Zowver,

this Majefty afterward ordered the Lord High-
Chancellor to iffuc out under the Great-Seal of Zig-
lend the following Writs for executing the faid
late Vifcount Stafferd 5 the firft being to the Lieu-
tenant of the Tower, to deliver him on the 24th
of Decenber 1650, between nme and  eleven
0’Clock in the IForenoon, at the ufual Place with-
out the Tewer-Gate, to the Shenfs of Londsn and
Midi%efix 5 and the other being for them then and
there to recave him into thetr Cuftody, and to
lead him to the ufual Place upon Tower-11il], and
there to caufe his Head to be cut off, and fevered
from his Body: Which Writs were in Form fol-

lowiug :

C ARQLUS Secindus Det gratia duslie, Ses-

ey Francie, & Hibernice Kex, fuler defenfor,
Fe. Locumtcrenti Turris noffre London falutem : Cum
Will? Vicecoines Stafford, per Communes Regui urfbri
Anglice in Parliainento affenblar’, de alta proditione
necion qiverfis 6liis criminibus & offenfis per i fuin
perpetrat’ & commniffis, 1mpetit® fuity ac fupsyinde
per Dentinos Teinporales 1i prefenti Porliamanto no-

Jiro cozvent’, triat, convitl &3 debita juris forma

artine?® fuit, & morti aqjuear’ exiftit 5 cujus quideiin
Judicii execntio adbue veffat facienda. Citing; pr.e-
dicius Vicecomes Stafford in Turri nfira London, fub
ciuflodia tua detent exiftit : Preccipimus 1ibi & per
prafcintes firimitcr injungeido mandemus, quod in &

Super vieofimtii wsiiin dicir inflantis inenfis Deceiit

bris, inter boras wonam &5 undeciman, onte Meri-
dsem ejufdein diciy ipfuin Vicccomitem Stafferd, ufa,
locum fualein cxtia povtaimn Tuiris predifle ducas y oe
ipfin, Ficceoinitibus Civitatis noffre London & Mid-
diefix, cifune & ihidem deliberes : Quibus quudem Vice-
cormtlibis nos per almd breve eis indedivel?, percspiius
precdictuin Vicecomitem Stafford adiie & ibidemn reci-
fivey  fiat executio Judicii pradifi, modo €5 foriia
prraut dichis Viceconitibus London & Middlefex, pei
alind lreve noftruim proedishun precipimus : Lt bec
selloterus omittas, fith periculo incumbente 5 aligio
frdicio. Lege, Ordipatione, fen mavdato praantes
babi’y fall's erdinal’y fen dad’ i contrarivin now 6h-

faae,  Tefle meipfo apud WWeftm, deciino c&ave die

Decembets, <o vegil noftri tricefiing fecundo.

BARKER,

(7 AROLUS Sccttidus Dei gratia Anglie, Scotie,
Ironcie G Hibernie Rex, fded defeafor, e, Vi,
Lowdon &5 Vie, Middlefex falutem : Cum Will Vi
cecoines Stafford, per Commmnes regni nefiei dngh
it Parliamento affenblar’y de olte proditionz, necnon
diverfis aliis criminibus & off nfis per ipfiim perpe-
trat’ & commiffis tinpetit’ fuit 5 ac fuperinde per Do-
minos Lewiporeles in prefenti Parliamento uoftio con-
veil’y triatus, convifP €5 debite juiis forma attini?’
Juts & qusiti adjudicar® exiftis 5 eujus quidon Fudi-
iz
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»if executio adbuc rq/l‘{zr fcz_f:ff:na’a s Precipimus vobis,
&G per preefentes frmiter ﬁyzmgem{a mnm{amz{s, q::cf:i
in &3 fuper vicefimum womn diem bujus inflontis
Decembris, inter boras noians &5’ zﬁm'_amfmm . anle
mevidiens efufdem dieiy dictuin Vicecomitein Siafford,
ovtra Povtam Turris noftre London, wobis tunc &
ihidesn deliberandum, prout per alivd breve Lociinte-

wenti Turvis noftre London direflum pracepimus, in -

cuftodiam veftram adtunc & ibidein vecipiatis, & ip-
fuu fic 1u cuftodia viftra cxiftentcin, fatim ufgue
ufalem lociin fuper le Tower-bill ducatis 5 ac coput
ipfins Will'. Vicecomitis Stafford, adtunc & ibidein
ampniari, ac a corpore ﬁ-:fa OIAING feparari facretis
aliquo Yudicio, Lege, Ordinatione, fer Mmm’:zfa pie-
antea habit’, falPy ovdinal, fen det’ in contraiivii,
non obffante 1 Bt hoe ( fub periculo tncuinbente) -
lnteins enittatis.  Tefte wneipfo apud Weflm, deciino
¢&tavo die Decembris, Auno regni wgftri tricefiiio [-
cundo.

BARKER.

There were two Writs to the Sheriffs, both a-
Iike verbatim, one delivered i Lendon, the other

in Middlefex.

Whereupon the Sheniffs doubting whether that
was a fufficient Authority for them to execute the
Prifoner by Beheading only, the Sentence of Death
being otherwile given, petitioned the Lords in
Parliament to take the Premufes into Confidera-
tion, and to make {uch Order as fhould be agree-
able to Right and Juftice, as by the following Pe-
tition appears.

To tae Right Honourable the Lords Temporal in
Perliement affeombled s The Humble Petition of
Slingfby Bethel, Efg; end Henry Cornifh, Efg;
Sheriffs of London and Middlefex :

¢ Sheweth,

¢ T H A T your Petitioners have received a
A  Wnt under the Great Seal of Englond,
¢ reciting, That Judgment had been given by your
« Lordfhips agamft 77llicim Vilcount Staffeid, for
¢ Iigh-Treafon, and divers other Crimesand Of-
¢ fences, upon the Impeachment of the Commons
¢ 1n Parllament aflembled, and commanding your
¢ Petitioners to caufe the faid Vifcount Stafford’s
¢ Head to be fever'd from his Body upon the
¢ 2gth Day of this mftant Decemnder, notwithftand-
¢ mg any judgment, Law, Ordinance, or Com-
‘ mand to the contrary :
¢ That your Petioners have not as yet received
¢ any Command from your Lord{hips for execut-
¢ mg the fard Judgment.

¢ May 1t therefore pleafe your Lordthips to
¢ take the Premifes into Confideration, and
¢ to make fuch Order therein, as fhall be
¢ agreeavle to Right and Juftice.  And your

Petitioners fhall always pray, &e.

™

Upon which Petition, the Lords did declare as

followeth :
Die Maitis 21 Dzcembiis, 16350.

¢ PON Application from the Sheriffs of

London and Aiddlefex, making fome Scru-
ples concerning the Ixecution of the late Lord
Vifcount Stafford, which were found by this

™

T M

for High-Treafon.

2135

¢ Houfz to be unneceffary, this Fouf do declare,
¢ That the King’s Writ ought to be obeyed.

Thefad Sheniffs likewife made Application to
the Houle of Comimonsupon the aforefaid Matter,
who made the following Refolve :

Die Ffovis 23 Dzcembris, 163o.

Elolved, e, That this Heufe is content that

the Sheriifs of London end Middlelex do ex2-
cute Willam Jate Vifeoun:! Stafford, 8y fovering bis
Head frois bis Dsdy ouly.

Accordingly, on the 7/cancflay following, being
the 2gth of Decesnder, between Nine and Ten in
the IForenoon, the two Sheriffs, with a confide-
rable number of Gentlemen on Horfeback, went
to the Tower-Gale, and there demanded Hiiliam
Howard, late Viicount Stafford;, when a Gentleman
belonging to the Licarenant of the Tower, told
the Sheniffs, That the Lieutenant would wait on
them prelently, and bring the Prifoner to the Bars:
To which the Sheriffs anfwered, That they meft
preferve the Privileges and Bounds of the City ;
An Officer replied, 8, 7% were crdovod ¢9 draw
up twa Compauies from the Gate to th: Bar, cud
toeie you are 1o vecsive the Prifaner. Sheriffs. Gui-
Hemen, we will preforve the Liberties :f the City -
Andwe aie come at the Gate to desnand the Piifoucr
whether the Licutcuont will deliver bim or no, w? Je-
mand b, And accordingly, he was deliver’d to
the Sheniffs, between the Gates and the Bars.

B:fore the Priloner came, feveral People were
upon the Scaffold, among which were two ap-
pointed to write.

The Headfman came up with two Blocks, one
old, one new, in a Bag ; alfo the Ax, covered with
a Cloth. The new Block being taken out, was
covered over with Black, and laid upon a piece of
black DBays, about two Yards and a half long, up-
on which the Prifoner was to ftretch himfelf, Then
the Coffin was brought up, being coloured with
two Letters, /7. §. 1680. Then the Prifoner
came upon the Scaftold, and afked for the Execu-
tioner; upon his appearing, he afked him, If he
had received Money for the Cloaths ? being an-
fwered No, his Man took out a Purle of Five
Pounds, which the [eadfman objedted againft,
ana the Prifoner gave him two Guineas mote.
After a fhort Paufe, he ftepp’d to one fide of the
Scafrold, and taking a Paper out of his Pocket,
read 1t as fus Speech, (Which coimz out the wvery
faine Day, before two of the Cieck, in Print, o5 bis
Speech) and was as follows

™

Y the Permiflion of Almighty God, Iam
¢ this Day brought hither to {ulfer Death,
¢ as it [ were guilty of High-Treafon. Ido moft
¢ truly, in the Prefence of the Eternal, Omnipo-
¢ tent, and All-knowmg God, proteft, ueon my
¢ Salvation, That Iam asinnoceat as it is poflible
¢ for any Man to be, {o muchasin a Thought, of
¢ the Crimes Iaid to my Charge.

¢ I acknowledge 1t to be a particular Grace and
¢ Favour of the Holy Triony, to have given me
“ this long time to prepare mylelf for ternity, I
¢ have not made fo good ufe of that Grace asI
“ ought to have done, partly by my not having fo
¢ well recolle@ted mylelf as I might have done, and
¢ pactly, becaufe not only my Friends, but my
¢ Wite
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Wife and Children have for feveral Days been
forbidden to fee me, but in the Preience of one
of my Warders. This hath been a great Trouble
and Diftraction unto me, but I hope God of his
infinite Mercy will pardon my Defedts, and ac-
cept of my good Intentions.

« Since my long Imprifonment, I have confider’d
often, what could be the onginal Caufe of my
being thus accufed, fince I knew myfelf not cul-
pable, {o much as in a Thought 5 and I cannot
believe 1t to be upon any other Account than my
being of the Church of Rome. 1 have no reafon
to be alham’d of my Religion, for 1t teacheth
nothing but the right Worfhip of God, Obe-
dience to the King, and due Subordination to
the temporal Laws of the Kingdom. And Ido
fubmit to all Articles of Faith beleved and
taught in the Catholick Church, believing them
to be moft confonant to the Word of God.
And whereas 1t hath fo much and often been ob-
jected, that the Church holds that Sovercign
Princes, excommunicated by the Pope, may, by
their Subjects, be depofed or murdered : As to
the Murder of Princes, I have been taught as a
Matter of Faith in the Catholick Church, that
{uch Doérine 1s diabolical, horrid, deteftable,
and contrary to the Law of God, Nature, and
Nations; and as fuch, from my Heart I renounce
and abominate it, As for the Doétrine of depo-
fing Princes, Tknow fome Divines of the Catho.
lick Church hold 1ty but as able and [earned as
they have wnit againft 1t: But 1t was not pre-
tended to be the Doctrine of the Church, that
15, any Point of Catholick Faith : Wherefore |
do here m my Confcience declare, that it 1s my
true and real Judgment, that the fame Do&rine
of depofing Kings, is contrary to the fundamen-
tal Laws of this Kingdom, 1njurious to Sovereign
Power, and confequently would be in me or any
other of his Majefty’s Subjedls, mmpious and
damnable. I believe and protefs, that there is one
God, one Saviour, one Holy Catholick Church,
of which, through the Mercy, Grace, and Good-
nefs of God, I die a Member.

“ To my great and unfpeakable Grief, T have
oftended God in many things, by many great Of-
fences 5 but I give him moft humble Thanks, not
in any of thofe Crimes of which I was accufed.
‘ All the Members of either Houfe having Li-
berty to propofein the Houfe what they think fit
for the Good of the Kingdom; accordingly, I
propofed what I thought fit; the Houfeis Judge
of the Litnefs or Unfitnefs of it ; and I think [
never fad any thing that was unfitting there, or
contrary to the Law and Ufe of Parliament
for certainly if I had, the Lords would (as they
might) have punifhed me: So am not culpable
before God or Man.,

¢ Itismuch reported of Indulgences, Difpenfa.
tions, and Pardons, to murder, rebel, lie, for-
{wear, and commit {uch other Crimes held and
given m the Church; Ido here profefs, in the
Prefence of Gad, I never learint, believed, or
practifed any fuch Thing, but the contrary ; and
I {peak this without any Equivocation or Refer-
vation whatfoever: And certainly, were I guilty,
either myfelf,orkknew of any one that were guilty,
whofoever that were {o, of any of thofe Crimes
of which Tam accufed, I were not only the great-
eft Fool imaginable, but a perfet Mad-man, and
as wicked asany of thofe that fo fallly have ac-
cus’d me, 1f I fhould not difcover any ill Defign

.
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] knew in any kind, and {o upon Difcovery fave
my Life, I have {o often had fo fair Occafions
propofed unto me, and fo am guilty of Self.
Murder, which 1s a moft grievous and heinous
Sin ; and though I was laft impeached at the
Lords Bar, yet I have great Grounds to believe,
that I was fuft brought to Trial, on the Relicf,
that to fave my Life, I would make fome
great Difcovery; and truly fo [ would, had I
known any {uch thing of any ill Defien, or illega]
dangerous Plot, either of mylfelf, or any other
Perfon whatloever, without any Exception, Byt
had [a thoufand Lives, I would lofc them all,
rather than falfly accufe eicher myfelf, or any
otirer whatloever,  Andif I had known of any
Treafon, and fhould thus deny it, as Ido now
upon my Silvationat this time, I thould have no
Hope uf: Sﬂl\*zltiﬂll., whi_ch now Ihave, through
the Merits of Chriit Jefus.

¢ | do beieech God to blefs his Mujefty, vwho is
my Lawful King and dovereTn, whom [ wuas al-
ways,by all Laws human and divine, bouad to o-
bey 5 and I am {ure that no Power on Earth, ei-
ther fingly or all together, can legally allow me,
orany body elfe, to hftup a Hand againit him,
or his legal Authority. 1 do hold that the Cou-
(titution of the Government of this Kingdom is
the only way to continue Peace and Quictnefs,
which God long continue,

¢ Next to Trealon, 1 hold Murder in Abhorrence,
and have ever done anddo s and I do finicerely
profefs, that if 1 could at this time fice 131)‘11;??5
immediately, and eftablith what Relizion T
would, and what Government I would, and
make mylelf as great as Teould wifh, and all
by the Death of one of thefe Fellows, that by
their Perjuries have brought me to the Place
where 1 a2m, I fo much abhor to be the Canfis
of any Manw’s Death, that I would not any way
be the Caufe of their Murder ; how much 1fs
would I endeavour the Aflaffination of his M-
jefty, whom I hold to be as gracious a King a5
ever this, or any other Nation had, and under
whom the People may enjoy their Libertics, ss
much as ever any did ? And if it pleafe God to
grant him Life and Happinefs, according as 1
have always withed and pray’d for, I am miorally
perfuaded, that he, and all his Dominions, will

be as happy and profperous as ever People were,
which I befeech God grant.

‘1 do moft humbly afk Pardon of the Almrghty
and All-meiciful God, for all the great Offences
[ have committed acainft his Divine Majefty ;
and I know he would not have the Death and
Confufion of a Sinner, but that he may repent
and live; n that Affurance I hope, knowing he
never deipifeth a contrite Heart 3 and though
have not {0 feeling a Contrition as I wonld, ver
I have it as well as I can 3 and I doubt rot but
that God will accept of the Good-will,

¢ I do defire that all People will forgive meany
Injury that I havs done them in any thing, -
ther willfully or by Chance; and I do heartily
forgive all People in thisWorld that have inju’d
me; | forgive even thofe perjured Men, that
{o falfly have brought me hither by their Per-
juries.

* 1do now upon my Death and Salvation ave-,
That I never fpoke one Word either to O/es or
Turbervile, or, to my Knowledge, ever faw them
untid my Trial ; and for Dupdale, 1 never f poke
unto him of any thing, but about a Foot-boy, or

3 ¢ Foot-
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Foot-man, ot Foot-Race; and never was then
2lone with him : All the Punifhment that I with
them, is, that they may repent and acknowledge
the Wrong that they have doneme ; then it will
appear how innocent I am: God forgive them !
I have 4 great Confidence that it will pleafe Al-
mighty God, and that he will, in a fhort time,
bring ‘Truth to Light then you, and all the
World, will fee and know what Injury they
have done me.

« 1 hope that I have made it appear that I have
{fome Confcience ; for if I had none, certainly I
would have faved my Life, by acknowledging
myfelf guilty 5 which I could have done, though
I know I am not n the leaft guilty. And Iha-
ving {ome Confcience, make very il ufe of it,
for I throw myfelf into eternal Pain, by thus
plainly and conftantly denying at my Death,
the Knowledge of what I am accufed of in the
Jeaft.

¢ T have faid thus much m dilcharge of my Con-
{cience, and do aver, upon my Salvation, what
I have faid to be really true.

¢ Ithall fay little of my Trial 3 and whether it
were all according to the known Law, I am too
much a Party to fay much of it: if it were not
fo, God forgive him or them that were the Caufe
of it.

¢ My Judges wereall Perfons of Honour, who
were all as much bound to judge nghtly; as if
they had been upon Oath upon what was legally
proved 5 and not to vote but according as in their
Confciences they were fatisfied 5 and if any of
them did otherwife, upon any Account whatfo-
ever, I befeech God forgive them, I do hear-
tily.

° | {hall end with my hearty Prayers for the Hap-
pinefs of his Majefty, that he may enjoy all Hap-
pmefs 1n this World and the World to come,
and govern his People according to the Laws of
God ; and that the People may be fenfible what
a Blefling God hath {o miraculoufly given them,
and obey himas they ought. I afk Pardon with
a proftrate Heart of Almighty God, for all the
great Offences that I have committed againft his
Divine Majefty, and hope, through the Merits
and Paffion of Chrift Jefus, to obtain everlatting
Happinefs, into whofe Hands I commit my
Spirit, afking Pardon of every Perfon that I have
doneany Wrong unto; I do freely forgive all that
have any ways wronged me; I do, with all the
Devotion and Repentance that I can, humbly
nvoke the Mercy of our Blefled Saviour,

¢ Ibefeech God not to revenge my innocent
Blood upon the Nation, or on thofe that were
tie Caufe of it, with my laft Breath. I do with
my laft Breath truly affert my Innocency, and

VoL. IIi.
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* hope the omuipotent; all-feeing, jult God will
¢ deal with me accordingly.’

His Speech being ended, he deliver'd feveral Co-
pies figned with his own Hand, to Mr. Shenff
Cornifh, and other Gentlemen about him j oné
whereof, wrote with his own Hand, he fent to
the King. He then defired he might have Liber-
ty to ptay In his own Way, which being granted,;
he kneeled down by the Block, and taking out of
his Packet another Paper, he read a Latii Prayer;
which done, he gave the Paper to Mr. Sherift Be-
thel, and then {poke to the People about the Scaf-
fold to this efteét ; God blefs you all, Gentleinzn
God preferve bis Majefly 5 be is as good a Piince as
ever govern’d you : Obey bim as faithfully as I bavé
done, and God blefs you all, Gentlemen. Then a
Minifter applied himfelf, and faid, Si, Do you
difown the Indulgences of the Romith Church? To
which he anfwer'd with great Paflion, Sir, #hat
bave you to do with my Religion ¢ How:ver, Ids fay,
that the Church of Rome allswos no Indulgerces for
Murder, Lytng; &c. and whatever [ bave faid is
e,

Min. Have you received no Abfolution ?

Anfw. I bave received none at all,

Min. You faid that you never [awy thofe Witneffes:

Anflw. I never fow any of them byt Dugdale, and
that was at a time when 1 [poke to bim alow; a Foot-
Boy.

‘Then turnnig about to his Friends, he diftribu-
ted among them his Watch, two Rings off lus
Fingers, his Staff, and his Crucifix from off his
Neck ; and his Gentleman ftripping him of his
Coat and Peruke, put ori his Head a Silk Cap s
and having accommodated his Hair, Shirt and
Wailtcoat for the Execution, he laid down his
Neck on the Block and ftretched himfelf.

The Executioner being demanded by the She-
riffs, Whether he had any Sign, he an{wer’d; No,
Whereupon the Prifoner rofe up, and alked, /7bas
they wanted: To which 1t was anfwered, 77bat
Sign will you give 2 | |

Anfw, No Sign at all: Take your cwin Time 5
God’s Wil be done. ,

Whereupon the Executioner {aid, I bope you for-
give me : He made anfwer, [ do. Then lyme down
again, the Executioner at one Blow fevered his
Head from his Body, fave only a {mall Part of the
Skin and Wind-pipe, which was immediately cut
off with a Knife. After which, the Headfman
holding up the Head in his Hand, carried it about
the Scaffold, fhewing it to the People, and fay-
g, Here is the Head of a Traitor. The Corpfe
with the Head were put mto a Cofhn, and con-
veyed to the Tewer, where they were interr’d.

F{ The
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oMMITTEE of the Houfe of Com-

mons appointed to examine the Proceedings of the Judges,

made December 23. 1680.

L]

H I S Committee being inform’d, Thr:lt n

Trinity-Term laft, the Court of King's-
Bench difcharg’d the Grand- Jury that ferved for
the Hundred of Offulffon in the County of Middle-
fex, in a very unufual Manner ; proceeded to en-
quire into the {ame, and found by the Information
of Charles Unfreville, Efq; Foreman of the fad
Jury; Edward Preby, Henry Gerard,and Fobn Simith,
Gentlemen, alfo of the faid Jury, That on the 2 I*ﬂ:
of Fune laft, the Conftables attending t_he {aid
Jury were found defective in not prelentmg t}}e
Papifts as they ought, and thereupon werc order’d
by the faid Jury to make further Prefentments of
them on the 26th following, on which Day the
Yury met for that Purpofe; when {eyeral Peers of
this Realm, and other Perfons of Honour and
Quality, brought them 2 Bill againft Faes Duke
of 77k for not coming to Church : But fome Ex-
ceptions being taken to that Bill, in that it did not
fet forth the faid Duke to bea Papift, fome of the
Jury attended the {ad Perfons of Quality to re-
ceive Satisfaction therein. In the mean time, and
~bout an Hour after they had received the fad
Bill, fome of the Jury attended the Court of
King’s- Bench with a Petition, which they q;‘zﬁred
the Court to prefent in their Name unto his Ma-
iefty for the fitting of this Parliament. Upon
which the Lord Chief Juftice Scrgggs raifed many
Scruples, and on Pretence that they were not all
in Court, (tho® twenty of the Jury had {ubfcrib’d
the Petition) fent for them, faying, he would dif-
patch them prefently. The Jury being come, and
their Names called over, they renewed their De-
fire that the Court would prefent their Petition :
But the Chief Juftice afk’d, if they had avy Bills ?
They anfwer'd they had, but the Clerks were
drawing them into Farm. Upon which the Chief
Juftice faid, they would not make two Works of
one Bufinefs; and the Petition being read, he
faid, This was no Article of their Charge, nor
was there any Aé& of Parliament that required the
Court to deliver the Grand Jury’s Petitions : That
there wasa Proclamation about them 5 and that 1t
was not reafonable the Court-hould be obliged to
run on their Errands; and he thought 1t much,
that they fhould come with a Petition to alter the
King’s Mind declared in the News Book. The
jury faid, They did it not to impofe on the Court,
but (as other Juries had done) with all Submufiion
they defired it. But the Court refufed, bidding
the Crier return them their Petition: And M.
Juftice Fones told them, they had meddled with
Matters of State, not given them in Charge, but
prefented no Bills of the Matter, given in Charge.
They anfwered as before, They had many betore

32 Car. 1L

ftanding which, the fard Juftice Fomes teld them,
They were difcharged from further Service. But
Philip Ward (the Clerk that attended the fad Ju-
ry) cried out, No, no; they have many Bills be-
fore them 3 for which the Court underftanding (as
i+ feems to this Committee) a fecret Reafon, which
the Clerk did not, reproved him, afking, If he
or they were to give the Rule there? The Crier
then told the Court, they would not receive their
Petition ; the Chief Juftice bid him let it alone :
So it was left there, and the Jury returned to the
Court-Houfe, and there found feveral Conftables
with Prefentments of Papifts and other Offenders,
as the Jury had direGted them on the 21t before ;
but could not now receive the faid Prefentments,
being difcharged. Whereby much Bufinefs was
obftructed, tho' none of the faid Informants ever
knew the faid Jury difcharged before the laft Day
of the Term, which was not till four Days after.
And it further appeareth to the Committee, by
the Evidences of Samuel Aflrey, Fafper 17ater-
boufe, and Pbilsp Ward, Clerks, that have lonz
ferved in the faid Court, That they were much
furprized at the faid difcharging of the Jury, m
that it was never done in their Memory beiore ;
and the rather, becaufe the faid Waterboufe, as Se-
condary, conftantly enters on that Grand Jury’s
Paper, that the laft Day of the Term 1s given
them to return their Verdict on, as the laft Day
but one is given to the other two Grand Yuries ot
that County ; which Entry is as followeth :

Trintt. 32 Car. Il
Suratores babeut diem ad Vereditfum fu-  Middlelex
um reddendum ufgue diem Mercurif gﬁ“jﬁ“{;‘
proxiie poft tres Scprimanas, fontle e
Trinitatis,

Being the laft Day of the Term, and fo in all the
other Terms the laft Day 1s given; which makes
it appear to this Committee, That they were not
in truth difcharged for not having their Prefent-
ments ready, fince the Court had given them a
longer Day, but only to obftruct their farther Pro-
ceedings: And it appeareth by the Evidence afore-
faid to this Commuttee, That the four Judges of
that Court were prefent at the difcharging of the
faid Jury, and it did not appear that any of them
did diffent therein ; upon Confideration whereof,
the Commuttee came to this Refolution:

_Rqﬁrfwd, That 1t i1s the Opinion of this Com-
mittee, That the dicharging of the Grand Jury
of the Hundred of Offulffon in the County of
Middlefex, by the Court of King’s- Bench m Trini-
ty-Term laft, before the laft Day of the Term,
and before they had finifhed their Prefentments,

¢hem that would be ready in due time. Notwith-  was illegal, arbitrary, and an high Mifdemeanor.

3 This



1680.  for examining the Proceedings of the Fudpes.

This Committee proceeded alfo to enquire into
a Rule of the Court of King’s-Beneh, lately made
againft the publifhing a Book, called, The /¥ eckiy
Pucquet of Advice from Rome s or, The Hiftory of
Popery : And Samuel Aftrey, Gent. examined there-
up;:m, informed this Committee, That the Author
of the faid Book, Henry Carr, had been informed
aoainft for the fame, and had pleaded to the In-
fgrmation;. hut before it was tried, a Rule was
made on a Motion, as he {uppofeth, againft the
faid Book: All the Judges of that Court (as he re-
menibers) being prefent, and none diffenting, The
Copy of which Rule he gave 1n to this Commit-

tee, and is as followeth:

Dies Mereurij proxiine poft tres Sep imanes fanc-
te Trinitatis,  nno 32 Car, I, Regis,
Ordinatuin eft qiod liber intitulat.  The Weekly

Pacquet of Advice from Reme 5 or, The Hifto-

ry of Popery, non ultering Imprimatur vel publi-

cetur per aliquain Perfonaim quamcung,

Per Cur,
And this Committee admiring that Proteftant
Tudges fhould take Offence againft a Book, whofe
chief Defign was to expofe the Cheats and Fop-
pery of Popery, enquired further into it; and
found by the Evidence of Faue Curtis, that the
faid Book had been licenfed for {everal Months ;
that her Hufband paid for the Copy, and entered
it in the Hall Book of the Company: But for all
this, the could not prevail by thefe Reafons with
the Lord Chief Juftice Scroggs to permit it any
Jonger; who faid, *Twas a {fcandalous Libel, and
againft the King’s Proclamation, and he would
ruin her if ever fhe printed it any more : And foon
after fhe was ferved with the faid Rule, as the Au-
thor and other Printers were ; and by the Author’s
Evidence it appears, That he was taken and
brought before the faid Chief Juftice by his War-
rant above a Year fince, and upon his owning he
writ Part of that Book, the Chief Tuftice called
him Rogue, and other ill Names; faying, he
would fill all the Goals m Fugland with fuch
Rogues, and pile them up as Men do Faggots;
and {o committed him to Prifon, refufing fuffici-
ent Bail, and faying, He would Goal him to put
him to Charges; and his Lordthip obferved his
Word punétually therein, forcing him to his Ha-
beas Corpus, and then taking the fame Bail he re-
tufed before : Upon which, this Committee came
to this Refolution :

Refolved, That it 1s the Opinion of the Com-
mittee, That the Rule made by the Court of
King’s- Bench w Trinity Term laft, againft printing
a Book, called, The Heekly Pacquer of Adwice
Jrow Rome, 1s illegal and arbitrary.

And the Commuttee proceeded farther ; and up-
on Information that a very great Latitude had
been taken of late by the Judges, in impofing Fines
on the Perfons found guilty before them, caufeda
Tranfeript of all the Fines impofed by the Kiig's-
Beich fince Eeffer Term, in the 2§th of his Ma-
Jefty’s Reign, to be brought before them from the
faid Court by Samuel Aftrey Gent, By Perufal of
which it appeared to this Committee, That the
Quality of the Offence, and the Ability of the
Perfon found guilty, have not been the Meafures
that have determined the Quantity of many of
thefe Fines; which being fo very numerous, the
Committee refer themfelves to thofe Records as to

the general, inftancing i fome Particulars, as
followeth,

Vou, III
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Upon Fofeph Brosen of Landsir, Gent.
on an Information for publifhing 2 print- griniﬁ 29
al,

ed Book, called, Tbe Long Parliamest .
aiffolved 3 in which are fet forth thele

Words: Nor let any Mai think it frauge, that
we accoult it Treafon for you to fit and ast con-
trary to onr Latwos: Lor if in the jirft Parliameint
of Richard zbe Srcond, Gomecys aid Weltou for
lack of Conrage only, wore adjudged guilty of Hgh
Treafon for furrendring the Placcs conmmitted to their
Lruft 5 bow much wsre you, if you turn Réiegadoes
to the People that entrufted you, and as much os in
you lte, furvender not e little piriful Caftle or towo,
but all the legal Defence the People of England bave
Joi their Lives, Libertics and Prepeities, at once !
Neither let a vain Perfucfim delede you, That 70
Preceaent can bz found, that one Englith Parliameis
hath banged up enother 5 the® peradveniure cvon that
inay be proved a Miflake : For an unprecedented Crime
calls for an unprecedented Punifbient 5 end if you
faall be fo wicked to do the one, or rather endeavony
to do ( for now you are io longer a Parliamen?) what
giowid of Confdeace yot can bave that none <will be
fouird fo <uorthy 1o do the other, we cannot under-
Jeand 5 and do faithfully prowmifey if your Unwerthi-
icfs provoke #s to ity that we will ufe cur honeft and
mtioft Enieavonrs (wheievir @ wew  Parliament

Joall be called) to chufe fuch as inay convince you of
your Miflake : The old ard infallibl: Obfrvation,

That Parliaments are the Pulfe of the People, fall
lofe 15 Effcem 5 or youwill find, that this your Pre-

fumption was over-fonds bowever, it aigues but a

bad Miud to fm, becaufe it is believed it fhall sot be
puiifred,  ‘The Judgment was, That he be fined
1000 Marks, be bound to the good Behaviour for
feven Years, and his Name {truck out of the Roll
of the Attorneys, without any Offence alledged
in his faid Vocation. And the publifhing this Li-
bel confifted only in {uperferibing a Pacquet, with
this inclofed, to the Eaff-Indies. Which Fine he
not being able to pay (living ouly upon his Prac-
tice) he lay in Prifon for three Years, till his Ma-
jefty gracioutly pardoned him, and recommended
him to be reftored to his Place again of Attorney,
by his Warrant dated the 15th of December 1679,
Notwith{tanding which, he has not yet obtained
the faid Reftoration from the Court of King's-
Bench. '

Upon Fohu Harrington of London,
Gent. for fpeaking thefe Words laid
in Latin thus : Quod acfira Gubernaiio
de tiibus fatibus confiftcbat, & fi Rebelizo eveniver
i vego, &5 ncir accideret contva omies tres fatus,
non eft Rebellio, A IFine of 1000/, Sureties for the
cood Behaviour for feven Years, and torecant the
Words in open Court; which Fine he was in no
Capacity of ever paying.

Upen Beijamin Heriis of Loundon,
Stationer, on an Information for print-
ing a Book, called, An Appeal from the
Country to the Gity, fetting forth thelfe Words:
We in the Country bave done our Paris, n chufing
fer the Generality good Meibers io fervz in Pailic-
it s but if (as our two laft Parligments weie)
they muft be diffefved or prorogued <whencver they
coine to vedrefs the Gricvances of the Subjctt, we may
be pitied, not blamed, if the Plot takes Effeft s and
in all Probability it will.  Our Parliginents are not
then to be condemned, for that their not being fuffered
10 fit occaftored 1t.  Judgment to pay 500 /. Fine,
ftand on the Pillory an Hour, and give Sureties

for the good Behaviour for three Years, And
Ffa the

Hil. 79 & 70
Cir. .

I 31 & 52
Car. I,
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the faid Bewjasmin Harris informed this Committee,
That the Lord Chief Juftice Scioggs prefled the
Court then to add to this Jndgment his.beifig pub-
hickly whipped 5 but Mr, Juftice Peumberion hold-
ing up his Hands in-Admiration at their Severity
therein, Mr. Juftice Fones pronounced the Judg-
ment aforefaid ; and he remains yet in Prifon, un-

able to pay the faid Fine.

Notwithftanding which Severity in the Cales
forementioned, this-Committee has obferved the
{aid Court has not wanted in other Cafes an extra-
ordinary Compaflion and Mercy, though there
appeared no publick Reafon judicially 1 the Tri-
al; as in particular:

Upon Thomas Kiex Principal, on
an Indi@ment of Subornation and
Confpiracy agamit the Teftimony
and Life of Dr. Oates for Sodomy; and alfo a-
gainft the Teftimony of William Bedloe 5 a Fine
of 200 Marks, a Year’s Imprifonment, and to
find Sureties for the good Behaviour for three

Years.

Hill. 31 & 3z,
Car. I,

Upon fohu Lene, for the fame
Offence, a Fine of 100 Marks, to
ftand in the Pillory for an Hour, and to be mn-
prifoned for one Year.

Upon Fobi: Tofberengh Gent. on
an Indi@ment for Subornation of
Stephen Dugdele, tending to overthrow the whole
Difcovery of the Plot; the faid Taflorongh being
affirmed to be a Perfon of good Quality, a Fine
of 100/,

Ecd. Ter.

Paf. 5z Car. 1L

Upon Aime Price for the fame
Offence, 2c0/.

Upon Nathaiiel Thompfen and
W illiam Badceck, on an [nformation
for printing and publifhing 2 weekly Libel, called
The trre Domeftick Tntellipence, or News both fiowm
City and Corntry, and known to be popifhly affe@-
ed, a Fineof 2/ 65. 84. on each of them.

_ Upon Matibewo Turner, Staticner,
Eed. Ter. on an Information for vending and
publifhing a Book, called 7he Gompendinn, where-
i the Juttice of the Nation m the Jate Trals of
the Popifh Confpirators, even by fome of thefe
Judges themfelves, is highly arraigued ; and all the
Witnefles for the King horribly afperfed : And
this being the common notorious Popifh Book-
feller of the Town, Judgment to pay a Fine of
1co Marks, and is faid to be outof Prifon already.

Upon Loveland, on an In-
dictment for a notorious Confpiracy
and Subornation againft the Life and Honour of
the Duke of Buckiugham for Sodomy, 2 Fine of
5 1. and to fland an Hour in the Pillory,

Upon Edward Chriftian, Efq; for
the fame Offence, a Fine of 100
Marks, and to ftand an Hour in the
Pillory, And upon Arthur Obriair, for the fame
Offence, a Fine of 20 Marks, and to ftand an
Hour in the Pillory.

Fod. Ter.

Trin, 32 Car. IL,

Trin. 32 Car.IL

Miich. 32
Car. 11.

Upon Confideration whereof, this Committee

came to this Refolution :

Refolved, That 1t 1s the Opinton of this Com-
mittee, That the Court of Kinp's-Beneh (in the
Impofition of Fines on Offenders of late Years)
hath acted arbitrarily, illegally and partially, fa-
vouring Papifts, and Perfons popifhly affeéted,

and exceflively opprefling his Majefty’s Proteftant
Subjeéls.

And this Committee being informed, That fe-
veral of his Majefty’s .Subjects had been commit-
ted for Crimes- bailable, by Law, although they
then tendred fufficient Sureties, which. were re-
fufed, only to put them- to Vexation and Charge,
proceeded to gnquire anto-the fame, and found
that not only the fargmentioned - Hewry Carr had
been fo refufed the common Right of a Subje&,
as 15 abovefaid ; but that George Bioome, being a
Conitable latt Year in London, and committing
fome of the l.ord Chief Juftice Seroggs’s Servants
for great Diforders, according to his Duty, he
was in a few Days arvefted by a Tipftaft, without
any Loinlon Conftable, and carried before the faid
Chief Juftice by s Warrant, to anfwer for the
committing of thofe Perfons abovefaid ; and be-
ing there, was accufed of having f{poken irreve-
rently of the fard Chief Juftice 5 and an Afiduvis
read to him to that Purpofe, which was fallly (as
the faid Gesige Breome aftirms) {worn againft him
by two Perfons that ufe to be common Bail in
that Court, and of veryill Reputation. Upon
which he was committed to the King’s-Beuch,
though he then tendered two able Citizens and
Common-Counil-Men of Laudon to be his Buil -
and he was forced to bring his Habeas Coipus to
his great Charge before he came out: When the
Marfhal, Mr. Cosliig, exa&ed 5/ of himy of
which he ccmplamed to the Chief Juftice, but
had no other Anfwer, But he might take his Re-
medy at Law. But the faid Marfhal fearing he
fhould be queftioned, reftored him two Guiness
of it.

And farther this Committee was informed by
Francis Smith Bookfeller, That about Michaclics
was twelve Month he was brought before the faid
Chief Juftice by his Warrant, and charped by the
Meflenger, Robert Stephens, That he had feen
fome Parcels of a Pamphlet, called Obfervasions on
§ir George Wakeman's 54/, i his Shop: Up-
on which the Chief Juaftice told him, he would
make him an Example s ufe him like 2 Boor in
Lrance, and pile him and all the Book(ellers and
Printers up in Prifon like Fagoots; and {o com-
mitted him to the King’s-Bench, {wearing and cur-
fing at him m great Fury.  And when he tendred
three {ufficient Cifizens of Londox for his Bail, al-
ledging Imprifonment in his Circumftances would
be his utter Ruin; the Chief Juftice replied, The
Citizens looked like fufficient Perfons, but he
would take no Bail 3 and fo he was forced to come
out by Habeas Corpus, and was afterwards inform’d
agamft for the fame Matter, to his great Charge
and Vexatton. And a while after Fraucis fthe
Son of the faid Fraucis Smith) was committed by
the faid Chief Juftice, and Bail refufed, for felling
a Pamphlet called, 4 New-22ar’s Gift for the faid
Chief Juftice, to a Coffee-houfe ; and he declar-
ed to them he would take no Bail, for ke wonld
ruin them all.

And farther 1t appeared to this Committee,
That the faid Chief Juftice (about OFZcder was
twelve Month) committed in like Manner Fane
Curtis, fhe having a Hufband and Children, for
lelling a Book called, A4 Satyr againt Lnjuftsce,
which his Lordthip called a Libel againft him 5
and hf:r Friends tendring {ufficient Bail, and defi-
ring him to have Mercy on her Poverty and Coti-
ditton, he fwore by the Name of God fhe fhould
go to Prifon, and he would fhew no more Mercy
than they could expe® from a Wolf that came
to devour them ; and fhe might bring her Hubzas

Corpus,
3
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Corpis, and come out fo: Which fhe was forcd
vo oy and after inform’d againft and profecuted
to her utter Ruin, four or five Terms after.

Iy like manner it appeared to this Commuttee,
That about that time alfo Edward Berry (Statio-
ner of Gray's-lun) was committed by the {aid
Chicf Juftice, bewng, accus’d of felling The Obfer-
oations.on Sir George Wakeman’s Trial; and tho’
he tendred 1000 /. Bail, yet the Chief Juftice faid,
he would take no Bail, he fhould go to Prifon,
nd come out according to Law, And after he
with much Tronble and Charge got out by Ha-
beas Corpus, he was forc'd by himfelf, or his At
torney, to attend five Terms before he could be
difcharg’d, though no Information was exhibited
againft him i all that time. In Confideration
whereof, and of others of the like Nature, (too
tedious here to relate) this Committee came to

this Refolutton :

Refolved, _

That it is the Opmion of this Committee,
That the refofing {ufficient Bail in thefe Cafes,
wherein the Perfons committed were batlable by
Taw, was illegal, and a high Breach of the Li-
berty of the Subject.

And this Committee being informed of an ex-
traordinary kind of a Charge aiven at the laft Al-
fizes at Arugften (in the County of Surrey) by
Mr. Baron HWefton, and proceeding to examine {e-
veral Perfons then and there prefent 3 1t was made
appear to this Committee,
Yobir Coley Richard Mayo, and Jobir Peivee, Gen-
tlemzn, and others (fome of whom put down the
{id Baron’s Words in writing immediately) that
Part of the faid Charge was to this Effedt: He
inveighed very much againft Fard, Luther, Cal-
i, and Zainglius, condemning them as Authors
of the Reformation, which was againft their
Princes Minds; and then adding to this Purpofe,
Zuinglivs ¢ up bis Fanaticifm, end Calvin built oi
that Bleffed Foundation : And to fpiak Truth, all bis
Difeiples are feafoied with fuch @ Sharpuefs of Spi-
rit, that it winch concerns Magifirates to kecp a fliatt
Hiid cver theiny and now they are refilefs, amufing
us woith Fears, ond woibing will ferve them but a
Parliginent,  For iy Part, I kiow #o Reprefento-
tive of the Nation but the King 5 all Power ceulers
i bim : Tis true, he does entraft it with bis Mini-
frers, but be is the fole Reprefentativz 5 and I'faith
be has 1¥ifdoin enough to entruft it no finvie iin thfe
Men, who have given us fuch late Exomples of their
Wifdoin and Faithfuluefs.  And this Committee
taking the faid Matter into their Confideration,
came to this Refolution.

Refolved,

That it is the Opinion of this Comnuttee, that
the faid Expreffions in the Charge given by the
faid Baron I7:floir were a Scandal to the Refor-
mation, in Derogation of the Rights and Privi-
lepes of Parliaments, and tending to raife Difcord
hetween his Majefty and his Subjects.

And this Committee being informed by feveral
Printers and Bookfellers, of great Trouble and
Vexation given them unjuftly by one Robers Ste-
phens, (called a Meflenger of the Prefs) the faid
Stephens being examined by this Committee, by
what Authority he had proceeded 1n that manner,
produced two Warrants under the Hand and Seal
of the Chief Juftice Scroggs, which were 7n bec

verba

for examining the Proceedings of the Yudges.

Ang, H‘._WH E R E A4S there are diversill difpofed
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Perfons, who do daily-print and publife
many [editions and treafonable Books ana
Parigphlets, endeavouring thereby to difpofe
the Minds. of bis Majefty's Subjefis to Sed:-
tion and Rebellion s and alfo infamous Libels
refleting upon perticniay Perfons,tothe greal
Scandal of his Majefly's Governmeit : for
fupproffing whereof, bis Majefly hath lately
iffued out bis: Royel Proclamation.  And for
the wove [peedy [fuppreffing the faid feditions
Books, Libels and Pamphlets, and to the eid
that the Authors and Publifbers thereof siay
be brought to theiv Punifbincitt :

Thefe are 1o will and reqive you, ond i
bis Majefty's Nawe 1o chairge and coiiinand
youy and cveiy of you, #pa Sight berecf, 1o
be aiding and affifting nnto Robert Stephens,
Meffeizer of the Prefs, in feizing oi all fuch
Books and Pemphlets as aforefaid, as be fholl
be inforined of, in aiy Bookfellers or Printers
Staps oy Waichonfes, or dfeswhere <whatfo-
(e, to the citd they way be difpofed as to
Law fhell eppertain: Alfo if yeu foall b2 in-
formed of the Auhors, -Priuters o Publifh-
ers of fuch Books or Panipblits as are above-
seitigieds yoit are to apprebeird thim, and
beve ithein before one of Dis NMajefly's Jitfrices
of the Peace, to be procecied againft accoid-
iy to Law.  Dated 1his 29!b Dy of No-
vember, 1079,

by the Teftimony of 1o Rpburs Stephens Meflenger of

the Prefs, :and to .all Mayors,
‘Sheriffs, Baihiffs, Conftables,
and all other Officers and Mini-
{ters whom thefe may concern.

WiLLianM Scroges.

HERE AS the King’s Majefly batls
Jntely iflued out bis Proclamation fir
[uppréffing the printing and prdlifhing tniicen-
fed News-Books, and Pamphlets of News :
notwithffainding «which, there are divers Per-
fons who do daily print end publifh fuch -
cenfed Books and Paiphlets.

Thefe aie therefore to will aind require you,
and i bis Majefly's Name to charge aid
commend you, and every of you, fr'oin tiie
lo time, and ot all times, [o offen as yor
fhall be therennto required, to be aiding ard
affiffing to Robert Stephens, Meffenpér of
the Profs, in the feizing all fuch Books and
Pampblets as aforefaid, as be fhall be inforin-
ed of, in any Bookfellers Shop, or Priiitcss
Skap or Warehonfes, or elfewbere whatfo-
ever, 1o the end they may be difpofed of as 1o
Law fhall appertain.  Likesoife, if yeu fhall
be informed of the Aunthers. Printers or Pitb-
lifhers of fiuch Books and Pampblets, you are
to apprebend thewm, and have them lefore
e, or oie of his Mejefly’s Fuftices of 1he
P:ace, to be proceeded agasuft as to Law flaik
appertain. Dated this 28th Day of May,
Anno Dom. 1680.

To all Mayors, Sheriffs, Bailiffs,
Conftables, and all other Ofh-
cers and Minifters whom thele
may concern.

Ang. fi.

YWiLLian ScRoGeGs.
To Robert Stephens, Mef-
fenger of the Preis.
Upott
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Upon View whereof this Committee came to
this Refolution :

Refolved, That it is the Opinton of 1iis Cotiian’t-
tee, That the faid IWarrants are arbitvaiy cid
illegal .

And this Committee being informed of certam
fcandalous Difcourfes, faid to be uttered in pub-
lick Places by the Lord Chief Juftice S:rgggs,
proceeded to exanune St Rebert Atkins, Iatc one
of the Juftices of the Common-Plias, concernng
the fame; by whom it appears, That at a Sefhions
Dinner at the
Sir Rebert Clayton) who was then prefent, the
{faid Chief Jultice took occafion to {peak very
much againft petitioning, condemning 1t as re-
{fembling 11, as factious and tending to Rebeilion,
or to that Effe&; to which the fud Sir Rodert
Askins made no Reply, fulpe@ting he waited for
{ome Advantage over him : But the Chief Juitice
continuing and prefling him with the faid Dil-
courfe, he began to juftify petitioning as the Right
of the People, efpecially for the fitting of a Par-
hament, which the Law requires, 1f 1t be done
with Modefty and Refpect.  Upon which the
Chief Juftice fell into a great Paflion 3 and there
is fome Reafon to believe, that {oon after he made
an 1l Reprefentation of what the faid Siv Keboit
had then {poke unto his Magefty. And this Com-
mittee was farther informed, That the {ad Siv
Rsber: Atkins being in Circuit with the {fmd Chief
Juftice at Summer Affizes was Twelve-month at
Monmouth, (Mr. diisld, Mr. Price, and Mr. Bed-
loe being then in Company) the Chief Juftice
fell feverely in publick upon Mr. Bedlce, taking
off the Credit of his Evidence, and alledging he
had overfhot himfelf in 1, or to that Effe@, very
much to the Diparagement of his Teftumony :
And the fad Sir Releit defending My, Bedlo’s Li-
vidence and Credit, he grew extreme angry and
loud, faying to thus Lffe®, That be verily belico:d
Lanchomn died innoccat’y,  To which the faid Sir
Rebert rephed, He wondred how he could think
{o, who had condemned him humfelf, and had not
moved the King for a Reprieve for him, All
which Matters of Difcourfe this Committee hum-
bly fubmit to the Wildom and Confideration of
this Houle, without taking upon them to give
any Opinion therein.

And this Commuttee proceeded farther to en-
quire io fome Paffages that happened at Lens-
Affizes 1aft for the County of Somerfot, at the Thi-
al of Theinas Dare, Gent, there, upon an Indié-
ment for faying falfly and {editioufly, That the Sub-
jecls bad but tieo Nicons to radvefs their Gricvaices,
the oue by Petitionting, the ether oy Relellicn: And
tound, that though by his other Difcourfe when
he faid fo, that 1t appeared plamly he had no re-
bellious Intent, in that he faid, Ther God fordid
1heve fhould be a Relbellon, be wenld be the firff Alai
10 drazo bis Sword egainft a Rebel 5 yet he was pro-
{ecuted with great Violence: And having pleaded
Not Guilty, he moved Mr. Jufhice Foues (vho
then fat Judge there) that he mught try 1t at the
next Aflizes, for that My, Searle (who was by at
tie {peaking of the Words, and a material Wit-
nefs tor his Defence) was not then to be had, and
an Afpdavit to that Purpofe was made and receiv’d,
But the faid Juftice Foues told him, That wasa
Favour of the Court only, and he had not defer-
vea any Favour, and fo forc’d him to try it pre-

fently. But the Jury, appearing to be an extraor-

/d Bailey, (in the Mayoralty of

dinary one, provided on purpofe, being all of
Perfons that had highly oppofed petitioning for
the fitting of this Parliament, he was advifed tg
withdraw his Plea 3 and the {aid Juftice Fores en.
couraging him fo to do, he confefs’d the Words,
denying any evil Intention, and gave the {id Ju-
{tice an Account in-writing of the Truth of the
whole Matter, and made a Submfiion in Cowrt,
as he was direfted by the fud Juftice ; who pro-
mifed to recommend him to his Majeftv, but im-
pofed a Fine of 700 /. on him, and to be bound to
the good Behaviour for three Years; declaring,
alfo, That he was tarned out from being a Com-
mon-Councetlor of the Corporation of Tawion
m the faid County, on Pretence of a Claufe in
therr Charter, giving {uch a Power to a Judge of
Affizz. And the faid Thomas Dore remains yet in
Prifon for the fad Fine s 1 which Matter of the
Tral aforefard, tins Committee defireth to refer
itfelf to the Judament of this Houfe.

Upon this Occafion Sic francis Weamington
made the toliowing Speech.

M Seccker,

N the Front of Adusia Clarte it is fid, Nulls

negabimus, nelli diferemns Fuflliticnm, ve will
defer or deny Juthice to no Man: To this the
King 1s {fworn, and with this the Judges are en-
trufted by thetr Oaths. I admire what they can
fay for themfelves; if they have not read this
Law, they are not fit to fit upon the Bench s and
if they have, I had almoft faid, they deferve to
lofe their Fleads.

M, Speaker, The State of this poor Nation js
to be deplored, that in almoft all Agcs, the Judges,
who ought to be Prefervers of the Laws, have
endeavoured to deftroy them; and that to pleafe
a Court-Faction. They have by Treachery at-
tempted to break the Bonds afunder of Magna
Charta, the great Treafury of our Peace: It was
no fooner pafled, buta Chief* Ju-
fice in that Day perluades the
“ing he was not bound Ly i,
becaufe he was under Age when it was pal-
fed. But this Sort of Infolence the next Far-
liament refented, to the Ruin of the pernicious
Chief Juftice. In the time of Richard the Se-
cond, an unthinking diffolute Prince, there were
Judges that did mfinuate into the Kino, that the
Parliament were only his Creatures, and depend-
ed on his Will, and not on the fundamental Con-
fututions of the Land ;3 which treacherous Ad-
vice proved the Ruin of the King, and for which
all thofe evil Infiuments were brought to Ju-
ftice.  In hus late Majefly’s Time, his Mistor-
tunes were occafioned chiefly by the Corruptions
of the Long Robe ; his Judges by an cxtrajudi-
ctal Opinion gave the King Power to raife Via-
ney upon an cextraordinary Occalion without Par-
Iament, and made the King Judge of fuch Occa-
lions. Charity prompts me to think they thought
this a Service to the King 3 but the fad Confe-
quences of it may convince all Mankind, that
every illegal Aét weakens the Royal Intereft 5 and
to endeavour to introduce abfclute Dominion in
thefe Realms is the worlt of Treafons, becaule,
whil{t 1t bears the Face of F rienathip to the King,
and defigns to be for his Service, it never fails of
the contrary Effeét,

‘The two great Pillars of the Government are
Parhaments and Juries: it isthis aves us the Title

? of
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of Free-born Englifbmen: For my Notion of free
Engliftmen is this, That they are ruled by Laws
of their own making, and tried by Men of the
{ame Condition with themfelves. The two great
and undoubted Privileges of the People have been
lately invaded by the Judges that now fit in 77-
winfier-Hall 3 they have elpoufed Proclamation a-
gainft Law ; they have difcountenanced and op-
pofed feveral legal Acls, that tended to the fitting
of this honourable Houle ; they have grafped the
legiflative Power into their own Hands, as in
that Inftance of Printing 5 the Parliament was
confidering that Matter, but they in the Interim
made their private Opinion to be Law, to fuper-
fede the Judgment of this Houfe ; they have dif-
charged Grand Juries on Purpofe to quell their
Prefentments, and fhelter great Criminals from
Juftice ; and when Juries have prefﬁ:nted their O-
pinion for the fitting of this Parliament, they
" have in Difdain thrown them at their Feet, and
told them, they would be no Meffengers to carry
{uch Petitions; and yet i a few Days after, have
encouraged all that would fpit their Venom a-
gainft the Government 5 they have {erved an ig-
norant and arbitrary Fadtion, and been the Mef-
fengers of Abhorrences to the King.

My, Speaker. What we have now to do, is to
load them with Shame, who bid Defiance to the
Law; they are guilty of Crimes againft Nature,
againft the King, againft their Knowledge, and
againft Pofterity. The whole Frame of Nature
doth loudly and daily petition to God their Crea-
tor; and Kings, like God, may be addrefled to
in like Manner by Petition, not Command. They
likewife knew 1t was lawful to petition; Igno-
rance can be no Plea, and their Knowledge ag-
oravates therr Crimes. The Children unborn are
bound to cuarfe fuch Proceedings ; for *twas not
petitioning but Parliaments they abhorred. The
Atheift rleads againft a God, not that he difbe-
lieves a Deity, but would have it fo. Trefilian
and Belkuap were Judges too; their Learning gave
them Honour, but their Villaintes made their £xi#
by a Rope. The End of my Motion therefore
is, ‘That we may addrefs warmly to our Prince a-
gainft them 3 let us {ettle a Committee to enquire
into therr Crimes, and not fail of doing Juftice
upon them that have perverted it; let us puige
the Fountain, and the Streams will iflue pure.

The Refolutions of the Houfe of Commons upon the
feid Report,

L. HAT it 1s the Opinion of this Houfe,

That the difcharging of the Grand Jury
of the Hundred of Offulfien in the County of
Middlefex, by the Court of King’s-Bench in Tii-
nity-Term lalt, before the laft Day of the Term,
and before they had finifhed their Prefentments,
was arbitrary and 1llegal, deftrutive to publick
Juftice, a manifeft Violation of the Oaths of the
Judges of that Court, and a Means to fubvert the
tundamental Laws of this Kingdom, and to in-
troduce Popery.

II. Thatitis the Opinion of this Houfe, That
the Rule made by the Court of Aing’s-Beuch in
Trinity-Term laft, againft printing of a Book, call-
ed The Weekly Pacquet of Advice froi Rome, is
illegal and arbitrary, thereby ufurping to them-
{elves legiflative Power, to the great Difcou-
ragement of the Proteftants, and for the counte-
nancing of Popery,

III. That 1t is the Opinion of this Houfe, That
the Court of King’s-Bench, in the Impofition .of
Fines on Offenders of late Years, have aded ar-
bitrarily, illegally, and partially, favouring Pa-
pifts and Perfons popifhly -affeéted, and exceflive-
ly opprefling his Majefty’s:Prateftant Subjeds.

1V. That it isthe Optnian of this Houfe, That
the refufing fufficient Bail in thefe Cafes, wherein
the Perfons committed were hailable by Law, was
illegal, and a high Breach of the Liberties of the
Subject.

V. That 1t 1s the Opinion of this Houfe, That
the {aid Expreflions i the Charge given by the
{aid Baron 77¢fton, were a Scandal to the Refor-

mation, and tending to raife Difcord between his
Majefty and his Subje@s, and to the Subverfion
of the ancient Conflitution of Parliaments, and
of the Government of this Kingdom.

V1. That 1t is the Opinton of this Houfe, That

the faid Wairants are arbitrary and ilegal.

The Refolutions of the Commons for the Impeach-

ment of the foid Judges,

Refolved,
HAT Sir Williain Scroggs Knight, Chief
Juftice of the Court of Kiisp’s-Beuch, be im-

peached upon the faid Report, and the Refolusi-
onsof the Houfe thereupon,

Refolved,

That Sir Thowmas Foues, one of the Juftices of
the faid Court of King’s-Bench, be impeached up-
on the faid Report, and Refolutions of the Houfe
thereupon.

Refolved,

That Sir Richard Weflonr, one of the Barons of
the Court of Exchequer, be impeached upon the

faid Report, and Refolutions of the Houfe there-
upon.

Ordered,

That the Commuttee appointed to prepare an
Impeachment againft Sir Framcis North, Chief
fuftice of the Court of Comnon-Pleas, do prepare
Impeachments againft the faid Sir W2/lliam Scioges,
St Themas Jonesy, and Sir Richard Wefton, u pon
the fard Report and Refolutions.

Ordered, /

That the faid Report, and feveral Refolutions
of this Houfe thereupon, be printed; and that
Mr. Speaker take Care i the printing thereof apart
from this Day’s other Votes,

Accordingly, Fan. 5. Articles of Impeach-
ment were attually brought in againft Siv 277/ ans
Scroggs 3 and the faid Articles were ingroffed, and
carried up to the Lords by Lord Cavendifh : But
the Parliament being foon after prorogued, this
Aftar was dropped ; however, it was thought pro-
per to remove Seroges from being Chief Juftice
which was done with all the Marks of Favour
and Refpe&, being allowed a Penfion for Life.
But a Parllamentary Cenfure did not hinder the
Court from preferring others, who had been cen-
{ured a little before ; as may appear by thefe Potzs
of the Houfe of Commons *.

* See Stat. Toi. Vol. V11, p. 4-9.
Osice.
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Oftob, 29. 1680,

Refolved, That Sir Francis Withens, &y promot-
g and prefeiting to bis Majefly an Addrefs, ex-
prefflig an Abborrence to petition bis Majefty for the
calling and fitting of Parliaments, bath betrayed the
undoubted Rights of the Subjefls of England.

Ordered, 7hat Sir Francis Withens de expelled
this Houfe for this High Crime s and that be re-

102, Proceedings againft E. Fitz-Harrs 32 Car. 11,

Nov. 13. 1680.

Refolv’d, That Sir George Jefferies, Recordes
of London, &y traducing and obffruiiing petitiviing
for the fitting of this Parlament, bath Jetrayed the
Rights of the Subject.

Ordered, That ain humble Addrefs be made to bis

cerve bis Sentcrice at the Bar of this Houfe upon bis  Majefty, to vesasve Sir George Jefferies ot of all

Knees from Mr. Speaker.
(Which he received accordingly. )
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CHIL.  Proceedings in Parliament againff EDWARD Firz-
HarRr1s, #por an Linpeachment for High~Treafon, March
25, (e, 1681. 33 Car. II.

N the 25th of March, 1081, the Houfe

of Commons took nto Confideration the
Affair of Fitz-Hariis 3 they began with reading
his Examination, taken Maich 10. before Sir Re-
birt Clayton and Sir Geerge Treby, which was in
Subftance as follows.

HE Examinate faith, That he was born m

Irelond, and was bred, and is a Roman Ca-
tholick 5 That he had a Commifiion, and raifed 2
Company of oot in Jivlaind for the Freich King’s
Service, and conduéed them nto France.

That in 1672, going to take his Leave of la-
ther Gough an Englifh Prieft at Paris, he told him,
within this two Years, You will fee the Catho-
ek Religion eftablithed 1 Lugland as 1t 1s
Fraice y the Examinate alking how that could be,
the King bemg a Proteftant, he anfwered, It the
King would not comply, there was Order taken,
and Things {o laid, that ke fhould be talien off or
killed ; That the Duke of Ford was a Catholick,
and m his Reign there would be no Difficulty of
domng it; That the Father then told him, thatthe
Declaration of Indulgence was for the ntroducing
the Catholick Religion ; and that to the fame End
the War was made againft Hofland, 1t being a Neft
of Hereticks; and that Medain came over to Ds.
Ve upon this Defion.

That the Exammate, about Fedruary 1672,
had a Lieutenant’s Commiflion n Captain Sidea-
bai’s Company, in the Duke of Albeincrie’s Re-
gument, 1 the Black-Heath Army; and that he
kncw many of the Offcers to be Remaun Cathy-
ficks 3 and that the A& pafling to difable Roimair
Cathslicks, he and others of them were forced to
quit their Commands ; that the common Opinion
among({t them was, for the fettling the Roman
Catholick Religion in Englend; but that the Mea-
fures being broken, by Means of the Peace with
Holland, and the Duke of 2%#% and other Catho-
lick Officers quitting all Commands, and the King
falling in his Expectations from them ; the Reman
Catholicks came to a Refolution to deftroy the
King, as Father Parry, Confeflor to the Portu-
gieze Ambaflador, told the Examinate in 1673 ;
who put this Confidence in him, being his Con-

3

feffor; and that the fame Father repeated the fime
Difcourfe to him with more Aflurance in 1678 3
adding then, that the Bufinefs then was now near,
and he fhould foon fee it done. That about A-
pril 1679, the Duke of Modena’s Envoy having
fworn him to Secrecy, told him, Thatif he would
undertake the killing the King, he fhould have
10,000 /. which he refufing, the Envoy faid, Tha
Dutchefs of Mazarine underftands poifoning a5
well as her Sifter, and a little Viol when the Kin~
comes there will doit; and that upon the Kiz:g’i
Death, the Army m Flanders, and Parts adjzcent
to Fraice, was to come nto Ergland to deftroy
the Proteftant Party 5 and that after that, there
fhould be no Parhaments, and that the Duke of
Feirk was privy to all thefe Defigns.

Thatabout Apiil 1650, Kelly the Prieft, whom
he had known above 12 Years, and had {ome
Times confefled him, owned to him at Caloie,
that he was concerned in the Murder of Sir Fd-
mundbiry Godfrey 5 and that the fame was done as
Pizuce had related 1t

"That the Examinate had bees fix or faven Years
acquainted with Monfieur ¢ Pay, Servant to the
Duke of 2w%; and that he told him foon after
the Murder of Sir Zdwundiuiv Godfrer, That that
Murder was confulted at Fundfor 5 and about that
Time faid, That the Duke was very defirous to
come to the Crown, the King beitig uncertam,
and not keeping touch with them; and that D:
Puy faid, there was a Neceflity of taking off the
King, and that it would be foon done : That the
Duke of York poffefling Part of the Examinati’s
Father’s Eftate m Jrelond, the Examinate betngr
acquamted with Father Bedinefiold, alked him,
How he could give Abfolution to the Duke, til he
had made Reftitution? To which the Father faid,
That every Penitent was fuppofed to know his
own s, and to decfare them to his Confetlor -
To which the Examinate replying with Warmth,
But fince you know it, you ought to take Notice
thereof 5 the Father anfivered, Be notangry, for
c’erit be long you may be in a better Condition.

That in March 1680, he met Father Patiich
at Paris; and talking of a Rupture that might be
between Lugland and France, the Father faid,

That
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vote. ‘This is a double A& of Injuftice: Let us
then vote, That the Commons have a Right to im-
peach in capital Cafes 5 and that the Lords bave de-

niedus Fuftice, in refufing the Impeachment in a Pay.-
liamentary way. At a Conference, let us fhow

1680. B. R,

¢ the French intended, in fuch Cafe, to {end
'PI-'fI];ilhal Bellfonds into Ireland with 10000 Foot
and 2000 Horfe, and Arms and Ammunition for
30000 Men to be raifed there; and the Father

promifed the Fxaminate 2 Regiment of the Men

to be fo raifed, and the Defign was to re.f’coz:e that

Kingdom to it’s former Owners in Subjeétion to
ance.

Fr’f‘;hat Father P{f!?'fﬂ'é‘ d{:ﬁred him to fﬂnd him all

the Libels that came out in Londor; and faid, that

Jibelling the King was a thing neceffary, in order

ro diftafte and make him jealous of his People ;
that the Examinate knew Mr. Ewverard at Paris

in 1665, and hath fince irereafed his Acquaintance
with him; and that the Opinion of Father Pa-

trick about libelling the King, encouraged the

FExaminate to concur with Everard, as to the Li- g

bel lately written by Ewvcrard.

As foon as the Examination was read, Sir 7obu
Hothar moved that it might be printed, to thew
the World the devilifh Confpiracies of the Pa-
pifts ; which Motion was feconded by Sir ¥ illiat
Yanes, who faid, that People had been prevailed
upon to beleve the Plot not true, and that that
Examination confirmed the Informations of Oates
and Bedloe.

Sir Francis Winnington. The treafonable Pa-
per of Fitz-Harris was to have been fent to many
Gentlemen, and they to have been feized there-
upon, as Traitors in a Conipiracy agamft the
King: All is at Stake, therefore let not our Cou-
rage leflen : Let us go to the Bottom of this Bu-
finefs of Fitz-Harrisy 1 move, he may be im-
peached of High-Treafon; and it may be, he

will relent and tell you all.

Sir Robert Clayton then {md, That when Filz-
Harris his Examination was taken at Vewgate, he
told him, that he thought he had not dealt inge-
nuoufly, unlefs he would tell what Counfe] he
had for drawing the Paper; and that he bad him
be ingenuous in the whole Matter, and he would
ccme and take his farther Examination 3 and that
Fitz-Harris having promifed this, he was remo-
ved out of their reach into the Tower.

Whereupon an Impeachment was ordered, and
Siv L. Fenkins commanded to carry it to the Lords;
aind Colonel Bireh faid, that we ought all to give
God Thanks for this Difcovery of Fitz-Hariis,
iiext to the firft Difcovery of the Plot.

Upon Saturday the 26th of March 1681, the
Houfe of Commons bemg mformed, that the
Houfe of Lords had refuled to proceed upon the
Impeachment,

Sir Themas Lee {aid, That he faw, by the Lords
sefufing the Impeachment, no farther Ufe of Par-
haments; That they would be a Court, or not a
Court, to ferve a prefent Purpofe.

Sir Williasii Fones. Indi€ments were brought
againft the Lords in the Zower, and yet that was
no Impediment to their Impeachment m the Lsrds
Houfe 5 but here 1s no Indi@ment or Profecution
brouwght aganft Fitz-Hasris. We have an In-
ftance frefh in Memory ; Scroggs a Commoner,
and not indicted at Common Law, yet the Lords
without feruple accepted his Impeachment. We
find the Lords have determined a great Point ;
the Lords Spiritual, as well as Temporal, have
voted the Refufal of the Impeachment of Firz-
Harris; which we own not in this Judicature,
and I hope never fhall ; and we are denied Juftice
by the Lords Spiritual, who have no Right to

Vou. lII.

how unwarrantable the Lords Aétions have been ;
and 1if the Diffolution of the Parliament follows,
it 1s the Fault of thofe Men who will not hear our
Reafons,

Siv Fraincis Winnington. ‘This Impeachment is
not an ordinary Accufation, but it relates to our
Religion and Property; and how the Bifhops
come to ftifle this, let God and the World judge
If the Lords will vote that the Commons
fhall not impeach him, they may as well vote they
{hall not be Profecutors. This is a new Plot a.
amft the Proteftants, of which Fitx-Herris 1s
accufed, and we muft not impeach him: In this,
the Lords fay, we muft not hear it I defire
you would come to fome Vote: You are willing
to difcaver the Plot, if you could If our time
be fhort, (as I believe it is) pray come to fome
Refolution to affert your Right A little while
ago, when the Duke was prefented for a Papift,
the Grand Jury was difmiffed by the Chief Juftice,
This feems as if the Lords would juftify the Judges
Proceedings by their own [f no Man doubts
our Right, pray vote it.

Stv Rebert Hewward, This of Fitz-Herris feems
to me to be a more dangerous Breath than ufual,
a Breath fit to be ftifled ; there is fomething in this
more than crdinary. If there be {o facred a Refpect
to common Trials in nferior Comts, ’tis ftrange
that the Houle of Commons fhould be below a
common Jury——-It {eems the Lords value Fizz-
Harris to keep him from us If Dangerfreld
would fpeak what he knew, nothing of Mercy
was too big for mm but they hurry Frzz- Harris
away to the Tewwer, when he began to confefs in
Newgate : Are you {o loft that you have no Mer-
cy left for the Proteftant Religton ? ——We hear
that the Fiench Ambaflador had a hand 1n this
Plot, which a Jury will not enquire into, I muft
confefs, that by the Carriage of this I have en-
larged my Sufpicion; for I cannot but fufpeé un-
ufual Ways——Somethmng depends upon this Man
Sare we muft not lay down all Profecution
of the Plot, and fay that the Proteftant Religion
{hall have no Mercy. Fitz-Herris may ment
Mercy by Confeffion ;5 and if his Breath be ftop-
ped by the Lords, I am forry that People will
fay, If it were not for the Lords, Fitz-Harris
might have di{covered all the Confpiracy, and the
Proteftant Religion might have been faved.

Mr. Serjeant Maynard then added, Weall know
what Arts and Crafts have been ufed to hide the
Plot; it began with Murder, Perjury and Subor-
nation : This of Fitz-Harris isa fecond Part of it 3
the Lords deny to receive our Impeachment ; in
effect, they make tlis no Parllament; if we are
the Profecutors, and they will not hear our Ac-
cufation, - *Tis ftrange, when their own Lives, as
well as ours, are concerned i the Blot——When
all 1s at Stake, we muft not profecute : If this be
{0, Holland and Flanders muft {ubmit to the French,
and they over-run all. This 15 a ftrange Breach
of Privilege, and tends to the Danger of the
King’s Perfon, and Deftruction of the Proteftant
Religion.

Sir Thomas Player. This of Fitz-Harris is a
confiderable Confirmation of the former Plot: I

call it the old Plgt, but ’tis {hill new upon us.
Gg When
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When he inclined to difcover what he knew, he
was fetched to #White-ball, and {ent to the Tower 5
and fo we were deprived of all farther Hopes of
Difcovery ; and now they ftop his Mouth : I
move therefore, that you wilt declare, That if any
Fudge, Fuftice or Fury proceed upon bim, and be be
found guilty 5 that yor will declare them guilty cf bis
Murder, and Betrayers of the Rights of the Com-
mons of England. Hereupon the Houfe came to

thefe Refolves:

That 1t is the undoubted Right of the Com-
mons in Parliament afferubled, to impeach, before
the Lords m Parliament, any Peer or Commoner
for Treafon, or any other Crime or Mifdemeanor;
and that the Refufal of the Lords to proceed in
Parliament upon fuch Impeachment, 1s a Demial
of Juftice, and a Violation of the Conftitution of

Parliaments.

That 1 the Cafle of Ediward Fitz-Harris, who
by the Commons has been impeached for High
Treafon before the Lords, with a Declaration,
That i convenient time they would bring up the
Articles againft him: For the Lords to refolve,
that the faid Fizz- Harris thould be proceeded with
according to the Courfe of the Common Law,
and not by way of Impeachment in Parliament,
is a2 Denial of Juftice, and a Violation of the
Conftitution of Parliaments, and an Obftru@ion
to the farther Difcovery of the Popifh Plot, and
of great Danger to his Majefty’s Perfon, and the
Proteftant Religion,

That for any nferior Court to proceed agamft
him, or any other Perfon lying under an Impeach-
ment in Parhament for the fame Crimes for which
he or they ftand impeached, s an high Breach of
the Privilege of Parliament.

This Matter, thus agitated m the Houfe of
Commons, was countenanced by a Proteftation of
nany Temporal Lords; which was to this Ef-
fect

¢« That in all Ages it hath been an undoubted
« Right of the Commons to impeach before the
« Lords any Subject for Treafons, or any other
¢« Crime whatfoever.

‘¢ That they could not rejett fuch Impeach-
< nents, becaufe that Suit or Complaint can be
. determined no where elfe; for an Impeachment
¢ js at the Suit of the People, but an IndiGtment
t 15 at the Suit of the King 3 as, the King may
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¢ mdict at his Suit for Murder, and the Heir, or
“ the Wife of the Partvy murthered may brine
« an -t Appeal ; and the King cannot releafe that
¢ Appeal, nor his [ndi@ment prevent the Pro-
< ceedings m it.

“ It 1s an abfolute Denial of Juftice, in regard
“ it cannot be tried any where elfe.  The Houfe
““ of Peers, as to Impeachments, proceed by vir-
‘¢ tue of their Judicial Power, and not by their
“ Legiflative ; and as to that, a& as a Court of
“ Record; and can deny Suitors (efpecially the
“ Commons of Euglaid, that bring legal Com-
“ plaint before them) no more than the Judges of
“ Weflminfler can deny any Suit regularly com-
““ menced before them.

“ Our Law faith, in the Perfon of the King,
““ Nulli wegobimns Fuffitiam, We will deny Ju-
“ fhice to no fingle Perfon ; yet here, Juftice is de-
““ nied to the whole Body of the People. This
‘““ may be mterpreted an Exercife of arbitrary
‘“ Power, and have an Influence upon the Con-
‘ {titution of the Erglih Government; and be
““ an Encouragement to all inferior Courts to ex-
“ ercife the fame arbitrary Power, by denying
““ the Prefentments of Grand Juries, {Zr. for
“ which, at this time, the Chief Juftice ftands
““ impeached n the Houle of Peers.

“ Thefe Proceedings may mifreprefent the
< Houfe of Pecrs to the King and People, efpe-
““ cially at this time; and the more, in the par-
“ ticular Cale of Kdwerd itz Harvis, who is
¢ publickly known to be concerned in vile and
“ horrid Treafons aganft his Majefty 5 and a great
“ Conipirator in the Popith Plot to murther the
““ King, and deftroy and fubvert the Proteftant
““ Religion,

Menmouth, Maceleificld,

Kent, Moidaut,
Huntington, Wharton,

Bedfora, Paget,

Salifbury, Greve of Werke,”
Clare, Herbert of Cherbury,
Stainford, Corirwoallis,
Sunderland, Levelace,

Effex, Crew,

Shaftefbury,

This Proteft was no fooner made upon Menday
the 28th of Mawch 1681, but the Parliament was
inftantly diffolved.

4 Which was alw.ays to be preferred ; and upon Notice thereof, all Profecutions at the King’s Suit were to flop, il the

Profecution at the Suit of the Party was determined.

Proceedings againfi Eowarp Frrz-Harws iz the King's-Bench, upon his
Arraignment and Plea to an Indictment for High-Treafon, April 27, &'.

1681. Palchz, 33 Car, 1L

N Wednefiey, April the 27th 1681. the
0 Grand Juries for the County of Middle-

fex were fworn 3 and after the Charge de-
livered by Mr. Juftice Fones, his Majefty’s Attor-
ney-General defired, That fome of that Grand
Jury which (erved for the Hundreds of Edmontonand
Gore (that for Offufffor Hundred being immediately
acjourned for a Week) might be prefent at the
{ivearing of the Witneffes, upon an Indi¢tment

for High-Trealon, to be preferred againft Edwoard
Fitz-Harris Prifoner in the Tower of London, which
was granted ; but the Grand Jury being under
fome Scruples againft receiving of the Bill, defi-
red the Opimon of the Court therein; which
Mr. Juftice Fones alone thought not fit to sive,
but ordered them to attend next Dav when the
Court was full. |

And
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And accordingly on Thutfday, April 28. the
faid Grand Jury came to the Bar, and Mr. M-

bael Godfrey (Brother to Sir Edmundbury Godfrey)
i:{:; Wnsf t%ei(r Foreman, addrefled himfelf thus

to the Court.
Mr. Godfrzy., My Lord, I havean humble Re-

queft to make to the Court on the behalf of my
felf, and another on the behalf of the Grand Jury
for the County of Middlefex, of which I am Fore-
man. ‘This Gentleman, Mr. #ard, 1 did beg of
when 1 was fworn, to chufe another Man that
was fitter for the Service, as being more experi-
enced, but he would not; and I beg your Pardon,
if T thould commit any Failure for want of Ex-
perience. But I defire, before we proceed upon
this Indi&ment before us, that this fame Fiz-
Harris may be examined about my Brother’s Death,
of which I fuppofe he may know much, becaufe
in the printed Narrative he does fpeak of one De
Py, who was a very active Man about that Mur-
der; and how ill a Man foever he hath been, we
do hope he hath fo much Truth 1n him, as to
tell what he knows of that horrid Murder, There-

fore I pray your Lordfhip, that you would grant.

an Habeas Corpus to fetch him betore your Lord-
{hip to be examined upon that Pomt before we
do proceed; that isall as to myfelf. My Lord,
as to the Jury, we doall of us humbly prefent
this Paper, and defire it may be read in Court,

*L.C. Tuftice, + What 15 it? a

® Sir Francis

Pemberton.  Petition |
Cl. of the Crown. It 1s not {ubferib’d by any
body.

Furors. But we do all own it, my Lord,

L.C. 7. What1s1t? Read it. ‘

Cl. of Crown. We Michoel Godfrey, &c. being
fworn to ferve in the Grand Inqueft for the Hun-
dreds of Edmoenten and Gore i this County of
Middlefex, &c. and being yelterday fent for into
the Court of King's-Beuch, by a Meflenger from
the fard Court, to be prelent at the fwearing of
feveral Witnefles produced on the behalf of our
Sovereign Lord the King, to prove the Truth of

fome Indi€tments, then in the Hands of the Clerk -

of the Crown; and obferving that Sir William
Waller, Smith and others were {worn to give E-
vidence againft Zdwerd Fitz- Harris, now Prifoner
in the Tower, who in the late Parliament at Ox-
ford was 1mpeached by the honourable Houfe of
Commons in the Nane of themf{elves, and of all
the Commons of Ewglond; of which, we the
faid Michael Godfrey, &c. are Part, and as Jury-
men, be his Judges alfo.

We therefore humbly defire the Opinion of this
henourable Court, whether it be lawful and fife
for us, the faid Godfrey, &c. (in cale an Indi&-
ment of the faid Firz-Harris fhould be brought
before us) to proceed to cxamine any Witnefles
n reference to the faid Indi@ment, or any way to
meddle with it, or proceed uponit, notwithftand-
ing the faid Impeachment, and Votes purfuant to
it by the faid honourable Houfe of Commons?
And this-being a great Point in Law, and of fo
great Confequence for us to -undertake in a Point
of Right not fétthd by Confercnce, and remin-
ing yet undetermined in'the High Court of Par-
liament :

We therefore -humbly defire the Opinion of
this Court upon the whole Matter, Whether le-
gally and fafely we may proceed to find the In-
dictment of Firz-Harris, or no?

Vou. 1.
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Mr. Godfrey. My Lotd, we do humbly defire
the Refolution of the Court in this Matter, as 2
thing of Weight; for we are between two Mill-
ftones, as we apprehend it, and fhall be ground
between them.

L. C. ¥. Look you, Gentlemen of
we do not apprehend fo.

Mr. At Gen. My Lord, be pleafed
to {fpare me one word: This Indi&-
ment was tender’d to this Grand Jury
yelterday, and this Gentleman was againft accept-
mg the Bill till he had your Judgment, and fo
were two more; but for all that, the Body of
them carried it (all but thefe three) to hear the
Lvidence: wherecupon Mr. Sollicitor and myfelf
did go on upon the Evidence, and fpent fome
time in opening it to them, and it was all given
to them; and truly, the Gentlemen did feem ta
be abundantly fatisfy’d what an horrid Villainy it
was, and we did think they would have found the
Bill: but it feems they have prevail'd to put thefe
Scruples into the others Heads.

L. C. . Look you, Mr. Attorney, we wiil not
now enquire into that. Gentlemen of the Jury,
you {eem diffatisfy’d in this Matter, and defire the
Opinion of the Court in it, whether you may
lawfully proceed to find this IndiGtment or not?
We did hear yefterday of fome Scruples you made
to my Brother Fones when you were fivorn, and
he fat in Court to give you the Charpe, which he
thought not fit then to anfwer, but left it till to-
day: truly we would have all things fairly and
clearly done, that we may underftand how we 20
all along in this matter. Your Scruple is thiss
Here was, you fay, an Impeachment offered a-
gawnft Firz-Harris by the Commons to the Lords,
and that Impeachment was of High-"Treafon,
which was not received, and thereupon there was
a Vote of the Houfe of Commons that he thould
not be try’d by any other inferior Court: Youde-
fire now to know whether you may enquire con-
cerning this Treafon, notwithftanding thefe things
that have paffed thus?

Mr. Godfrey. Yes, my Lord.

L.C. J. We arc very ready and willing to fatif
fy any of the King’s Subje@s in any Matters in
Judgment before us, that they may fez there fhall
be nothing but fair Proceedings in all Cafes: We
do tell you it is our Opinion, that notwithftand-
ing any thing of this matter that you fuggeft in
the Cafe before you, it is fit for you ta enqaire
upon the IndiGtment; and you are bound to en-
quite by virtue of your Oaths, if an IndiC@ment
be exhibited to you: you cannot, nor ought to
take any notice of any fuch Votes of the Houfe
of Commons afterwards, if any fuch there were,
for they will not excufe you {who are fivorn to
enquire of the Matters given you in Charze) in
cafe you do not your Duty 3 and therefore if you
have Evidence enough given you, to fatisfy you
that the IndiGment is true, you are to find it.
And likewife we ought to proceed according to
Juftice, in Cafes that are brought before us. Nei-
ther you nor we can take notice of thefe things,
in cafe there be any fuch as'you {uggeft; nor will
they excufe us before God or Man for the Breach
of our Oaths, if wefhould do the contrary, And
this we declare to you, not only as our Opinions,
but as the Opinion of all the Judges of £xgland.
For when we did hear there was a Scruple mada

by you the Gentlemen of the Jury, becaufe we
Gga would
{

the Jury,

Sir Robert
Sawyer.
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would make the way fair and clear, all the Judges
did affemble to debate the Matter for -your Satif-
faction; not that we were diffatisfied at all in it
our felves, but that it might appear to you and
the Kingdom, that there 15 nothing but Fairnefs
ufed in this Cafe, as in all others; and alf the
Judges, Nemine contradicente, were all of Opini-
on, that you are not to take notice of any of
thefe things; but if the Indiétment be exhibited,
and you have Evidence enough, you ought to
find it. This we have endeavoured for your Sa-
tisfaction, to make your way clear.

Furors. We humbly thank your Lordfhip.
[Tien the Fury went away, and afterwards found

toe Bill.]

On Friday, April29. 1681, Sit Tho. Stringer,
the King’s Setjeant at Law, moved for an Habeas
Corpus, to bring up the Body of Edward Fitz-
Harris, to be examined by the Court about the
Death of Sit Edmundbury Gedfrey. The Court
granted the Writ, and faid, he fhould be arraign-
ed upon the IndiGment agamft him, and then
they would examine him.

Saturday, April 30. Edward Fitz-Harris was
brought with a ftrong Guard to the King’s. Beuch
Court.

Mr. Serj. Stringer., Your Lordfhip hath been
-pleafed to srant an Habeas Corpus for Fitz-Harris,
and he is brought up and attends here.

L.C.7. Wewll {end for Mr. Aitoriney, Bro-
ther.

Mr. Serj. Fefferies. 1 beg this of your Lordfhip,
‘That you wili be plealed to ftay a little; I know
not how he comes to be brought up here; Mr.
Atterney, 1t feems, {ays, he knows nothing of it.

L.C.7. Well, well; fend for Mr. Atiorney,
Brother, and hear what he fays.

(Which being done, and Mr. Attorney come in,

the Prifener was brought to the Bar.]

Mr. Serj. §tringer. My Lord, 1 would humbly
move he may be brought into Court to be exa-
min’d before he be arraign’d.

L.C.F. Whyfo?

Mr. Serj. Sirimger. My Lord, we would have
him examined concerning St Edmundbury God-
frey's Death.

L.C. ¥ What mattersit? That may be done

after, as well as before.

Cl of Crewn. Edward Fitz-Harris, hold up
thy Hand.

Me. Fitz-Harris. My Lord, Ihave been a clofe
Prifoner thefe ten Weeks, and have not had the
Liberty to fec any one in the World: I defire [
may have Liberty to {ee my Friends, and fpeak
with them, before I do anfier to any thing.

Mos. Fitz-Harris, My Dear, plead to the Ju-
rifdiction of the Court; here’s 2 Plea drawn by
Counfel for you.

L. C.¥. You had beft confider well what you

have to do.

Mr. Fitz-Harris. My Lord, 1 defire this Pa-
per may be read by the Clerks.

Mr. Juft, Feres. No, no; that cannot be till
vou have anfwered to your Indiétment.

C'. of Crowon. Pull off your Glove, and hold

up your Hand.

Mr. Fitz-Harris, My Lord, 1 defire Leave to
plead to the Jurifdi@ion of the Court.

L. C. ¥. You fhall have it.

Mr. Fitz-Harris, [ defire this Plea may be al-
towed.

Mr. Jult. Dolden. Hear your Indi¢tment firft,

and plead afterwards,
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L. C. ¥. Look you, Mr. Firz-Harris, let us thys
far direct you: Your holding up of your Hand, and
hearing the Indictment read, will not hindet you
from any manner of Plea, which you may have to
make afterwards; but you can plead nothing before,

Cl. of Crown. Pull off your Glove, and fold up
your Hand; (which be did) And then the Clerk
of the Crown read the Subftance of his IndiGment
to him i Fnglifh. And then {peaking to him, faid,
How fayeft thou, Edw. Fuz-farris? Art thouguil-
ty of this High-Treafon whereof thou ftandeft in-
dicted, and haft been now arraigned, or Not Guilty ?

Mr, Fitz-Harris. My Lord, Ioffer this Plea to
be read firft, before I anfwer,

L. C. 7. That Plea? Take hisPlea: Let us fe
what it is.  'We take it to read 1t now.

Mr. Juft. Fones. Not to allow 1.

L. C. J. Only to fee what it is.

Cl. of Crown reads,

E‘T pred. Edwardus Fitz-Harris 1 propria po-

Jona fwa venit & dic. quod ipfe ad IndiGtament,
pred. modo verfus eum per Furator. preed. in forsa
pred. compert, refpondire conpelli non debet, qua gi-
cit quod ante Ind:tlament. pred. per Furator. pred,
i formia pred. compert. fil. od Parliam. Do, Re-
g15 nunc inchoat, &5 temt, apud Oxon, in Com, Oxon,
21. die Martii, Ao Reg. Dom, Carc’s Secundi nune
Regis Arglie, (e, Tricsfima Tertio, ipfe ident Ed-
wardus Fitz-Harris per Milites, Cives, & Burgen.
ad idesm Porliament. ad tunc & ibid. convocat. & af-
Jemblat. de &3 pro pried. Prodition. Criminibus &3 Of-
fenfo unde ipfe idem Edwardus Fitz-Harris por In-
dictament, preed. modo indictat. exiftit fecundum Legens
& Confuetndivem Parliamenti accufat. & impetit,
Juit coram Magnatibus & Proceribus bujus Regni
Aiglie in eodews Parliamento per Summmonition. ipfius
Dem. Regis ad tune & ibid. affemblat.  Quodgs i
petitio preed., in plenis fuis robore & effefin adbuc re-
manety freut per Record. inde i Cur. Parlicment.
pred. remanen. plenius liquer & apparet.  Et idem
Edwardus Fitz-Harris alterius dicit, quod i quis in
aligo Parliamento Dom. Regis bujus Regni Augliee
de alignibus Preditionibus, Criminibus, & Offenfis,
per Milites, Cives, & Burgenf. ad hujufmodi Par-
liament. convocat, &3 affemblat. in bujufimodi Parlia-
ment. accufal. &' impetit. fuit coram Magnatibus &
Proceribus bujus Regni Anglic in eodem Parliament,
per Summonit., ipfius Dom, Regis affemblat. tunc bu-
jufinodi Prodition. Crimine & Offenfa de & pro quibus
pujufinodi perfona in bujufinodi Parliament. accufat,
& impetit, fuit in Parliament, Dom. Reg. bujus Keg-
ni Anglie andiriy triari, & terminar: debeant, &
Jemper baflenus confucverunt, & de jure debuerunt,
& wen alibi in aligna Curia infer. quam in Parlia~
ment.  Et hoc idem Edwardus Fitz-Harris parer,
eff verificare, unde won intendit guod Dominus Rex
nune v2lit in Cur, munc bic de € pro Prodition. Cri-
minious, & Offenf. preed. refyonderi, & petit. Fudic.
JUipfe ad IndiSlament. pred. per Furator. pred. i
Jorma pred. compert. ulterius refpondere compelli de-
veaty . Cum hoc quod pred. FEdwardus Fitz-
Harris verificare vult, qued Proditio, Crimina, &3
Offenf. preed. in Indictament, pred. per Furator. pred.
m forma pred. compert. fpecificat. & mentionat. €
pro gutbus ipfe idem Edwardus Fitz-Harris per In-
ditament. ill. modo indiftat, exiftit, £ Proditio, Cri-
mina & Offenf. pro quibus ipfe pred. Edwardus Fitz-
Harris in Parliament. pred. in forma prad. accufar.
&S ampetit. fuit, € exiftit, funtunum € eadem Pro-
ditio, Crimina, & Offenf. & non al, negue diverfa,
quodgs tuspetid. pred. adbuc in plenis fuisrobore, vigare,
&S effeltn remanet, L.C7.
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L. C. % Look you, Mr. E!z—l{arrﬁ, as for this
Pleading here, we ufe not to recetve {'u_ch Plead-
Ing as this without 2 Counfel’s Hand to it,

M. Fitz-Harris. 1 defire your Lordfhip to af-

Counfel.
ﬁgiji E 7. Who would you have aflign’d Counfel 2

M. Fitz-Herris. Sic Williane Fones, Six Francis
Winnington, Sir George Tredy, Mr. Williams, Mr.
Pollexfen, Mr. Wallop, and Mr. Smith.

L.°C. . Here are a great many you name: we
will not enjoin any Counfel to {erve you farther

than they are willing themfelves. As for Sir #71/-
Liam Fones, one of them you defire, he does not
pracife now in Weftminfter- Hall, and therefore
we cannot aflign you him unlefs he pleafe.

Mr. Fitz-Harris. Then Idefire Six Francis Win-
nington, Mr. Williams, M. Pollexfen, Mr. Wallop.

L. C. ¥. Let them be aflign’d of Counfel for him.
We do aflign you them for Counfel.  And now,
look you, Sir, you had heft confider how you
plead this Matter, You will do well to think of
it, left it be more fatal to you than you expect ;
therefore we will give you time to plead the Mat-
ter you reft upon, let it be what 1t :-'Jlll: We'll
give you time to have Advice upon it, and you
thall be brought hither again on Zue/day Morning
by Rule. And in the mean time things fhall ftand as
they do. Mr. Attarney will confider upon the put-
ting in of your Plea, what 1s fit to be done upon it.

Mr. Fitz-Harris, My Lord, I humbly defire
the Liberty to fee my Wife and Friends in the
mean time.

L. C.¥. Mr. Aticrngy, why may not he fee his
Wife. {o it be done in the Prefence of fome Per-
fon entrufted by the Lieutenant, to fee that no-
thing be done that is prejudicial to the King ?

Mr. A4t Gen, 1 cannot oppofe it, my Lord.

Mr. Fitz-Harris. 1 defire my Counfel may

come to me. |
L.C.F. Mr. Fitz-Harris, we will admit Coun-

fel to come to you, or elfe it will do youno good
to aflign them ; all we can do fhall be done,

Mr, 4. Gen. My Lord, with Submiffion, I
conceive you will not allow any body to come to
him, to be alone with him; that would be the
Way to prevent the Difcovery of the Pradtices he
15 accufed of : I hope, if your Lordfhip fhew him
Favour, you will do the King Juftice,

Mr. Fitz-Harris. My Lord, I beg that any of
thofe that have been named may come to me.

L. C. . Yes, thefe four. And Mr. Attorney, they
are Gentlemen of fair Credit and Reputation in
the World ; we have no Sufpicion that they will
do any thing unfairly: what we can reafonably do
for any Man in his Condition, we muft do,

Mr, 4t Gen, My Lord, I am not agamft that ;
but I would have all done fafely and fecurely for
the King.

Mr. Fitz-Hervis. My Lord, I have one thing
more to beg; the Time your Lordthips have fet is
{o foon, that they cannot come to me perhaps.

L.C. ¥. °Tis long enough, Mr. Fitz-Harris.

Mr. Fiiz-Herris, 1t I cannot get them to come
to me m that time, what fhall I do?

L. C. . You muft do what you can; we can’t
enjoin them to come to you.

Mr. 4t, Gen, This Motion of his, I fear, 1s
defigned to put off his Trial.

L. C. f. It fhall not, Mr. Aternzy. It is true,
"tis a bufy time, the middle of the term; but they
will fure find time to difpatch this Bufinefs with-
m the time we have allotted. On the other fide,
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fome time they muft have to confider of it: I do
therefore tell him, it may be fatal and peremptory

'to him for ought I know. Indeed if we would

wnfift upon it, we might compel him to be ready
prefently, but that we will not in this Cafe.

Mr. Fitz-Harris. Pray, my Lord, give me till
Tburfday, if you pleafe.

L.C. 7. I know it is time enough for Counfel
to draw up a Plea between this and Tuefday.

Mr., Fuz-Harris. To-morrow 1s Swnday, my
Lord, and they can’t come to me then; fo [ fhall
have but one Day.

L.C. J. Mr, Fitz-Harris, *tis time enough ; we
muft not wafte the Term; for as we would fhew
you all the Favour we can in Equity and Juftice,
fo we muft not deny the King Juftice neither.
And you hear Mr. Atorney fay, that thefe things
(if they fhould delay the Bufinefs too long) would
be prejudicial to much of the King’s Bufimefs. It
may be, that this dilatory Plea may {pend {o much
time of the Term, thar we cannot try it; and
therefore if we do give a juft Favour, you muft
not grow upon us.

Mz, At. Gen. Mr, Fitz-Harris knows this Plea
hath been well advifed on: There went a whole
Club to the making ofit.

Mr, Fitz-Harris. How fhould I know? I ne-
ver faw nor heard of it till now. I have had the
feveret Meafure in the World: I have had no
body fuffered to come to me, |

L. C. 7. Do not complamn of Severity, Mr. Fi/z-
Harris. 1 do not believe any f{uch thing hath
been ufed towards you.

Mr. Fitz-Harris, Pray, my Lord, give me a
little longer time.

L. C. 7. Mr., Atterney, what if we dothis? He
giving you the Plea upon Tuefdsy, he may come
upon Wednefday Morning to put it 1n.

Mr. A4t. Gen. 1 cannot oppofe 1t, if your Lord-
fhip think fit {o to order it.

Mr. Juft, Dsiben, *Tis fit you fhould have it to
fee it, Mr. Atterney, before-hand.

Mr. Juft, Fones. And have {ome reafonable time
for Confideration what to do upon 1t.

L.C.F. Well, delvering of the Plea on Tuef-
day Morning to Mr. Attorney, we do give you tll
Wednefday to bring 1t hither; and then you fhall
come by Rule again.

Mr, Fitz-Herris, My Lord, I hope I fhall have
the Liberty to fee my Wife this Day.

L.C. ¥. Yes, at fealonable Hours, when there
may be fomebody by, to fee that nothing be done
to the King’s Prejudice. And your Wife muft
do this; fhe muft fubmit to be fearched, that fhe
carry nothing with her that may be prejudicial.
And with thefe Cautions we will admit her to
come to you.

Lieut. of Tower. Will your Lordfhip pleafe to
give us a Rule, to let his Wife and Counfel come
to him?

L.C. ¥. We do make fuch a Rule.

Cl. of Crown. My Lord, we will make it Part
of the Rule,

Lieut. of Tower. We defire fuch a Rule for our
Difcharge.

L.C. ¥. Sir, thisis our Rule, and we have de-
clared it to this purpofe. Then as to your Mat-
ter, Brother Stringer, this we will dos Let the
Lieutenant of the Tower keep Mr, Fitz-Harris
fafely till we return out of the Exchequer, and
then we will examine him.

1 Mr, Ser’;
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Mr. Serj. Stringes, My Lord, we think it iwell
be a fhort Bufinefs and foon over, 1if you pleafe to
do it firft. ‘ -

Mr, Fitz-Haris. My Lord, I may fee my Wifé
in the mean time, I hope.

L. C. ¥. Do you mfift, Brother, that wé {liould

examine him prefently ¢

Mr, Serj. Stringeir, My Lord, Mr. Godfiey de-
fires 1.

L.C. ¥. Then wewill prefently:

Lient. of Tower. Mufthis Lady {pedk withhim ?

L.C. 7. Yes, after heisexamined. Lieutenant
of the Tower, bring Mr. Fitz-Harris into our little
Room, where we willtake a Clerkand examine him.

Mzs, Fitz-Harris, to her Hufband, (the Court
being jufp rifen.) My Dear, do not confefs any
thing about the Death of Siv  Edinindbury Godfrey,
nor the Plat, for you will be betray’d : fpeak only
to little things.

[ Then the Prifsucr was carried away 1o be exaii-

nzd, and after that to the Tower.]

On Menday, the 2d of May, St Francis Win-
#ingtoin, and the other three Gentlemen afligned
of Council for Mr. Fitz-Harris 5 came to the Bar,
and moved the Court for an Explanation of the
Rule concerning themfelves, and the Bufinefs they
were aflign’d for.

Mr. illiams. My Lord, I am to move your
Lordfhip in 2 Cafe, wherein Jam, with-three others
of the Gentlemen that attend this Bar, affigned
of Counfel for Mr. Fitz-Harrisy and that which
I would beg for myfelf and them, is this: There
isone thing we defire may be explained a little in
the Rule. 1 humbly apprehend your Lordfhip
gave Leave to the Counfel, whom you fo affign’d,
to come to Mr. Fitz-Haerris, and entrufted them
with the Liberty of {peaking with him alone; but
by the penning of the Rule, we apprehend that the
fame Retiraint 1s put upon them, that is upon other
Perfons,to havefomebody by attheir being with him,

L. C. 7. The Lieutenant fent to me on Sazur-
day about it, and I told him it did not extend to
you.

Sir Fran. Wiinington, We think it may have a
Conftruction either way; but we defire it may be
made plam, as you meant it.

L. C. 7. We tell you, 1t 1s plain, and it was fo
intended.

Siv Fran. Wini, Therefore we taking it that
your Lordfhip pronounced and meantit {o, do de-
fire it may be {o exprefled. Weare fatisfy’d that
it was your Lordfhip’s Intention ; we defire the
Clerk may make it in plain and intelligible Words.
And there 1s this farther init, my Lordw——

L. C.F. Wedeclare it now to you, it was {o
meant and intended.

Str Firen, IWina. My Lord, there 1s this further
mit: We four have met, and we defire as much
as may be to expedite this Matter, as far as we
can, for our own Reputation, and doing our Du-
ty to the Perfon we are affigned of Countfel for.
But truly, fo foon as is appomted by your Lord-
ihip, it is impoflible for us to prepare things fo,
as to beready by 77edircfday Morning. The Pleal ne-
ver faw ,nor did I ever hear of it, till it was brought
and read here; but fince that, I have notfeenit
tll this time, The Rules were brought but laft
Night toour Chambers 3 there is no Sollicitor in the
Caufe that may attend us, The Indi@ment T have

not {een that we are to plead to, and truly I think
the Courlfe is to have a Copy of the Indiétment.

L. C. 7. We deny that, Sic Fran. Winnington,

I
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Mr. Williems. It is impoffible for us then to et
ready in this time, I humbly move you will affian
fome convenient time. I know your Lordthip will
not put an Hardfhip upon us that are of Counfel,
to plead fuch a Matter fo quickly, *Tis a Matter
of Difficulty, and there are not many Precedents
init; and therefore it will require more Care than
ordinary.

Sir Eran. Win. My Lord, We ought to prefent
things to the Court as they are in Fact, that we
may not lie under any Refle€ion from the Court,
nor any body elfe. You made a Rule on Saturday,
that I fhould be of Counfel for him, (which [
{ubmut to) but I knew not of this till afterwards,
I never faw the Plea, nor any Paper in this Caufe
as yet: The Rule was left at my Chamber this
Jaft Nights and when I faw 1it, Mr, Williams and
we got together m the Hall this Morning: We
could not do 1t till jult now, and we come now to
wait upon the Court, to acquaint them how the
Matter ftands. I was not in Court, when you
gave your Diretions about this Matter 5 but when
I find what the Nature of the Cuafe s, 1 fhall be
ready todo my Duty to the Court, and to him who
isupon his Life. Itisamighty Caufe, itis a Caufe that
may-be, if we donot acquit ourfelves as we ought,
have Reflection upon our Pofterity, if we donot do
it as well as we can, Thercfore we defire fome rea-
fonable time, that we may have Copies of the Pa-
persand things concerned inthis Caufe, as the Court
fhall direct. And we are affured your Lordfhipisfo
well acquainted with the ufual Method in fuch Cales,
that you will give us all the Favour n it you can.

Mr. /¥7aflop. For my part, my Lord,the Notice I
had was but very lately : I was by indeed when this
Perfon Fitz-Harris did defire Counfel; and your
Lordfhipafligned meamongft the reft; but nothing
of the Order was brought to me till this Morning :
fo that I know nothing of the matter lefs or more,
than what I heard upon the reading of the Paper here
on Saturdgy. 1do not defive time for time-fake, or
for Delay; but we thinkthe Nature of the thing is
fuch, as will require great Confideration, and we
defire convenient time to prepare it for the Coust.

L, C.¥. Look you, Sir Fraucis Winunington, you
muft confiderherethe Nature of your Cale: This is
an Indictment of High-Treafon,and there isnothing
I fee that is fo greatly confiderable in the Cafe,but
the Height of the Crime, *Tis an extraordinary
Crimeindeed, if he be guilty of it, (for I {peak not
to prejudice your Client, but of the thing itfelf.)
*Lisa’Treafonofa very high Nature :and then what
have we to confider in this Cafe? We might have
taken your Clientatadvantage here,and it had been
no Injuftice if we had madehim plead immediately
as he would:ftand by it: And we are not to confult
your letfure,but your Client’s Caufe s hehath pitch’d
upon you for his Counfel ; we have given him three
Days time to plead as he will fand by it, Saturdsy,
Monday and Tuefday, and he is to come with his Piea
upon Wednefday. "We have appointed for Conve-
mency-{ake, that you fhould give a Copy of the
Plea to-morrow Morning to Mr. Attoriey 5 but
we do not tie you fo peremptorily to that Copy,
that you may not vary in Words from that Form.
Give him but the Subffance of the Plea, and we will
not tie you to the particular formal Words, Perad-
venture Mr. Firz-farris could not have expedted
three Daystime, in Courfe of Law, upon fucha
Crime, to put in fuch a Plea, when he tells us,
he will plead fpecially to the Jurifdi&ion of the

Court. But we have doneit in this Cafe, to fhew,
that
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¢hat all the Fairnefs that can poffibly be ufed fhall
beufed. On the other fide, we muft not fpend all
our time fo, as to let the Term flip for his Negle®t
of waiting upon you. Therefore if he will delay
to fend to advife with you, he muft f{uffer for it.
Suppofe he did not come to you till to-morrow,
what can we help 1t ?

Mrs. Fitz-Harris, There 1s no Sollictitor, my
Lord, to go to the Councul.

L. C. ¥ Well, we muft not {pin out the Term to
pleafe him : he muit take more care;; I believe he
would by Dilatories be glad to put it off all the
Term. If Mr. Axtorney gives Confent for more
time, well and good.

Mrs. Fitz-Harris. T hope your Lordfhip will give
Leave for a Sollicitor 5 without your Lordihip’s
[eave none will dare to venture. And I had the
Rule fo very late—

Cl. of Crown. They had 1t at g of the Clock m
the Afternoon, as foon as it could be drawn up.

Mrs. Firz-Herris. That Copy was brought to the
Lieutenant of the Tower, and he fent 1t away 1m-
med:ately.

C!. of Crown. Another Copy they had from me
that Evening.

Mrs. Fitz-Herrie. Tnever faw my Hufband in the
Tower till yelterdayin the Afternoon,and I am anig-
norant Perfon,and know not what to do in 1t without
a Sollicitor. As foonas I could get Copies of the Rule
writ out, I carry’d them to thefe Gentlemen.

Mr. Pollexfen. My Lord, I think it will be very
hard upon us thatare of Counfel, to be fo ftraitned n
point of Time ; for my part, the Rule wasleft under
myDoorthe laft Night,and Lhadit nottill thisiViorn-
ing: It will bea mighty hard matter for us to get the
Plea ready, without a Sight of the Indiétment.
Things muft be averr’d tobe the fame; which we can-
not, unlefs we {ee what is there alledged. This Man
hath been kept clofe Prifoner,and no body {uffer’d to
come at him toinftruét him ; and we have not fomuch
as Copiesof any thing that we muft make ufeof. We
have no Concernment, my Lord, in this matter, but
what 15 affign’d us by the Court; and we do not
know by any Papers, if there be any, how we
fhould put it 1nto Form; and that is 1t, my Lord,
which may lie heavy upon us; if this Man’s bufi-
nefs thould mifcarry for want of putting it into due
Iorm, the Blame will be upon us, whoarcafligned
his Counfel. Thereforeif your Lordthip pleafe, un-
der thefe Conftderations, to give us time and leave
to fee the Indiétment we are to plead 10, we may
be the better enabled to do our Duty.

Str Fican. Win. Really, my Lord, I ought to
deal clearly with the Court; without a Copy of
the Indictment, I know not how we thall ba able
to plead as we fhould do.

Mr. Williems. My Lord, Ido really move, not
in favourof Fitz-Harris, but for my own Reputa-
tion: [ cannot put my hand to a Plea of this Con-
fequence, without time to confider very well of it,
and unlefs, in Truth, I can fee the Indi®@ment, and
compare the Plea with 1t, to put 1t nto Form fit
for the Judement of the Court. And if thefe
things cannot be granted, I defire to be excufed.

L. C. . Why, Gentlemen, fee what you afk :
Where do you find any Precedent of a Man in-
dicted for High-Treafon, that would plead to the
Jurifdiction of the Court, that had more time given
him than is in this Cafe?

Sir Fran, Win. We donotknow what his Plea will
be, my Lord, till we havefeenitand confidered it.

L.C. 7. Your Client told us all, and we know all
of us very well, thatit is to the Jurifdiction of the
Court, and can be no otherwifc.

Mr. Juft. Fones. Any thing elfe you may give in
Evidence upon Not guilty ; and it would be con-
fidered on your Trial.

Sie Fran. Win. My Lord, 1t may happen to be
not fo properly pleadable to the Jurifdiction of the
Court; we know not what it wiil be till we have
feen the things neceflary to draw it into Form. It
1s true confequentially, it is the Concern of our
Clienty but the Ground of our Motion at this time
15 for our felves. I did apprehend by the Rule, his
{pecial Plea was to be admutted, if he tender’d one,
let it be what it will: We muft confider many
things in a2 Cafe of this Nature ; and at laft, whe-
ther it will be to the Jurifdiion, or what ’ts, we
car’t tell asyet. And till we have {een the Naturs
of the thing, and what is neceffary to prepare it
for the Court, I cannot venture to give 1t it’s pro-
per Term. Bat our time is fo fhort, if your Lord-
fhip will afford us no longer, that we know not
how to be ready forit. Your Lordfhip does {peak
of Mr. Attorney’s being attended with the Subftance
of the Plea, not tying us to the Form in the Copy
deliver’d to him. Mr. Atterney was here upon Sa-
turday, when this matter was firft ftarted, and he
knew the Subftance then: We know not what it
1s more than by Report, It isa Plea that fo rarely
happens, that we muft be cautious in what Form
we put it. “Tis, as your Lordfhip hath been pleafed
to fay, an hornble Treafon that in the Indié¢tment
1s {pecify’d. ' We muft not {peak, nor do not miti-
gatc the Heinoufnefs of the Crime; nor do we
{peak 1t becaufe it is Term-time, and may hinder
our other Bufinefs: We fhall all of us, [ am {ure,
not at all confider our own Time, or Lofs in the
matter; but it being of fo great Weight, we de.
fire reafonable time to do our Duties: we name no
time, nordare doit; we fubmit that to the Court.
But, my Lord, under favour, for the Copy of the In-
dictment,we doconceive’tisneceffary that we fhould
fee a Copy of it ; and when the Court is pleafed to
admit the Party to give in a {pecial Plea to the
matter he 1s accufed of, and aflign him Counfel to
plead it, Itake it to be very rational and confonant
to Law, that we have a Copy of the Charge.

L.C. F. Sic Fran. Winniugton, for you to come
and fay thefe thinps here, methinksis very firange,
I think you can fhew us no Precedent, thatever fo
long time was given to any Man to plead to the
Jurifdiction of the Court, nor that ever a Copy of
the Indiétment was granted in High-Treafon; and
for you, becaufe of the Greatnels of the Treafon,
therefore to go about to make us believe, thatitis
more reafonable that a Copy of the Indi@ment
fhould be granted in this Cafe than in another; thac
the Greatnefs of the Crime thould be meritorious,
and deferve a Favour of the Court, not granted in
other Cafes, 1s a thing extraordinary.

Siv F, H/in. Ido not prefs it that way; Ipray I
may be underftood aright. Upon what appeared
the other Day, upon the Nature of the Plea, I pre-
fent it to your Confideration, Whether or no, when
you have been pleafed to admut a {pecial Plea, you
will not let us fee that which we are to plead ta?

L.C. ¥. No, it was never thought of furely.

Mr. Juft. Dolben. No, it hath been conftantly
denied in Cafes of Felony and Treafon ; and fo you
will find the Pradice to have always been. But Pl
tell you what hath been done fometimes; they
have granted fome Heads out of the Indictment,
that thould enable the Party to fit his Plea to the
Charge; and that was done in Wittypole's Cafe,
upon a Plea of Auter feis acquit.  They gave him
the Times, and fome other Circumftances, to fit

' I hie
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his Plea to his Cafe 3 but never was there a Copy

of the Indiétment granted.

Mr. Wallsp, My Lord Coke, 1n his Preface to the
third Report, declares, That 1t was the ancient Law
of England, and {o declared by Act of Parhament in

Edward 111d’s Time, That any Subject may, for his

neceffary Ufe, have accefs to Records and Copies of g
them, be they for the King or againft the King; and

that the Pracice to the contrary is an Abufion.

L. C. . So then, Mr. Wallop, you take it, that
we are bound when any Man s indicted of Felony
or Treafon, or any capital Crime, if he fay he muft
have a Copy of the Record, we muft grant him a
Copy of the Indi¢tment: if you think fo, the
Court and you are not of the fame Opinion.

Mr. I7ailop. 1 inform the Court what I have
read and feen, and where ’tis to be found.

Mr. Williams. My Lord, it may be neceflary,
for ought we know, for him to plead over to the
Fa& lad in the Indiétment, NotGuilty, as {fome-
times it is requifite for the Party to do. Now if we
fhould miftake for want of having what 1s necefla-
ry, and thereby preclude him of the Advantages
he might have had if the Plea had been rightly
drawn, for ought I know, it will lie upon me for
ever. My Lord, I do it merely out of Caution,
and for my own Reputation fake : If any legal Ad-
vantage fhould be loft by my Unwarinefs, it will
be a perpetual Refleftion upon me; and therefore
Tam fo earneft in this Cafe.  And, my Lord, I can
tell you what was done in a Cafe wherein I was of

Counfel ; 1t was not a Cale of Treafon indeed, but
it was Murder, the next Crime to it it was the
Cale of King and Thomas. Thomas was mdicted of
Murder in one County, and found guilty of Man-
flaughter; and afterwards was indicted for the fame
Murder in another County, and being to plead this
matter, Idid mfift uponit, that we ought to have
a Copy of the Indictment. There was fome De-
hate about 1t; but at laft we had a Copy, and we
alledg’d there, as here, it was impoflible to plead
without it; and the Caufe was removed hither into
this Court for Judgment.

Mr. Jult. Doiten. The firlt Indi@ment you might
have a Copy of, for you were to plead the whole
Record.

Mr, Pilliains. Nay, we had a Copy of that to
which we pleaded.

L.C. J. Mr.Williams, you tell us, you may per-
adventure have occafion to plead over when you
know *tis High-Trealon that you are indi&ed of,
in framing and publithing a treafonable Paper, Can’t
you direct your Client to plead over without a Co-
py ¢ Certanly what you alledge n that, for a Co-
py of the Inditment, 1s Non Canfa pro Caufa,

Mr, Juft. Foires. What Prejudice will it be to
your Client to plead over?

Str Fran. Win. My Lord, we only offer thefe
things for ourfelves, and we hope we fhall not be
prefled to do fuch a thing as this, without having
reafonable time to confider and deliberate of it, and
without having what is neceflary in order to it.

[Then Mr. Attorey being fent fory came into the

Conrt.]

L C.7. Lookyou,Mr.A4ttorney,theleGentlemen
that were affign’d of Council for Fitz-Harris, do
move the Court here, and fay, they would have
longer time to draw up his Plea, for they muft make
ufe of feveral Copies of Papers, and they cannot
fo {oon obtain them, nor find out thofe Records
thf.',y mu{’c' ufe, or other things as Ingredients to
this Plea, in o fhort a time ; and they fay likewife,
that they defire a Copy of the Indi@ment. Now,

I

i truth, they ought to have given you notice of
this, that you might have been here likewife to
hear what they fay: If you do confent to give
them longer time, we fhall be ready to da'it: but
without 1t, we fhall not be willing to'delay it.

Mr, At, Gen. I think your Lordfhip and the Court
ave them a very juft and reafonable Time, when
ouallowed them four Days; and thefe Gentlemen
are miftaken, if they think they are affighed as
Counfel to all Events. They are only to draw up
a Plea upon that Matter that isalledg’d by the Pr:-
{oner, and to the Jurifdiction of the Court.

Sir Fran, Win. No, my Lord, [ beg your Lord-
fhip’s Pardon: The Rule is to plead the fpecial
Matter without more faying. :

Mr. Ar. Gen. My Lord, under favour, itisas]
fay, and fo is the Courfe of Law ; for the Prifoner
ought to acquaint you with the Pomnts he defires
his Counfel to be heard to: And in this Cale, Friz-
Harrisdid acquaint the Court before he would plead,
that he had fomething to object to the Jurifdiction of
the Court ; and fo his Wite directed him when the
gave him the Paper.  I{uppofe fhe had other Ad-
vice upon it; for fhe could not draw it up in that
Form it was herfelf : and he did acquaint the Court,
he had Matter to plead to the Jurifdiction of the
Court, and concluded {o in the Paper that was read.
And thereupon, according to his Prayer, he had
Counfel affign’d him, thefe Gentlemen. I confent-
ed toit, asit was juft I fhould ; but that they thould
think, that they are to advife him in other Matters
than that Particular upon which they are aflign’d,
I know they know their Duty better than to offer
at any {uch thing. Now fince then there is but
one fingle Point, the Jurifdiction of the Court and
nothing elfe, for they are not to advife in other
Matters; I think it was more than friét Jultice,
nay, it wasa very great Favour, forall Men ought
to be ready to plead {uch Pleas immediately.

L.C.F. Yes, n ftrictuefs, we might have re-
quired him to plead,ashe would ftand by it,prefently.

Mr. At Gen. The Law 1s, that he muft have
all ready, i Poigne, to make it appear that what
he aversin his Pleats fo; therefore you needed not
to have given him any longer time: but becaufeall
the World might {ee the Court and King’s Coun-
fel dealt fairly i this Matter, and did not mean to
take advantage of any thing that look’d like a Sur-
prize, I confented to that time that your Lordfhip
was pleafed to fet: And as for the Copy of the In-
di¢tment, 1Iknow notany Reafon they have to de-
fireit; for they are not to advife in that, what De-
fence he fhall make, but only upon this Matter he
hath alledged.,

L.C.F. Look you, Gentlemen, what Mr, A-
torney tells you 1s fo, and we do expeét that you
fhould conform yourfelyes to it: We have given
you three Days time, which s {ufficient for {uch a
thing as this.  And Mr. Attornzy, we told them
thus when we did dire® them, That they fhould
deliver you a Copy of the Plea to-morrow Morn-
ing. Wearenot {o critical with them,as that we wili
not recetve their Plea, if it be vartant in Form from
that whichthey deliver to you. That that we intend
by it is this, That they fhould deliver you a Plea,
the fame n Subftance as that which they do plead
here: If they would alter it in the Form, we can
give them leave to do that without any Prejudice.

Mr. A, Gen. We will never pinch them in
Form I think I have Matter enough.

L.C. 7. I tellyou truly, I do believe fome Friends
of his had Counfel to draw up this Plea for him.

Mr., Af, Gen, A great Cabal, nodoubtofit, my
Lord! * M. }7al-
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Mr. Wallop. My Lord, I defire that Counfel

may be affigned 1n my Place.
. We afligned him thofe that he required,

LG
cxcepting Sir W¥illiam Fenes 5 and we did not deny
to put in Sir Williain ‘fones’s Name becaufe we
would not affign him, but becaufe he hath de-
clined the Bar, and does not prachfe here.

Mt 7Villiams. We do not draw i the Name of
Sy William Fones, or declne him ¢ We {ubmit to
your Order about ourfelves; but we defire that
Perfon that did draw this Plea may be added to us,

L. C. 7. If his Wife defire it, and will name
him, 1t {hall be fo.

M. #illiams. 1 defire to be put out, and he putin,

1. C. 7. Sir, he underftands what hewould have,
fure! and we can’t difcharge you upon any {uch
Account.

Mr. /77al%p. Tlere are many Particulars and ma-
ny Averments, which cannot {o fuddenly be fet
right as the Time allotted.

“Mys. Firz-Harris. My Lord, there is not half
thofe Gentlemen afligned that I writ to my Huf-
bhand to afk for: I direGted him eight.

L. C. ¥. Who clfe would you have ?

Mye. Fiiz-Herris. There was m the Paper Sir
William Fones, his Majefty’s late Attorney-General,
Sir Francis Winninglen, NMr. Williains late Speaker
of the Houfe of Commons, Sir Gesige Tredy Re-
corder of Londsiz———

Mr. Pollezfen. Your Lordfhip may eafily per-
ceive by this Gentlewoman’s Carriage, how we are
like to be inftruéted 1n this Caufe, when no body
follows 1t but fhe.

L. C. ¥. Do you defire Sir Gesige Treby thould
be added ?

Mis. Fitz-Herris. Yes, 1do.

L. C. 7. Letit be fo then.

Mirs. Fitz-Haris. And Six W illiain Fones § T will
do what I can to get him to come.

L.C. 7. We will not enjoin him; but if he
pleafes, we leave him to his Laberty.

Mr. Juft. Dolben. Why, Miftrefs, you are got
mto the Hands of Gentlemen that are as learned
and able in their Profeflion, asyou can have 5 you
need no more.

L. C. 7. Do you defire Mr. Sinith ?

Mrs, Iitz-Heriis, Yes, my Lord.

L. C. 7. Then add lnim.

Mr. Pollexfen. We defire that there may be
Leave for a Sollicitor, one that may carry Papers
in the Prefence of the Lieutenant.

L. C. ¥. We have Confidence in you, but not
in other Perfons ; therefore we muft confider of
that : But what think you of it, Brothers? We
may permit, Ithink, oneto come from the Coun-
fel to him with that Caution.

Jitdges. Yes, my Lord.

L.C. 5. Let the Papers then be infpeéted before
by the Lieutenant of the Tswer, and be from one of
the Counfel ;5 and {o they have Liberty to do it.

Mr. Ait. Gen. There is no need of any Papers,
my Lord

L. C. 7. Mr. Atterncy, donotoppofe that: Let
them have Liberty to carry any Papers that any of
their Counfel, thefle Gentlemen we have afligned,
fhall fend to him, or any from him to them; fo as
the Licutenant may have firft the Sight and Peru-
fal of them.

Mr. stt. Gen. "There is no great Harm in that,
though I fee not that they will need any Papers.

L.C. 7. Yes, their Plea to the Jurifdiction muft
art{e upon Faét, which may be out of fome Papers.

Mr. 4tt. Gen, You are afigned, Gentlemen, but
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to one Point, the Jurifdiction of the Coutt 3 re-
member that.

Mr. Pollexfen. Your Lordthip is pleafed to fay,
That we may vary in Form from what we deliver to
the Attoruey-Gencraly and Mr. Attorney is plealed to
fay, he will not pinch us as to Form : How fhall we
be fecure no Advantage fhall be taken of the Iform?

L. C. 7.’ Tis only as to that Particular. You fhall
not be tied up to the Form you deliver tohim. What
Advantagesthere may be concerningtheFormof the
Plea you bring hither, we will fee fhall not be taken.

Sir Fran. Win. Will your Lordfhip pleafe to af-
ford us no longer Time ? |

L. C. . When you are to plead to the Jurifdic-
tion of the Court in a Cafe of High-Treafon, and
{ucha Treafon as this is, what Reafon 1s there that {o
muchtime asisgranted already {hould be given you?

Sir Fran. #/in. Shall not we have a Copy of the
Indiétment neither ? _

L. C. ¥. You will offer Things that are not to be
aranted to you, ad ceptanduir populum, that you
may fay youare hardly ufed, and mghtily ftraitned
in this Cafe.

Sir Fran, Winn. No, my Lord, we do not offer
it for any fuch Lnd.

Mr, Att. Gen. Gentlemen, remember you have
not Liberty to plead any Thing but to the Juniidic-
tion of the Court.

Srr Fr. Winn. We mult {fubmit to what your
Lordfhip orders i t.

[Upsi Wednefday ¢ 4¢b of May, 168 1. Edward
Eitz-Harris was brought frein the Tower to ihz
King’s-Bench-Bar. |

Cl. of Crown. Edward Fitz-Harris, hold up thy
Hand : (which be did) Thou haft been inditted and
arraigned for Fligh-Treafon; How fayft thou? Art
thou guilty of the High-T'reafon whereof thou ftand-
eft indicted, and haft been arraigned, or not guilty?

Mpr. Fitz-Harvis, 1 have madea Plea, my Lord,
which I defire may be recetved and allowed.

M. Wallsp. May it pleafe your Lordihip, I de-
fire to be heard a few Words. -

L. C. 7. Would you not have the Plea read ?

Mr, Wallop. T have but a few Words to fuy before
it be read, if your Lordfhip pleafe, for ourfelves,
or at leaft for my{felf. According to the beft Inftruc-
tions we have had, we have drawn up this Plea,
and I pray it may be entred fo. But, my Lord, I
humbly conceive we have not had, or for my own
Part I have not had thofe Inftrutions that were fit
to direé me in this Cafe, Itis afpecial Plea, and of
a Matter that rarely happens 3 and the Nature of
this fpecial Plea is, that the Matter contamed in
the Inditment and in the Impeachment, 1sone
and the fame Matter. Now I have not yet {een,
nor could I come at a Sight, though I defired 1t,
of the Impeachment, nor of the Inditment: But
I humbly conceive, that by the Law, as chis Cafe
is upon a fpecial Plea, the Prifoner ought to have
a Copy of the Inditment. And I do not fay thaz
every one may demand a Copy of his Indictment
to find Faults ; but upon a {pecial Plez, and par-
ticularly upon this, I humbly conceive he ought
to have a Sight and a Copy of his Indictment.

L. C. . What, would you not have your Plex
recerved P

Mr. Wallsp. Thus, my Lord: If we can have
no farther Inftru®ions, nor can by any other Means
come toa Sight of thefe Things, then it is the beft
Plea we can make in {uch a Cafe, and [ avow the
Plea: Butif any Thing thould fall out amifs to the

Prifoner for want of fucha Sight, I pray it may not

lie upon me.
Hh L. C 7.
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L. C. 7. Read the Plea.

Cl. of Crown. Et predifius Edwardus Fitz-Har-
ris i1 propria perfona fua ven. &5 dic. quod ipfe ad Indi-
Eament, pradicl. refpondere compelli non debet, quia
dic. quod ante Indifiament. prod. per Jur. prad. in
forma piad. compert, feil, ad Parl. Dom, Reg. nunc
incobat, &3 tent. aprd Oxon. in Com. Oxen. vicgfiio
primo aie Martii anno Regni diét. Dom. Reg, nuie
ticefiino tevtioy ipfe idem Edw. Fitz-Harns per M-
lites Cives & Bui genfes in eodem Par. cffemblal, no-
sine ipfor. & einnittin Com. Anglice, fecundum legem &
conf. Parl, dz alta proditione coram Magnat. & Pro-
cerib, hujus Regai dugl. in codern Parl. aflcinblat. im-
petit. fuit s que quidcsr impetitio in plends fuis vobore &
effecd. ackue remanet &S exiftit, prowt por Record, fnde
iiter Recorda Parlicmenti vemanens plenius liguet &
apraret, Bt pred. Bdw. Fuz-Harns alterius aic.
gued alte Piroditio in Indiffamenio pred. per Jur,
prd. in foiima pracd. compert, fpecificat, & montisnat,
(3 alta proditio unde ipfe predict, Edw. Fitz-Harris
iit Parl. tr.ed. wodo ut prefort. impetit. fuit 3 cxifti,
funt wne & eadein alte Preditio, & ucn alia neqire di-
wifay & qued iple prad Edw. Fitz-Harns in In-
d-{emeinto proed. weminat, &F frad. Ldw, Fiez-Flar-
vis fi iimpetitione pred. nortial. off una €5 cedem pur-
fener, & noir alia neque diverfe @ & lec parat. ¢ff vo-
rificare, &c. Unde spfe prad. Ldw. Fliz-Hanis pe-
trr, Jadiciwn fi Cer. Dom, Reg. Fic fupcr Indillainn-
tuin precd. Verfus ipfuin wltcrins precedeve vulty &

Mr. IFillicias. My Lord, we humbly pray. be-
ing afligned of Counfel for this Gentleman Mr.
Fitz-Harris, that this Plea may be received.

L. C.f. Mu. Atioricy, have you been attended,
according to the Rule of Court, with this Plea?

Mr, Az2. Gen, No, my Lord.

L. C.f. What 1s the Reaion of that?

Mr. Azt Gen, Here 1s no more in effeét, than what
was offered four Davsago, when Counfel was allow-
cd him. Ifent lait Nignt late to them for a Copy of
the Plea: Indeed Yefterday at Noon they fent me
this Note, That Fi:z- Herris intends te ftand upen
his Plea, that he ftands impeached i the Houfe o
Peers. I fent to know of them whether they would
plead this to the Juritdi&ion, or in Abatement, or
i Bar: They declared, tiiey would not plead to the
Jurifdition, but now I fee’tis to the Jurifdiction.

L. C. 7. It 1s fo; and that he propofed to plead
at firft.

Mr, dtt. Gen. It 1s true, my Lord @ But thus
they fent me Word.

L. C. 7. And asa Plea to the Junfdicion, fo it
concludes.

Mr. Hilliams., My Lord, we have done all that
is poffible for us to do in this Cafe. The Court di-
reted us to attend Mr, Atoriey with the Sub-
ftance, and fo we have done ; but the Form, we
had Liberty to do as we pleafed in.

L. C.J. You need not go about to excufe it, that
you have notdone it; we charge you with nothing.

Mr. Williams. 1 dor’t go about to excafe it 5 we
don’t take 1t as a Charge upon us.

L. C. J. All we fay 1s this : If My, A6y had
had it, peradventure he might have confidered of
a Replication by this Time, or what he would do
concerming 1t 3 but if he hath not had Time, we
cannot expect it from him.,

Sw Fi, Wi, My Lord, I only beg one Word
as to Matter of Fad, and *tis material as to ourfelves
tourge 1t. We cid fend feveral Meffengers to get,
if it were poflible to be obtained, 2 Copy of the
Impeachment in Parliament, We fent to the Houfe
of Lords Clerk to get it ; but they that went down,
tell us the Clerk is not in Town, orelfe we had
fent Mr. Attorney the whole Plea at that Time.
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L.C. . I only aflk the Queftion, to fee whether
Mr. Attorney. hath had Time to think of it.

Mr. Att. Gen. My Lord, I think I need not any
Time in this Calc.

L. C. }. Pray go on, Sir.

Mr. Ait. Gen. My Lord, [ do pray your Judgment
upon it ; for’tis a Plea thatisinfufficient: nay, *tis
no Plea to bar you of your Jurifdiion. Firfk, I ob-
ferve that whofoever will plead a Plea to the Jurif-
diction, if he have any Record to plead, muit have
it1n posgae, muft produce it in the Court, orat Jeaft
muft produce a Copy fworn, that the Court may
{ee thereis nothing dilatory in the Cafe. And for this

tatter, it will appear uponExamination tobe a phin
trivolous Pleas forthereis nofuch Matter dcpending
as thisPlea alledges. But I ipeakof it asa Plea to the
Jurifdiction of the Court; and fuch an one as wil]
plead fucha Plea, he muft have the Record ready,
to fhew 1t to the Court, and by the Courfe of Law
ought to have it ready to aflert to the Count, that
they have not Jun{diction: So then tis certainly
naught. “That s the firft Thing, Another Thing 1
this, with Submiflion; Ifay, They have oleaded no
Record atall, norany Impeachmentatall,asthis Cafe
1s 3 for the Notes that I have taken, my Lord, are,
They fay he was mpeached by the Commons de o/
Proditiciiz 5 but that 1s naught. He oughtin his Plea
to have fet forth his Impeachment, and for what
Crime particularly; for either an Indidtment or an
[mpeachment dealta Proditione, or Felony, or any
other Crime, 15 naught, the Law allows it not. He
oughtto fet forth, andmuft not aver upona Record,
but fet it forth 7» becverda, or in the Subftance of 1t
ard {o ought to plead the Record entirely as it is.
And for thofe neceflary Averments that cannot o-
therwife be made, the Law allows of them. Butin
this Cafe hecannorcome andaver upon thisRecord ;
for he hath iet forth the Impeachment not as it was,
but only barely de alia Proditione in gencral, which
the Record mult fhew, foas the Court may judge
of it, and 1t muft not be mtended. But as they have
fet 1t-torth, m this Cafe there 1s nothing of Trealen
{oecified 1n the Kecord averred, that can intend
this to be the fame; and, my Lord, fo are all the
Precedents.  Wholoever pleads a private A& of
Parhiarnent, muft plead 1t asit is, not in general
that it is for the {ame Matter ; for I take 1t then
it 15 naught : And we are i your Judgment, that
this is no Plea to the Juri{diction upon that Point.

L. C. 7. Mr. dttorney, Do you think it prudent
to argue it this Time, or will you take a Day ? Pray
confider of that a little. .

Mr. At Gen. My Lord, I think Delay is very
dangercus and mufchievous in this Cafe.

L.C. 7. We can give you as fhort a Day as you
pleafe.

Mr. Att. Gen. But to fatisfy the Court, the Clerk
will be ready with the Journals, to fhew that the
Fa& s not as they plead it.

L. C. . Look you, Mr. sttcrney, we muft go
on ma legal and formal Way, when we have a
Plea put n; therefore whether you will not take
Tmme for a Day or two to confider of this Plua:
You had the Subftance of it, but nothing con-
cerning the Manner of the pleading ; they would
not tell you whether they would plead it in Abate-
ment, or in Bar, or how : Therefore whether you
will not take Time to confider of this pleading for
a Day or two, pray confider with yourfelf.

| Then the King’s Counfel confulted one with another.]

Mz, Att. Gen. My Lord, not only for what I
have already offered, but for many other Reafons,
we can fee this can be no Way a Plea to the Jurif-
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diction of this Court; for upon nny}mpcachment
or Indi@ment, the King hath Eleétion to proceed
upon which he will : And if th_erc were te Ind:t-
ments for onc and the fame Thing, 1f none of them
are come to a Judgment, _thc King may proceed
upon which he pleafes, as that Cafe t?f Ireland
Yelterday ; though the Party were ayrmgn_cd nngl
ready to be tried 1n Ireland, yet the K3!1g might, 1f
he pluaﬁ:d, try lnm here ; and the I\n:‘lg hath or-
dered it fo to be. But, my Lord, I taket, that this
is not only apparently a falfe_Pl:ca.;. but a _ﬁ*ivolous
Plea in itfelf, being to the Jurifdiction of this Court ;
For there was never any thing of a Crime {o great,
but this Court of King’s- Beuch, which hath a fove-
reign Jurifdiéion, tor Commoners efpecially, could
tale Cognizance of it ; and I put 1t upon that, my
7 ord. Never was fuch a Plea pleaded to your juni-
dicion ; and therefore we pray your Judgment up-
on it.

" M. $9/. Gen. My Lord, before we come to that
which is the Queftion, 1if there were {uch a Ph:_:l
pleaded to the Jurtfdiction as they would have this
to be, we humbly pray the Judgment of the Court,
whether this be any fuch Plea at all as can bear any
Debate : For it will not be a Queftion now, how far
an Impeachment depending 1sa Bar to your Tunidic-
tion? But the Queftion is, furft, whether this be {uch
a Plea? For, my Lord, Idotakeit, noMan can plead
any Record manother Cou rt, any Indiétment or Ac-
quittal upon it, by pleading it this Form as this s
pleaded, by faying generally, that fuch a Timein
fuch a Court, he was indicted for the fame Offence,
and was acquitted ; yet thusthis Pleais, and nomore.
But he that will plead azter foitz acquit, muft plead
that fuch a time he was indi¢ted 1n {ucha Court, and
fot forth the Inditment and all the Proceedings of
that Court upen that Record, and then tis proper
for Judgment ; {ucha Plea is formal, and requires
an Anfwer, and 1t will be proper for us to give it an
Anfwer : And when fuch a Pleats put m, we fhall
either demur to it, or give 1t the Anfwer that it re-
quires of null ticl Record. But this does not require
anv particular Anfwer, becaufeit fets forthno Record
at all that we cananfwer to: for it 1s not {ufhcient to
fay in gencral, that he was indicted and acquitted,
or impeached, and then aver that it was for the
fame Offence; but he ought to fhew forth the Im-
peachment, and fet forth in the Plea the Record,
that upon it you may pafs a certain Judgment.
Theretore we hope you will fet this afide, as not
beine at all formal, or requiring ary Anfwer to it.

My, Sert. Mavward. My Lord, It you pleafe to
coniider in this Cafe what is the Queftion, and what
not. At prefent *tis not the Queftion, whether if a
Man be impeached of High-Treafon by the Com-
mons hefore the [Lords, and thisImpeachment ftands
unveveried in the Courtof Parliament; I {ay, *tis not
the Queftion, whether this Court have Juri{diction
over this Vian for that Oftence s but the Queftion s,
\Whetherhe hath putin fuchaPlea before you, as will
put that in queftion? Under favour, *usnot {ufficient
for him that wiil plead a particular Record, 1 bar or
other way, and make ufe of 1, that he plead 1t i
oeneral Terms, but he muft fet forth that Record as
itis; hemuft not give you the Title only, or fay,
he was indicted for fuch a thing generally 5 but he
nmuft {o fetit forth to the Court, thatif Iflue be
taken. the Court may, by comparing the Record with
the Plea, judee whether .t be the fame Matter or
no. Now when he pleads he was impeach’d for the
fame Treafon, he muft {et forth what that was, that
it may appear it was for the fame Treafon 5 and if
that he particularly fet forth as it ought, upon #u//

ti] R coid, the Queft:on wiil be,Is there fuch a Re-
Vou. 11L

for High-Treafon.
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cord or not 7 Now 1f he comes and {ays he was in-
dicted or impeached, and not for what in particu-
Jar; the two things that upon the Iffue are to be
compared, are not made {o fit for your Judgment.
In our Law, my Lord, if a Man will plead, he need
not fet forth a general A& of Parliament; but if
he will plead a particular Aét, he muft fet forth the
Matter of it, to bring his Cafe under the Judament
of the Court 5 and whether this be fo pleaded or
no, we {ubmit it to you,

L.Cf. Pray let me {peak two or three Words to
vou: do youfpeak it agunftourreceiving of thePlea?

Mr. . Gei. Yes, my Lord, we hope you will
not admit fuch a Plea.

L. C. f. That will be hard. Pray then confider
with yourfelf, whether if 1t be an mfufhcient Plea
(tor we'll fay nothing at prefent to that) and if the
Plea be fuch that no lue can be taken upon it (ad-
niutting 1t were {0) whether you fhould not demur
to 1f, before vou demand our Judement, that we
may have fomewhat upon the whole before us to

judge upon ¢ And Ipeak it to you, Mr. Attaruey,

to this purpole, that you may confider, whether
youfhallthink fit to demur to this Plea, or whether
you fhall think convenient to take Iffue upon it,
or to reply tot, that it may come judicially for
our Opinion ; for n a reaular way, if a Plea be ad-
mitted, 1t muft be cither demurred to, or reply’d
to. Pray confider of it in this Cafe s and we will
give you time to confider,” 1if vou pleafe,

Mr. Serj. Adoyzerd. Under favour, my Loid, if
a Plea be apparently vicious when it is upon Re-
cord, we nced not demur to it, nor take Ifjue ; for
clfe the Mifchiet will be, we fhall admut all that
15 well pleaded to be true. .

Mr. Sexj. 7off. My Lord, if your Lordthip pleafe,
I do confefs that according to the ufual Courfe and
Practice,if there be a doubt upon a Plea thatisread,
whereon any Pomnt in Law may arife,youdo put the
Party to demur or take Iffue : but according to the
common coutfe of this Courtin common Cafes,and
much more i extraordmary Cafes,and elpecially in
capital Cafes,and moft of allin 2 Cafe of High-T'rea-
fon,fuch as this,if it doappear to the Courtand your
Lordthip,that the Pleaisini’s natureafrivolousPlea,
you do ufually refafe toadmit {ucha Pler, and arve
Judgment upon it. Now we would acquaint your
Lord{hip with our Apprehenfions in this Cafe, and

we would pray you to confider what the danger may

be upon us to demur, if this Plea be frivolous, as it
appearsto be: For whether an Indidtment in this
Court,or an Indiétment 1 another Court be for one
and the fame Oftence,and foa bar to the furifdiction,
we arenot fomuch asadmtted into the Queftion of
that,as this P’lea 15, W hereas according to the courfe
in other Pleas, we pray you would be pleafed to fee
the Inconventence, 1f we fhould bz put to demur to
it for then we doadmit by this Demurrer,that this
Impeachment s for one and the fame thing; and we
humbly conceive,my Lord,that isa lictle dangerous.
[How then willit be pofiiblc for youever tojudge, that
the Impeachment (which in IYact is otherwile) and
the Indi€¢ment is for the {ane thing, unlels vou wil
put them to purfie the common Methods, how it
was in the Houle of Lords, by fhewing forth the Re-
cord ? Ana what can we do otherwife (it beingappa-
rently againt the common Formof Pleas,and mani-
feltly for Delay only ) than pray the Judement of the
Court, swhich we hope will be to reject this Plea 2
L.C.F. Brother Jefferies, you need not be afraid,
that you fhall be concluded by this Demurrer, that
there 1s fuch an Imvcachment i the Lords Houfe
for the fame Offence : there will be no colour for
it. And Brother Adaynard, formerly [ confefs,when
Hhoa they
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they pleaded Pleas Ore fenns, and took thewr Iix-
ceptions Ore tentts tao, they woulc} demat_ld ]udg_-
ment of a Plea prefently ; and fo it was in the B:-

fhop of Hinckifici’s Cale, 3 Edw. 111 where there
was an Indi@ment againft the Bifhop here in this

Court,forgoingaway from the Parliamentat Shreusf-
bury without the Leave of the Lords: There Shaid
comes in, and pleads Ore fenus this Matter, and fays,
Thisis a Thing that concerns the Lords in Parha-
ment, of which they have Cognizance only, and o
prays the Judgment of the Court prefently, Whe-
ther they have Jurifdiftion of the Caufe or nos
And he pleads it in Abatement. There they
over-ruled him prefently without any more to do,
becaufe their Pleadings were not as now they ares
now they are grown ntoa Fm:nml '\_rVn}', all entred
upon Record, or at lealt written in Paper: And
what fhould be the Reafon why you fhould net do
according to the comimon Courle of the Court, 1
leave it to you to confider of 1t.

Mr. Serj Musnard. It 18 very true, my Lord ;
ancicntly the Courfe was fo, my Lord, and the Law
was fo too, to plead Ore tenrs 5 but pleading i La-
per is the fame Thing s and the Courfe of the Court
hath been, when they faw it in Paper to be a fit-
volous Plea, to give Judgment prefently : And you
have the fame Privilege upon this Account, as they
had when Pleas were by Word of Mouth. 1f there
be 2 Demurrer, it may hang longer thanis con-
venient this Caufe fhould do.

L. C. . Do not fpeak of that, Brother Aday-
qord 3 as to Delay, you fhall take as fhort 2 Day as
you will.

Mz, 2. Gerr. 1 have looked upon all the Pre-
cedents, and could rever meet with one Demurrer
where the Plea was to the Jurifdiction : But I pray
vour Judgment upon the firlt Matter, whether
« hofoever pleads to the Jurifdiction ought not to
have the Record i porgne to jaftify his Plea ? Ina
Plea in Bar indeed 1t may come m by Mitsimus,
but i Plea in Abatement, the Party ought always
to be ready with thofe Matters, thatare to out the
Court of their Jurifdiction ; and befides, the Court
;s to maintain their own Jurifdiction, the King’s
Counfel have nothing to do to affert that, but they
ought to avoid ali Things that may be to the King’s
Prejudice, and thercfore it ought to be by the
Judgment of the Court in this Cafe fet afide. But
I do think you will never find 2 Demurrer that was
to a Plea to the Jurifdicion,

L. C. f. Pray conficer of that.

Mu, Art. Ger, Butif it appear to be a frivolous
Plea in the Form or in the Matter, you will not
put us fure to demur.

L..C.77. If youdonfift upon it, thatyou won’t
demur, nor do nothing, we will give Judgment ;
hut we will take Time to confider it, 1f you won’t
demur, nor take Iflue, or Reply.

Sir Lian. IWithens. Wili your Lordfhip pleafe to
firarc me one Word? Asit hath been obferved to
your Lordthip, thisis a Plea to the Jurifdiction of
the Court ; and if they doplead a Plea of that na-
rure, the Court always expeéts the Plea fhould be
fubftantially good, otherwife *tis not to be recetved.
Now it is not fubflantially good here; for it fays,
that Fitz-Tariis was impeached of Fligh-Treafon :
Now fuch an Impeachment is naught, for no body
can be impeached of High-Treafon generally. It
ought to come and et forth the particular Aéts that

make up the Treafon 3 for the calling of a Thing
{o, does not makeit fo: Thercfore they that would
nlead this Plea, muft come and fLew that theresan
Impeachment that hath {fuch Matter in itas does a-

mount to Lreafon ; fo that then it being a naughty

A

Plea in the Subftance of i, and the end of it to
put this Court out of a Jurifdiétion, we hope for

that Reafon you will not receive it.
Mr. Sainders. One Word farther, 1t your Lord-
{hip pleafe, on the fame Side for the King. Asfor
this Plea that he hath pleaded here, 1t 1t had had
fubftantial Matter in Law, whereapon to ground a
Debate, we fhould not prefs your Lordthip not to
receive it, but we muft get off of it as well as we
could ; but when it is manifeftly pleaded merely for
Delay, and it foappears to your Lordfhip upon the
reading of it, and that there 1s nothing of Subftance
init, then we hope you wiil not receive it, nor put M,
Atteraey to demur to it, or take lfive uponit. Now
for the Plea the Cafe isthus: Here is an Indidtment
for Treafon againtt Mr. 29¢3- Haiiis, for confpiring
the Death of the King, compaflng of it, and decla-
ring fuch his Intention by a venomous Libel. Now
he comes and pleads to out this Court of then Jurif-
diction 1 and what does he plead ? He fays he was
formerly impeached of High-"Treafon m the Parlia-
ment, that s all he fays concerning the Impeach-
mient 5 then he does come and make an Averment,
without fhewing more, that this High-Treafon,
and that for which he was impeached, 1s the fame ;
and takes upon himfelf to judge, whether the Court
will or not, and will not fubmit it to the Court,
which certainly is not the right Way of pleading. If
Mr, Fitz- Haricfs thould come and plead anter foitz
acquit, That he had been tried at another Time for
the fame Offence and acquitted, he fhould not have
faid generally he had been formerly mdicted and
acquitted, and this for the fame Thing; but he
muft have fhewed the Record, and then averred up-
onn the Record that it was for one and the fame
Crime. For {uppofe in this Cafe, which would have
appeared perhaps to be fo, if he had done as he
(hould have done, fhewn that there was fuch an
Impeachment, whereby he was impeached of Iigh-
Treafon, and which Impeachment did charge him
with Treafon [or levying War againft the King, and
then have madea Conclufionas he doesnow, withan
Averment, that the Impeachment and the Indiét-
ment was for one and the fame Otfence : Under fa-
vour, notwithftandimg his Averment, the Court
would have adjuged them not to be the {ame; foraf
o be the Trealon do not appear upon the Record to
bethefame, his Averment will higmfy nothing ; why
then his pleading now thus infufhiciently for want
of the Record, will be better for hun than if he had
picaded it fufficiently. Why thenithe had now plead-
ed, that thereisa Record of the former Impeach-
ment, and fet forch the Record, and then averred
this was for the fame, Mr. At7oricy might take Ifiue
either there was no fuch Record, or faid 1t was ano-
ther Treafon, and traverfed it that it was not for the
{fame; and {o there would either have been one Trial
by the Record, or the other upon the I‘act, by the
Country. But now as he hath made 1t, this Trial
both upon the Record, and upon the Fadt, 1s only
triable by the Country, not by the Record. For if
Mr. Atteriey take Iflue that there 1sno fuch Record,
then all the Record is, that he was impeached for
High-Treafon, and then a Record of Impeachment
fer any High-T'reafon would ferve the turn ; which
if it be not for the fume, it ought not : So then the
Iflue of null tiel Record could not be taken,  Why
then now, my Lord, astothe Fact: If Mr. Artei-
ney take Ifiue, that it was not the fame T'reafon,
then the Record muift be tried; that s, whether
there was {uch a Record that does contamn an Im-
peachment for the fame Treafon for which he ftands
mdicted ; tius I fay, muft be tried by the Country.
And if he have pleaded it {0, that Matter of Re-
cord

L]
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cord upon Iffue muft be tried by the Country, for
that reafon his Plea is naught 3 and if that be fo,

then the Court may be fatisfied, and *tis apparently
pleaded only for Delay, becaufe he would not come
to the principal Matter, and plead Guilty or not
Guilty, which is the Matter of Fact moft proper
for the Country. I rather hope he is not Guilty
than that he is: but if he be Gulty, tis the moft
horrid venomous Treafon as ever was fpread abroad
in any Age. And for that reafon your Lordfhp
will not give Countenance to any‘Delay. And there-
fore we pray the Plea may be rejected, and he may
anfwer over.

Me. A, Gein. He hath not pleaded prous pazet
per Record. | | ‘ _

L.C.F.Yes, s prout palct i H!?IIIZ.’:F fmu’mmm;r:.
He doesfay that he was impeach’d of High-"Treafon
by the Commonsbefore the Lords,as appears by the
Recordsthercofamongft the Records of Parliament.

Mr. At Gen. 1 did not trely remember that;
but Ibeg your Pardon if it be fo, for I had nota
View of the Plea till now; but I am ready thus
far to fatisfy the Court, ’tis a pure falfe and fiivo-
lous Plea. And then with Submiflion I offer it to
your Confideration, whether you will give any
time, or prefently reject it,

L.C. ¥ We willgive them no time, that is fure,
But the Queftion is, Whether time fhould not be
taken, not in Iavour of the Prioner, but of the
King and of the Court ?

Mr. An. Gen. L am ready to make out, if it were
neceflary, that there 1s nothing of all thistrue 5 ’ris
all Fiction that 1s pleaded, and nothing in the Re-
cord to warrant 1t: I have a Copy of the whole
Journal, and of the Tranfactions in the Houfe of
Lords, the Book 1s clofe by and ready to be fhewn ;
but when *tis a frivolous Plea, I hope there will be
no need of that trouble,

L.C. % But, Mr. dtterney, whether we can
take notice cf the Journal Book now, you had beft
confider, as this Cafe ftands.

Mr. A1z, Gean’They ought to have it here ready,
they ouzht to have it here i poigne.

Mr. Juft. Fores. Therc have been very many
good Arguments urged by you, upon which per-
haps the Plea will be judged infufficient ; but the
Queftion 15, Whether you are now in any fuch
Form as we can pafs Judgment upon this Plea, or
no ? Therefore it being offer’d to you to confider
of it, what you will do in it; fure it is reafonable
you fhould confider of it, and when you are a-
greed, then you may afk our Judgment.

L. C. . We cannot put you to it to give a final
Anfwer to bind the King : therefore let it ftand as
it is3 we will confider of it.

Mr. A1t Gei. Then, my Lord, I'll demur im-
mediately.

Mr. §ol. Ger. And we pray they may join in
Demurrer immediately.

Mr. Serj. 7eff. If they do not meanit for Delay,
now Mr. Altorney hath demurred, I fuppofe they
will yom Demurrer immediately.

[Twzn the Clerk of the Crown diewo up @ geiteral
Deiniriery <wbich Mr. Attorney fizned, aid it
was read iit the Court by the Clerk of the Crown,

Mr..2:4.Gon. We pray they may join in Demurrer.

M. IFlfis. My Lord, we that are afiigned of
Counfel for this Gentleman, the Prifoner at the
Bar, {that vour Lordfhip may be fatisfied, and all
that hear us, that we do not defign or defire to de-
iy one Minute in this Caufe) do declare, that we
wiil jom in Demurrer with them immediately.

T bz the Clerk diesy up the Foinder in Demurier,
whick being fignzd by the four Gentlemen of Consife!
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with My, Fitz-Harris, @25 cjo vecd in Coyr:}

Mur. A4, Gen, My Lord, I pray vour Jodoment;
here 15 an Indi¢ment for framuing a trealonable Li-
belw—

Mr. Filliams. My Lora, we hope we fhall not
be pute—-

Mr. At Gen. Prav, Sir, hear what I pray. My
Lord, I defire your Judgment, that the Plea may
ftand over-ruled for a plan {atal Error init. This
is a particular Indiément for the framing a moft
pernicious fcandalous Libel aganft the King aud
the Government, for Treafon 1n that particuiar ;
and I think there 1s no Perfon doesdoubt, but that
this 15 a Matter within the JurifdiCtion of this
Court to try : Thereis no Difficulty in that, What
do they do to out this Juwifiiftion? They come
and plead, that Fifz-Harris was impeached de alle
Proditione , that’s all they plead of High-Treafon
in general, to out the Court of a Juri{diGion of a
particular ‘Treafon, for framing a malicious traite-
rous Libel; and this i1s a particular Treafon upon
the Statute of the 13th of this King. Now they
have pleaded no particular Treafon upon that Sta-
tute they were impeacly’d for, nor upon the Statute
of the 25th of Edward II1. which hath a general
Claufe ofa declaratorv Power, and it may be he was
impeach’d upen that,and we fhall notintend itother-
wife, that being the general Law, the other but a
particalar Law tor this King’s Life. Now inall Pleas
to the JunifdiGion, they ought to be the ftrictefl and
mofk certain of any Pleas whatfoever. Andas I of-
fered before to you,{o [ do now again,they ought to
be ready wich the Record to juftify their Plea: but
thus in fhort Linfitt upon, that to out a Court of 1%
Jurifdiction for a particular Treafon, *tis not a good
Plea, by faying he was impeached or indicted ge-
nerally of High-Treafon, and no Averment can
poflitly help it.  For it appears by the Impeach-
ment ’tis not for the fame, and ’tis rather to be In-
tended that it was not ; but the Impeachment be-
g general, that they went upon a declayatory
Power, in the Statute of the 25th of Edw.srd I11.
which referves to them the Power of declaring
Treafon at large, and not upon that which may be
tried here in an mnferior Court upon a particular
Statute : I fay, my Lord, they ought to have plead-
ed 1t certainly, which they having not done, ’us
fatal 5 and I pray your Judgment upon it and I
hope they are ready to make good thenr Plea.

Mz 8ol. Gein. My Lord, that which we do fay to
i¢, 15, That this Plea is neither good in Matter nor
Form 5 and if 1t had been pleaded never o formally,
perhaps we would have demurred to it : but as now
it 1s pleaded, 1t 1s not formal, and thereforcwe pray
it may be over-ruled. The Lixception we take it
in point of Form, we think is fatal 5 for there
1s no Man that pleads an Indi¢tment or an Im-
pexchment m another Court, but muft {:t forth
the Indi¢tment in the Plea, which 15 not done
this Cale, and we take that to be fatal toit.  For
o Man that will plead amser feitz acqrit, muft fet
forth the Indi@tment, and all the Proceciings of
the Court upon that Indi¢tment 5 this is the con-
frant pleading in all Cales, and particularly
Fay’s Cafe, the fourth Report. Whoever will plead
anler 51! acquit, muft fet forth the Tecord, be-
fore 1t will require an Aufwer to be civen o 1c.

L.C. 7. What do you v toii, Gentlemen,
for the mamtaining of your ’lea ?

Mr. Wifligins. This is that we fay, my Loid:
We hope your Lordfhip, and the Court, in this
Cale, will not tie us up prefently to come and ar-
ou: this Matter.  One thing I would mention, be-
caufe it hath been faid there never was fuch a Pre-

cedent s
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cedent ; 1 think, to this purpofe, the Precedent of
Elliot’s Cafe 1s very full init. My, Atteriey is plea-
{ed to fay, he never found that any Plea to the Ju-
rifdiction did ever require a Demurrer, but was
over-ruled or allowed by the Court prefently ; but
that Cafe 15 plain to the contrary upon that very
Matter. It wasan Indictment brought agawnft £liies,
for fome Mildemeanors committed by him 1 the
Houfe of Commons; this being pleaded to the Ju-
rifdiction of the Court, the Attorney-General at
that time {ai1d it was not to be received ; that was
the Matter he mfifted on then, that it fhould be
rejected : but the Court did then, as you do now,
over-rule the Attorney m 1t, and put him to demey.

L.C. 7. We have done the fame for you.

NMr. [7illiams. Then, my Lord, here 1s a Prece-
dent that Mr. Af#ernéy hath not feen : Now for
Time, the Court m that Cafe did not tie Counlel
up toargue the Plea prefentlv, but gave them time

till the next Term. We afk not {o hard 2 thing of

the Court, as fo long a time in this Cafe, only here
1sa Man’s Life i queftion; *tis indeed for Treafon,
and {o 1t 15 of confequence to the King 3 and there
is al{o the Privilege of Parliament confequently con-
cern’d in it. ‘What time vour Lordfhip and the
Court fhall think reafonable for us to be ready i,
we leave it to your Lordfhip; wedefign not to de-
lay at all, only we defire a realonable time.  Your
Lordfhip did in the Cafe of Pirpker give him time
for his Trial ull next Term, whichis as lugha
Trealon as this I am fure.

L. C. . Youwould have People think you have
{trange Meafure m this Cafe, that you have not the
{fame time given to you that was given to Pluiket :
Pray confider, you objet thefe thingsas tho’ the
Court were hard upon you, to tie you up mn point
of time. Isyour Cafe ke Plunker’'s ¢ Pray give
us leave to clear our Accounts as we go along : He
is brought from filand hither, is indicted for what
he did 1 another Kingdom, and it is by Law he is
{o indicted indeed 3 but he being kept clofe Prifon-
er, and not knowing what time he fhould be
brought to a Tral, he defires time to {end for his
Witneffes, who are to be brought over to clear
him of the Treafoun. Could we i Juftice deny it
him, or could there be afhorter time than next
Term given him, when his Witnefles are m ano-
ther Kingdom, and it would be a Fortnight or three
‘Weeks before poflibly he could have his Witnefles
here ? This { mention, becaufe you will needs make
ufe of {uch a Cafe, that is no more like yours, than
any thing that is the fartheft different from it ; yet
you will have the Cafe to meafure with your Cafe.

Mr, TFillians. My Lord, 1 know it is in the Di{-
cretion of the Court ; and as your Lordfhip did
what was juft for Pienket, {o you will to this Per-
fon : I know you will do what is right to every
body. We are Counfel afligned by your Lordfhip,
and we doubt not but your Lordihip will be juft
to us, and give us a reafonable time to arpue it

L. C. 7. Look you by the way, Mr. Williams, ]

nuit tell you, when we afligned Counfel to M.
Fitz-Hariis, we expe@ed that Counlel fhould con-
{tder the Plea, fo s to be able to mantain 1t, when
they come to plead it here 5 for that reafon we gave
hum tune to plead it, fo as he would ftand by it :
What needed weelfe to have afligned him {o much
Counfel in fuch a Cafe as this 1s, but that he fhould
ve ready ? And why you {hould now hope that we
will give you n longer time for Argument in fuch
1 Cafe, 1 fee not. Confider, whether in Difcretion
vou think longer time ought to be expected upon
fuch a Plea as this is.

Siv F. 1. My Lord, we will not take uponys
to prefcribe, nor to mention any time in particular,
we leave that tothe Difcretion and Judement of the
Court; but this, I think, we may pray, according
to the Duty we owe to our Client, upon vour Lord-
fhip’s afligning us of Counfel. We could not fore-
fee till to day, what the King’s Counfel would do;
whether Mr, Atiorizy would take Iffue upon us of
null tiel Record, or upon anv of our Averments.
We could not forefze whether he would demur to
us, or not. [ know your Lordfhip will be as fa-
vourable to us asvou can; not having thofe Papars,
or Sight of thofe Records that were neceflary, and
would have expedited this Matter, our time wasall
fnent in forming of the Ple, zud we could not pre-
pare particular Matter i Law to defend it. We are as
ready ascan beexpedied,and we have beenasinduftni-
ous to prevent any Delavasany Perfons could be in
ot Condition 5 therefore, it mav be, we have hada
cencral Confideration of the Plea: But now we fee
where the Doubts do lie upon it ’tis a Matter of
Law pleaded to the Jurifdiction of the Court. I do
not ndeed love to cite I'recedents upon what is
plun 5 but withal, [ do not love to fay things upon a
tudden ate plam without Confideration: but this I
will fay, as "tisnow upon this Demurrer jomed, it is
a Cafe well worth ourtaking care of,and yours too;
I muft fay it with your Lordfhip’s leave. Therefore,
it mthe Cafe of my Lord Hoflis, which was but
upon an Information, and that but for a Mifdeniea-
nor, and tho’ 1t was a Plea dire¢tly to the Jurifdic-
tion of the Court, and certainly they came prepard ;
for they were all at liberty, and had refort to all Pa-
pers and Books before the Plea pleaded, which we
could not have ; yet the Court was pleafed to affign
them time, and give them a large time, [ hope we
fhall have fome reafonable time. I do not {peak it,
that we fhould have fo long time 5 but T hunibly
befeech your Lordfhip, that we may do our Duty
to the Court, and to our Client, that we may have
a little time. It s true, 1t isagreat and a horrid
Treafony butitisas true, here ts the Life of 2 Man
concerned in 1t: we affeét not delay at all, but
hope you will not deny us what time 1s reafonable.

L. C. 7. Look you, I'll tell you ; you might, if
you had pleafed, have entided yourfelves better to
have had time to fpeak to the Plea, if you had
pleaded over to the Trealon; then we could have
given you tume to have {poken to it, and not de-
lay’d the King atall : but you have thought fit not
to pled over. I muft confels, I did expe&t you
would have pleaded over, as you might have done,
and I thought you would; therefore having not
done 1t, 1t 1s i our Conftderation, whether we will
gwe you time, and what time we will give you.

Mr. IZallsp. 1t is under your Lordllup’s IFavour,
according to the ufual Courfe of modern Pradice.
IThave been an unprofitable Attendant here near for-
ty Years, and, for my part, I did never yet {ee fo
fwift a Proceeding as this is noiv 3 1t 1s as fivift as
Lightning. It s a very cxtraordinary thing 3 we
might well concueive, that nothing more fhouid be
expected from us than what 1s utual, and that we
fhould notbe put out of the ordinary Proceedings.
Anciently mdeed, as your Lordfhip did obfurve the
other Day, they pleaded Ore senns, and then the
Proceedings were very guick : now indeed it is o-
therwife; modetn, and what we may call anclent
Pracice too, hath made an Alteration from that
Method : and we humbly pray we may not pro-
ceed, but according to the rate of modern Praétice.
My Lotd, whereas they are pleafed to call it a fii-
volous Plea, Ibelicve it is a Plea of the greateft

2 Impo:t
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Import that cver thefe Gentlemen came here about,
whatfoever they are pleafed to fay. But your Lord-
fhip knows, the Lie of a Man 1s the greateft I'a-
vourite in Law ; and that to bea moftancient and
wile Rule, De morte bominis nilla eft cunclatio longa.
And fince we could not {'eafopably expect to be
thought to come provideiﬂ in _this Cafe, we humbly
pray, that your Lordfhip will allot us {uch a rea-
{onable time as your Lordfhip fhall _thmk fit, _

L. C. 7. Come, let mc propofe this to you, Will
you plead over £ | o

Mr. Pollexfen. My Lord, I.wﬂl Jive you an An-
fwer to that, We cannot do it. Wth we were
together, we did confider, whether if we fhould
plead over, it would not deftroy the Plea, and we
were of Opinion that it would d_eﬁrﬂ}r the Plea:
We cannot plead over, but we give up the Jurif-
JiGion. Itisasindifferent and hght to me, asany
hody, to be forced to argue 1t now 3 but as to the
Natter of it, I believe no body can fay they ever
faw many Inftances of the like nature : Therefore,
pray my Lord, let us not go on fo hafhily with it,
for we could not forefee, what fince we know,
how it would be with us. I did not think they
would have demurred ; but now ’tis come to that,
we muft make the beft of it. We have pleaded
this Plea 5 if you will not be pleafed to give us
lcave and time to be prepared to argue it, you muft
take it as we are able, {ince we can’t have time to
make ourfelves able.

L. C. . Certainly, Mr. Pollexfen, i faveren
vite, it would not hurt the Plea to plead over.

Mr. Aet. Gen. My Lord, if your Lordfhip pleafe
to favour me @ Word in this Cafe; I hear {everal
things urged, particularly inftancing in modern Pra-
&ice. If that Gentleman will fhew that many Cafe
the King and the Court were {o mdulgent to give
four Days to plead to the Jurifdition of the Court,
then he will thew me fomething of modern Practice,
which T know not; but if that Gentleman will re-
member modern Praice in agreat Nobleman’s
Cafz, for whom he was of Counfel, it was told him,
if he would debate the Pomt of Law, he muft do it
prefently: They never would give him time to pre-
pate for his Argument, there was no {uch modern
Praftice then. I would defire him to give me one
Inftance, that when Gentlemenare afligned of Coun-
fel to plead a Matter to the Jurifdiction, and deal
fo with the King’s Counfel as they have dealt with
ue, not to let us {ee the Plea till now; the modern
Practice hath been to give them any time. For them
to {ay, that they could not forefee what we would be
at; could they notforefee the Points of Law? Could
they not forefee a plamCafe ¢ But they do not take
off the great Matter, that he that doth plead to
the Jurifdiion, ought to have the Record ready
in his Hand ; but, my Lord, we lay our Thumb
upon that which is our Exception ; they have plead-
ed no Impeachment of any Crime, that can appear
to be the fame with that for which they are indicted,
that is the Point. Is there {fuch Difficulty ? Did
not thefe learned Gentlemen think? Could they
not forefee that we fhould look into their Plea, that
it fhould be legal ? Therefore I did, and do pray
your Judgment, If they had pleaded, and {et forth
the Record truly, as it 1s, and as it ought to be fet
forth, in cafe they would have any Benefit by it,
we would have given them another Anfwer ; but
if it be done purpofely, as it is done with Artifice,
[am bold to fay, for thefe Gentlemen know how
to plead a Record as it ought to be, and how this
ought to be pleaded to, to out the Court of a Ju-
nfdi¢tion of a particular Crime. They fay the Life
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of a Man is concetined, and fo is the Peace of the
Kingdom concerned too, m the Life of asgreata
Trattor as ever was tried in Beflminfbcr-Hall, For
if his Treafon had taken effed, certainly the King-
dom had been very near embroil'd in Civil Wars
by this time ; therefore the whole Peace of the
Kingdom depends upon his Life, and it depends
upon the clearing of the whole Matter, Eud[
challenge them again, if they can fhew me any In-
{tance of the like nature, That of Llio’s Cafe
that was mentioned, 1t was an Information ; and to
Pleas upon Informations there have been Demur-
rers, but to Indi@&ments found by twelve Men, we
do not meet with any Demurrer any where to a
Plea to the Jurildiction. But I pray your Juds-
ment, that he may plead m chief's for *us but a
Refpoudzs onfter, and if thefe Gentlemen defire to
take time, I hope you will not delay the King by
giving countenance to {uch a plain imperfe& Plea;
and for thofe high Matters they talk of, that will
be the Confequence, they can never come in que-
ftion upon this Plea.

Mr. 89, Gen. My Lord, I have but one thort
word to that which is now i queftion. Our Ex-
ceptions to the Plea we offered and opened before ,
the Queftion is now, whether they fhall have time
to argue this Plea: And the Arpuments they ufe
for longer time, 13, the Life of a Man, and they
could not be prepared on a fudden, becanfe they
knew not what we would do. For the hafty Pro-
ceedings that have been m this Cale, which they
clamour of, I think they have little reafon to fpeak
fo, fince that hath bzen done 1n this Cafe that never
was donen any other. Fe hath had three Daystime
to confider, whether he will plead to the Juri{diGtion
of the Court, which never was done to any, and fo

great a Favour, that he 1s {carce entitled to any far-

ther Favour. Does any Man believe that they are
not prepared ? Do not Gentlemen, when they con-
fider of a Plea, confider upon what Grounds they
plead ? And does not that let them into the whole
Matter, where the weak Parts of the Plea are, and
what may be obje¢ted againft 1t 7 I am fure that
thefe Gentlemen are of that Confideration, that no
Man does believe they would put i this or any
Plea, without having confidered beforehand what
to do. And then, when they have put ina Pleaup-
on great Confideration, no Man 1s to think that they
are unready to maintain 1t. Qur Exception is fhort,
and they do but talk in general Terms that they are
unprepared ; and they have noreafon to expeét this
Kindnefs from the Court, efpecially fince they
uled Mr. Altorney at this rate : they cave him not
the Plea, but only a Note to tell him they would
do that which they faid four Days before, and no
more. If they had done regularly, they fhould
have brought Mr. Attoraey the Plea, and left a
Copy with him, and defired him to confider of it.
But we do not pretend we are furpriz’d for all this
Ufage, we fee the Plea here, and we fee the Faults
of it, and we have demurred to it, and tell them
our Iixception 3 fure they are better prepared than
’tis poffible for the King to be, et we are readv ;

and we hope you will grant them no longer time.
Mr. Serj. Feff. Will your Lordflip be pleafed to
{pare meone Word : T wonder at what Mr. /7u/lep
feems now to urge concerning the Life of a Man
that 1s concerned 1n this Cafe s ’us true, the Life
of a Man is concerned, which 1s a dear thing to
the Law ; but certainly the Life of the Govern-
ment is more dear to the Government, and all
Courts of Juftice, than the Lifc of any one fingl:
Perfon : And I am fure this one Perfon hath done
as
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as much as in him lies to firtke at the Life of the
Government, in cafe this be true that is laid to his

Charge. Now to make this Cale like to Plunker’s

the other Day, is ftrange: I think your Lordfhip
hath given an account of that. For hath he plead-
ed to the Faé, Not Guilty, as Plunket did ¢ We
that are of the King’s Counfel would in cominon
Charity hope, that he 1snot guilty ; but Iam fure,
if he be guilty, no Euglifomai can think that he de-
{erves to live: Why then fhould we be fo fond
of a Man’s Life,that hath been guilty of {uchia Ia&t
as this? For Example fake ; furely, if that he the
thing in queftion, we ought to have fpeedy Juftice
executed upon a Man that deferves no Meicy.
Your Lordfhip was pleafed to take notice of ano-
ther Circumftance in the Cafe of Pluicke: : He was
indicted, he was arraigned, and was to have had his
Tl in freland, and was to fetch his Witnefles from
thence ; all thefe things were in that Cafe. e de-
fired time to confider what he fhould plead 5 but
your Lordfhip finding an Indi&tment found againit
him, according to the Rulesof Juftice, over-ruled
that Matter he fuggelted, and made him plead Not
auilty, before ever you admitted him to debate any
thing of that Fact. And then it appearing to your
Lordfhip to be in another Kingdom, and that 1t
was impoflible, in regard of the Hazards of the
Winds and Seas, to get over hisWitnefies 1 a little
time, your Lordfhip gave him time 5 but you gave
him as ftrait a time as could be confiftent with the
Rules of Juftice, and as his Cafe would bear. Now,
my Lord, this being offered m a Cafe of that Lx-
pectation which the Cale before you {eems to have,
we defire the Difpatch of 1t as much as we can, In
cafe the Man be nnocent, God forbid but he
fhiould be acquitted 5 but if he be guilty, God for-
bid he thould five a Minute.

L. C. 7 Surely youdon’t take the Cafe, Gentle-
men, tobe aCafeof fomuch Difficulty, as to delerve
Jong Confideration ; we did expect truly, that you
would have beenready to have mamntain’d your Plea.

Mr, IWilliems. My Lord, we do not defire any
long tune; be pleafed to give us a Day, or two,
or three, as you pleate.

L. C. 7.°Tis fud, *tis in a Cale wherein the Life
of a Maun 1s concerned 3 ’us true, here is the Life
of a Man, of whom, till he be found guilty, we
ouglht to have Confideration, as we would of any
other whatfoever : For we have no reafon to con-
clude him guilty till we hear him, and we are tobe
indifferent till we hear the Ividence; thercfore,
notwithftanding the Indiétment, we ought to weigh
his Life as we would another Mar’s, till he be found
auilty. We in ourfelves donot {ee there is any {o
oreat matter of neceffity for time to confider of this
Cafe; yet I muft tefl you, fince they pray it, Mr.
Attorney, we are inclinable to give them a Day o
two’s time to confider of 1t, and fee what they can
{ay to maintamn this Plea. But then, Gentlemen, if
we do fo, vou muft take notice we will call you to
plead prefently after our Judgment upon the Plea.

Mr. IVilliams. My Lord, we have nothing to do
with the Fact of this Cafe ; we are only to {peak
to the Plea.

M. Serj. Meayn. Pray how then is your Life in
queftion upon the Decifion of this Plea ?

L. C. 7. Brother, they do not fpeak as to this
Plea, that it hazards his Life, but the fudjeila ma-
t2rig, upon the Decifion of 1t, {uppofing Judgment
be apawft the Plea. Therefore, Mr. Attoriey, we
do think fit to give him till Fi7dey Morning, and
he fhall be brought hither then again by the Lieu-
tenant of the Tower 3 then we will hear thefe Gen-

tlenien: and if they do not thew usany confiders.
ble Matter to maintain the Plea, they muit exped

Judgment prefently.

Mr, A:t. Gen. That certainly will be too long 2
time ; pray, my Lord, they ought to have been
ready now : If they will be pleafed to be ready to-
morrow Morning, I pray it may go off to no far-
ther tune,

Mr, Juft. Forzs. There 15 a Neceflity, my Lord,
I thimk that it thould be {o 3 for there 15 a2 lons
[rial at the Bar here on Fiiday. °

Mr, Williams. That1sa very fhort time inded.

Mr. Juft. Fones. You muft be ready to-morrow
Morning.

Mr. /Zihams. Unlels, my Lord, you will give us
a Jittle more time, you had as good give us no time,

L. C. 7. It feems the Bufinefs of the Court is
fuch, on I'ridev Morning you car’t be hear.l.

Mr. Jufl, Jowes. Either it mult be to-morrow
Morning or Satirdey, and that 1s Excheguei-Cham-
beir Dﬂ}’.

Mr. S/, Gen. My Lord, I believe they are not
in hatfte.

L. C. '} Mr. Asrizevy, we would give them a
reafonable time 5 but yet we would do nothing that
might make unneceffary Delays in this Cafz,

Mr. Att. Gen. I pray, my Lord, let 1t be no
longer than till to-morrow, and that 1s more than
ever was given in fuch a Cafe. I know it was
deny’d i my Lord Staffera’s Cale 5 they would
not give the Counfel any time, but would make
them argue prefently.

L. C. 7. As to that, Mr. Atioriny, every Cafe
ftands upon it’s own Bottom.

Mr. Serj. Fefferies. My Lord, we have your Di-
rection for to-morrow Morning.

Ste Fi. IWin. No, no, my Lord, we hope not (o.

L. C. J. Look you, Gentlemen, to accommio-
date you, the Court does think fit thus todo : wa
will be here on Szrurday by Seven o’Clock in the
Morning. On Fiiday we can do nothing, for there
1s a long Thrial at Bar that will take up our time 5
but on Sas#tiday we will be here by Liight 0’Clock
fitting, and expe you to be here by that time :
and we cannot afford you then long time to argue
i, becaule it 1s an Lvcheguer-Cosmb:r Day.

Mu, At Gen. If Judgment be againt the Plea,
they muft plead prefently then, that we may not
lofe the Term for a Trial.

L.C. J. You muft take notice of that, by the
Rules of the Court they muft do it, Mr, A/#crucy.
It our Judgment be againft them, the Courfe of the
Court 15 {o, we can’t rule it one way or other.

Mr, Serj. Fefferies, But then they ought not to
pretend they have no notice, their Witnefles are
out of the way, and {o hinder the Trial.

Mr, Juft. Foues. No, no.

Mr. Fiiz-Harris, My Lord, I defire T may have
thele Lords comz to me ; my Lord of Effex, my
Lord §afifoury, my Lord Mayor, your Lordfip,
and Sir Rebert Clayron, to perfeétmy Difcovery, 1
have fomething to diicover to your Lordfhip and
them.

L. C. }. Your Difcovery of what, do you mean 2

Mr, Fitz-Hairis. Of the Plot, and of the Mur-
der of Sir Edmundbury Godfiey,

L. C. ¥. We did examine you about the Murder
of Siv Edmundbuiy Godfrey.

Mr. Fitz-Heiris., Your Lordfhip went away in
hafte, before I had told al} T could fav.

L.C. 7. We afked you ten times, whether you
had any more to fay, and you fzid, No.
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into it, I find it isfo'as I faid : For they come and
make a general Allegation, that Fitz- Harris, fuch
a time, was impeached, Impelitus fuit, by the Com-
mons - before the Lords, Que quidem tmpetitio in
pleno robore exiftit, ‘prout per Recordum inde, &c.
Now, my Lord, there is no Impeachment men-
tioned before : And gue quidem Impetitio is a rela-
tive Claofe, and if there be no Impeachment men-

afked you, you anfwered readily and freely ; butto tioned before in the Plea, then there is nothing 2-
fome we could not get a pofitive Anfwer by any verred upon the Record, to be continued or dif-
means. - continued 5 for Impetitio does not altively fignify
Mr. Att. Gen, My Lord, hetold me he wasnot the impeaching, or paffively the Perfon impeached,

in England then, and that he knew no more than  but it fignifies the Indi€tment or Impeachment,
what he had difcovered. that Inftrument which contains the Accufation, and
Mr. Fitz-Harris, Did I fay fo, Mr. Atiorney ¢ which is to beand remain upon Record. Therefore,
Mr. Att. Gen. Yes, you are the Man. when they come and fay he was impeached, and af-
Mo, Fitz-Harris, 1 canbring twenty Witneffes, terwardsalledged, Que quidem Impetitio remains up-

I did not tell you fo; and I can bring 500 Witnef- on Record, that cannot be good. If a Plea fhould
fes, that I was in Town then. be Indifiatns fuit,and afierwards they fay guod qui-
L.C.f. Lieutenant of the Tower, take your dem Indistamentum, &c. it cannot be good, for the
Prifoner, and be here before eight a-clock on Sa- Relative there is only illufive, Thefe are our Ex-
1irday Morning, ceptions to the IForm, For the Matter of 1, 1t is
Sir Fran, W, My Lord, now I delire we a Plea to the Jurifdittion of the Court 5 and, with
may have a Copy of the whole Record. Submiffion there the Point will be, whether a Suit
L.C.F. Not of the Indictment, but of the Plea depending, even ina fuperior Court, can take a-
and Demurrer you may. way the Jurifdiction of an inferior Court, who had
Siv Fran. JVin, But, my Lord, I hope you will an original Jurifdiction of the Caufe, of the Per-
let the Indi@ment be read upon Satzrday, becaufe fon, and of the Faét, at the time of the Fact com-
Mr. diterney had fixed his Exception upon partof mitted.  What Ufe might be made of it, as a Plea
the Indictment, which is the Libel that hecalls the in Bar, might be of another Conlideration; but
pasticular Treafon, and I defire it may bein Court.  whether this be encugh to make it amount to fuch
L.C.7. Itfhall be, and if youhave any occafion a Plea, as will take away the Juri{diction of a
of Reference to it, we will look upon it; we are Court, that had an original Juri{diction, that isthe
all upon our Oaths, and muft take heed that no Queftion before you, Thefe are the Exceptions I
Prejudice be done to the King, as well as to fee take, and do infift upon: And Idefire, my Lord,
the Prifoner have no unfair thing put upon him.  the Council will apply themfelves to thefe Lx-
[ Then the Prifoner was carried back iothe Tower.] ceptions, to an{wer them 3 and when we have heard
what they can fay, T hope to give theman Anfwer,
Mr. Williams. My Lord, 1 am affigned of Coun-
cil for the Prifoner at the Bar, Edward Fitz-Har-
715, who 1s indicted here for High-Treafon, and
hath pleaded a fpecial Plea to the Jurifdiction of the
Court: AndImuft crave leave to ftate his Cafe up-
on the Indi¢tment, the Plea to the Indi¢tment, and
the Demurrer to the Plea, And the Cafe, my Lord,
upon the whole Record ftands thus: ke was in-
di¢ted this Term, by one of the Grand Juries for
this County, of High-Treafon. As to the Indict-
ment, it cannot be expetted I fhould {tate the Parts
of it, it being an Indictment I never faw. To this
Indi¢tment thus prefented, Fiz~Harris hath pleaded
thus: That he ought not to be compelied to an-
{wer to this fndi&ment, becaufe that before the In-
di¢tment was found, ata Parliament held at Oxford
the 2 1(t of Aarch laft, he was impeached by the
Knights, Citizens, and Burgefies of the Houfe of
Commons in Parliament affembled, in the Name
of themfelves, and of all the Commons of Exngland,

Mr. Fitz-Harris, My Lord, I was in Confufion..
and Confternation; I fcarce knew what your Lord-

fhip faid to me. _ |
L. C.¥. We were notin hafte ; we afked you

often that Queftion.
Mr. Fitz-Harris. It was hafte to me, becaufe 1
was not provided of the Queftions you afked me.

Mr. Juft. Dolben. To fome of the Queftions we

On Saturday the 7¢h of May 168 1. Mr. Fitz-
Harris aas brought to the Bar of the Court of

King's-Bench, about eight of the Clock in the
Morning.

Mr. Hilliams. AY it pleafe your Lordfhip,

I am afligned of Council
for this Perfon, Mr. Fitz-Harris, the Prifoner at
the Bar,

Mr, Ait. Gen. My Lord, if you pleafe, I will
only briefly acquaint them with what our Exceptions
are, that they may apply themfelves to them,

L. C. ¥, Look you, Gentlemen, 1 muft tell you,
allour Time Is ftrait enough for this Matter, for we
are all of us tobe by and by with all the Judges in
the Lxchequer-Chamber 5 therefore we pray this of
you, we will abridge no Man’s fpeaking what is
materia] for his Client, but we defire you will keep
to the Matter, and the Points in queftion between

you, and fave our Time as much as you can,

~ Mr, At Gen. That is the reafon, my Lord, why
[ would lay my Finger upon thofe Points that will
be the Queftions between us, Now the Exceptions
I take to the Plea are thefe : This is a Plea to the
Jurildiction of the Court, and fome of our Ex-
ceptions are to the Form, and one is to the Matter.
To the Form, my Exceptions are thefe : Firft,
We fay that the general Allegation that he was im-
peached de Alta Proditione is uncertain, and too ge-
neral 5 it ought to have been particularly fet out,
that the Court might judge, whether it be the fame
Crime, and it is not helped by the Averment.
And the next Exception I take to it, is, hereis no
Impeachment alledged to be upon Record: I men-

tioned this.the laft time, and looking more ftrictly
Yor, III,

of High-Treafon; and that this was before the
Court of Lords in that Parliament. He fays far-
ther, that this Impeachment is remaining in full
Force and Effeét before the Lords in Parliament,
prout per Recordums inde int® Record, Parliamentt re-
manens pleniusliquet & apparet. ThefearetheWords
of the Plea: And then he avers, that the High-
T'reafon mentioned in the Inditment, and the High-
Treafon fpecified in the Impeachment, are one and
the fame. And he further avers, that he is the
fame Filz-Harris named in that Indiétment, and
menttoned in the Impeachment, And after the A-
verments, he concludes, to the Jurifdiion of the
Court; whether upon all this Matter, they will

proceed any farther againft him upon this Indict-
I mefts
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ment ; and demands the Judgment of the Court to
that Purpofe.

Upon  this Plea, Mr. Atforney bath demurred
generally, and we that are of Council for the Pri-
foner have joined in Demurrer with him. Now
in this Cafe which thus comes before you, for your
Judgment upon this Plea and this Demurrer, 1
take thefe Things to be admutted.

Firft, That the Prifoner ftands impeached, by
the Commons of England in Parliament affembled,
of High-Trealon. Secondly, That the Impeach-

ment thus made by the Commons, in the Name of

themfelves, and of all the Commons of England,
before the Lords in Parliament, for Treafon, is now
1 being, Thirdly, which I omitied in the opening
of the Plea, that this wasdone fecund. Legem, &
Conf. Parligmenti 5 and being fo, remains in plents
fiis Robore &S Effeflu.  And more particularly this
Plea does refer to the Record, for the Parts and
Circumftances of the Impeachment, proxt patet per
Record, inde inter, £5¢. So that it does refer che In}-
peachment itfelf to the Record, and tells you this
is among the other Records of that Parliament : all
thisisadmitted by the Plea.  Fowrthly, And more-
over, that this Treafon, for which he ftands im-
peached before the Lords, and the Treafon for
which he ftands indi€ted before this Court, are one
and the fame Treafon, and no way diverle ; and fo
they are the fame numerical Thing, and there is no
manner of difference : And that this Perfon Ffilz-
Harris, now indicted, and the Fitz-Harris 1m-
peached, are one and the fame Perfon, and no way
diverle. Andwithal, my Lord, it appears plainly
upon the Record, that this Impeachment was de-
pending before 5 the Indictment found for the Par-
liament was the 21ft of Masrch, and it appears by
the Record this 1s only an Indiétment of this Term.
And another Thing I muft intreat you to obferve,
my Lord, it does not appear but that this Parlia-
ment is flill in being, for any thing tothe contrary
in the Record, and as I take the Cafe, then it mutt
be admitted 1o to be.

So then, I take the Plea to be in Subftance thus,
though Mr. Aitorney was pleafed to except to both
the Subftance and the Form 3 but in Subftance the
Cafe is thus : Here is a Perfon impeached in Parlia-
ment, by the Commons in Parliament, for High-
Trealon, before the Lords in Parliament, and for
ought appears that Parliament ftifl in being, and
this Impeachment {till depending 3 then here is an
Indictment for that very Treafon: whether your
Lordfhip now will think fit in this Court to pro-
ceedd upon that Indickment, is the Subftance of the
Cale, 1 {hall fpeak tothe Form by and by,

My Lord, By the way I think ic will not be de-
nied, but that the Commons in Parliament may
impeach any Commoner of Treafon before the
Lords in Parliament 5 1 take that to be admitted.
And I do not find that Mr, Aiterney denies it, or
miakes any doubt of that 5 for I think that was the
Cafe of Trefilian and Bellinap, who were impeached
in Parliament by the Commons before the Lords:
I am fure my Lord Chief Juftice Vaughan does, in
his Reports in Buhel’s Cafe, fay {03 and upon that
Impeachment of the Commons, one of them was
cxecuted, and the other banifhed, in Parliament,
My Lord, I cite it not merrily, but I cite it as
Authority. Indeed I do not go fo far as to cite the
Parhament Roll, it was in the Time of Richard I1.
I have not feen the Roll of late truly, but I am
fure 1t is upon the Roll, and there it is to be found.
- Since then Impeachments of Commoners will lie
in Parliament, here then, my Lord, will be the

I

Queftion, Whether this Court may proceed upon
an Indiétment for the fame Offence the Parliamene
was for, And here I fhall diltinguith upon Mr, 4.
torney : He does allow the Parliament to be 3 .
perior Court 5 but admitting that, he fays, though
it be fo, yet the inferior Court having original Ju-
rifdiction of the Perfon and the Caufe, it may pro.
ceed notwithftanding an Indictment in the fuperior
Court; and, ergo, he does infer that this Court
may proceed upon an Indittment, notwithftanding
an Impeachment in Parliament.

My Lord, I will compare a little the Cafe of an
Indi¢tment and an Impeachment, and fhew how
manifeftly they differ. I do take the Cafe of aq
Impeachment not to be the Cafe of an Indi&tment,
and fo the Principle that Mr., Attorney hath taken
is wrong, and the Ground of that Argument wrong.
[ cannot fay it is like the Cafe of an Appeal,
but I may fay the Cale of an Appeal is like the
Cafe of an Impeachment. For in an Appeal of
Murder, though the Indictment be capital, and the
fame that 1s given upon Criminals profecuted for
the King, yet it is at the Suit of the Party, as in
this Cafe it is at the Suit of the Commons; and fo
it 1san Intimation of, and analogical to, and bears
the Refemblance of an Impeachment in Parlia-
ment; 1 will not compare an Impeachment to an.
Appeal, but I will fayan Appeal imitates an Im-
peachment. And it is as plain as can be, becaufe
Appeals are proper to Courts in Weftminfler- Hall,
and 1t 1s at the Suit of the Party, the Profecution
and all the Procefls is ad inflantiam partis; fo is
an Impeachment at the Suit of the Commons, An
Indiétment is found upon the Prefentment of 2
Grand Jury, who are fworn ad inguirendum pro
Domino Rege pro Corpore Com. and it is a Mif-
take in the Form, when it is faid & pro Corpore
Com. for it is not for the King and the Body ot the
County, but for the King for the Body of the
County. But now an Impeachment in Parliament
is otherwife it is not in the Name of the King,
but in the Name of the Commons in Parliament,
and of all the Commons in England, wherein it
fuits with an Appeal which is at the Suit of the
Party; fo that itis like an Appeal, and not like an
Indi€tment : An Inditmentis for the King, an Im-
peachment for the People.  And as it is in it’s Na-
ture and Conftitution different, fo it is in the Profe-
cution alfo, for that is by the Commons of Exg-
land, they are the Profecutors in effet ; but now
In all Indictments they are profecuted always by the
King’s Attorney, or by fome Perfon in the Name
of the King, We are now arguing upon the Me-
thods and Forms of Parliament, therefore I muft
crave leave to infift upon thofe Methods more par-
ticularly. The Commons they bring up the Im-
peachment to the Lords, the Commons they profe-
cute the Impeachment, they manage the Evidence
upon the Trial; and when the Lords have confidered
of it, and have found the Fa&, the Commons come
and demand Judgment, and Judgment is given at
the Prayer of the Commons, and no otherw fe, and
there are no Proceedings by the Attorneys, - Indeed
there have been Anempts by Atorneys to profe-
cute Perfons in Parliament, by exhibiting Informa-
tions in the Parliament; but what Succefs they have
had, I leave to them to confider that are concerned,
and have read the Rolls of Parliament. But ic is
not fafe to alter the old Ways of Parliament,
therefore I take it under Corre@ion, that it is ot of
the Road of Comparifons, when they will compare
an Indictment and an Impeachment together ; for
they do notagree, but differ extremely,

I would

P
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T would then offer you fome Reafons why this

et ought not to proceed upon this Indictment,
IC (:;]kc it,git does ngt become the Juftice of this
Court to weaken the Methods of Proceedings in
Parliament, as this Court will certainly do: For
if you will admit this to be the Courfe that I have
opened, your Proceedings will alter it. “When
there is an Impeachment depending in Parliament
for Treafon, if your Lordfhips w:ll' admit there
may be an Indiétment hereafterwards in this Court,
and Proceedings in this Court upon that Indict-
ment, it is to alter the Method of Parliament-
Proceedings, and to fubject the Method of their

Proceedings there to the Proceedings of this

Court; and what the Mifchief of that will be, T
muft leave to your Lordfhip. As I opened it be-
fore, the Methods of both Courts are different, and
their Proceedings very much vary, I think, I need
not trouble your Lordhip with that; we all know
it very well in the main, Inditments in this
Court are 1o be tried by a Jury, where a Verdi&t
muft be given prefently : There is but very little
Time for giving the Evidence, or for making Ob-
{fervations for the Crown, or for the Publick; and
in order to bring it to the Trial, there muft be
an immediate Plea of Guilty, or Not Guilty.
Now if the Proceedings of Parliament were fo
fudden, there might be a great Surprize, and
oreat Offenders pals unpunifhed, becaufe cthe Pro-
fecutors had not greater Time to infped the Re-
cords that might be of avall m the Cafe: There-
fore in Parllament it 15 quite otherwife, there is
T'ime for Deliberation and Confideration, there are
many References, and many Examinations, which
are Matrers of Deliberation and Confideration,
which take up a great deal of Time; but here
you are ftraitned not only in Time, but bound
up to {firidt Rules, and fo are firaitned in your
Methods and Forms of Proceedings, as Mr. 4¢-
toiney would here tye us up to the Forms of little
Courts : But it 1s not fit that the Juftice of the
Kingdom, and High Court of Parliament, fhould
be cramped by the Methods of an inferior Court,
anda Jury. So you will then {ubjet the Metheds
of Proceedings in Parliament to the Courts in
Weftminfler-Hall, and what the Confequence of
that will be, is worth the Confideration.

Another Reafon T would humbly offer, is this,
my Lord; The Parliament is the fupreme Court
certainly, and this Court is every Way inferior
to 1, and it will be ftrange that that fupreme
Court fhould be hindered by an inferior : For the
higheft Court is always fuppofed to be the wifeft ;
the Commons of Eugland in Parliament are fup-
poied to be a greater and a wifer Body than a
Grand Jury of any one County. The Peers, who
are the Judges in that Court, are fuppofed to be
the wifelt Judges, as the Commons the wifelt
Inqueft. 'Will the Law of England now fuffer an
Examination, Impeachment and Profecution for
Treafon, to be taken our of the Hands of the great-
elt and wifelt Inqueft in England 2 And will che
Law of England fuffer the Judicature upon this
Profecution to be taken out of the Hands of the
wifelt and greateft Judicature, and put it into
the Power of a fmaller Number of Judges, or
of an inferior Jury? I do think it does not
ftand, my Lord, with the Wildom of the Go-
vernment.

Another Thing is this, my Lord, the common
Argument in any extraordinary Cafe, there is no

Precedent for this Way of proceeding ; it is my
Vou, III,

Lord Coke’s Argumentin his Comment upon
Litlleton, Fol. 108, and in the 4th Inft. Zol. 17..
i his Comment upon the High Court of Par-
liament, And he takes occafion to fpeak it up--
on the account of that Precedent, the. Cafe of
the Indi€tment againft the Bithop of WWinckefter,
and of that againlt Mr. Plswoden ;5 and he fays,
this was never practifed before ; therefore it ought
not to be: So he infers, and puts a black Mark:
upon it, by faying it is a dangerous Attempr
for inferior Courts to alter or meddle with the
Law of Parliaments. For the Words I refer my-
felf to the Book, I dare not venture to repeat
them wpon my Memory. Soin this Cafe, in re-
gard that it never was done from the Beginning of
the World till now, the 33d Year of this King,
I may fay, it being without Precedent, there is
no Law for it.

My Lord, there is another Mifchief that will
certainly follow upon this, and that too runs up-
on this Comparifon of an Appeal and of an In-
dictment. In the Cafe of an Indi€tment it is in
the Power of the Prince to pardon that Indictment,
to pardon the Punifhment, and to pardon the
Offence; but in cafe of an Impeachment, I rake
it to be otherwife, asitis in the Cafe of an Ap-
peal. And, my Lord, if your Lordfhip will
take this Cale out of the Power of the Parlia-
ment, and bring it into this Court, where the Of-
fence may be pardoned, you do by that means
fubject that Offence, and that Method of Proceed-
ings, which would make it, without Confent of
the Party profecuting, not pardonable by Law,
to a Pardon: And this may be of dangerous Con-
fequence to the Publick, that Crimes that are
heinous and great in themfelves, mighty bulky
Crimes, fAc for the Confideration of a Parlia-
ment, be they never fo great, never {o dangerous
to the Government, yet fhould, by giving this
Court a Jurifdi¢tion, and poflefling it of thefe
Caufes, expofe them to the Will of the Prince;
and fo thofe Crimes, which are impardonable
by Methods of Proceedings in Parliament, would
become pardonable by Profecution in this Court.

Now, my Lord, for my Authority, that Im-
peachments are not pardonable, I would only
hint alittle to compare it to the Cafe of an Ap-
peal, as Penryn and Cerbet’s Cafe in g Croke, Hill,
38 Eliz. fol. 164. There was an Appeal of Mur-
der 5 upon which he is found guilty of Man-
flaughter, and not guilty of the Murder, Then
there was a Pardon pleaded of the Burning in
the Hand, or of the Punifhment : It is not plain
in the Book whether the Pardon was after the
Verdit, or before (that I cannot be clear in ;) buc
however there was a Queftion whether the Qucen
could pardon the Burning in the Hand ; however
it was there allowed : But there was an Exception
my Lord Coke, who was then Atrorney-General,
took, that the King could not pardon, if it had
been an Appeal of Homicide; and he concurred
with the Court 1n that Opinion, But that Ap-
peal being for Murder, and the Verdift of Man-
(laughter, they pafied over the Queftion, for this
Reaton that I have mentioned. That the Appeal
was not for Manflaughter, it was for Murder ;
and if he had been found guilty of the Murder, ic
was not in the Power of the King to pardon him,
it being at the Suit of the Party: So the Opi-
nion of that Book, is, and of the then Attorney-
General.

Thus I have ftated the Thing, and the Confe-
Ii2 . quences
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quences of it, and it is not fit for me to dwell up-.

on it : You will confider of it, Lam fure.

Another Thing I would fay, is this: If your
Lordfhip fhould meddle with this Way of Pro-
ceeding, it-will invert the Law inanother Thing;
for itis a Principle with vs, That no Man’s Life
is to be put twice in Danger for one and the fame
Thing, 1 will then put the Cafe thus: If your
Lordthip fhould proceed upon this Indictment,
and this Per{on thould be acquitted upon it, Iam
in your Lordfhip’s Judgment whether that Ac-
guittal will bind the Lords in Parliament; if that
will not bind them, but they may ftill proceed on
the Impeachment, then you invade that common
Right which every Euglifbman by the Law ought
to have preferved to him, that no Perf{on ought
rwice to be brought in queftion for one and the
fame Thing, And fo, my Lord, you make_ a
Man to run the Rifque of his Life twice, by in-
di¢ting him in this Court, where, though he be
acquitted, he may be called to an account again,
if the Law be fo. And if the Lords in Parliament
fhould be of Opinion, for they are the Judges of
that Cafe, that the Acquittal will not be binding
to them, then a Man’s Life is brought in queltion
twice upon the fame Account.

My Lord, Inow come tothis, the Time, how
unfeafonable a Thing it 15, and how dangerous to
the Government : I take it to be a critical Thing
now at this Time to make fuch Attempts as thefe
are, ‘There are Lords now that lie under Im-
peachments of Trealon, the higheft Treafon, I
think, that ever was contrived ; and upon this
Impeachment one Lord hath been convicted and
executed. Suppofe upon the Diffolution of that
Parliament that impeached the late Lord Stafford,
there had been an Indi€tment againft him for one
and the fame Treafon: And by the fame Realon
that this Court may proceed, his Majefty may ap-
point a High Steward to try by a Jury of Peers,
For the Court held before the High Steward, is
as much a Court as any Court in the Kingdom,
except that of Parliament., I fay, fuppofe the
King had appointed an High Steward, and rhat
Lord High Steward had proceeded againft my
Lord Stafford, I think my Lord Stafford had been
alive at this Day. Forin the Cafe of Treafon
your Lordthip knows there muft be two Witief-
fes 3 and I am fure there came in frefh Teftimony
againft my Lord Stafford after the {econd Parlia-
ment after the Impeachment. I appeal to thofe
noble Lords that are here, if it were not {o 3 and
had it not been for that frefh Tefltimony that came
In afrerwards, poflibly my Lord Stafford might
have been altve at this Time, And the Lords in
Parliament, as I have obferved 1n the Beginning,
when they find an high Crime before them, when
they find fuch a general contagious Defign two fub-
vert the Government, and yert they cannot come
to cut off the principal Agents in this Defign, Dbe-
caufe perhaps there may not be two Wimeffes in
{triétnels of LLaw at the firft, 115 the Wifdomot a
Parliament to deliberare and to take Time. The
good Queen who was ufed to fay, Truth was the
Daughter of Time, and Time would produce
Truchy Peritas filia temporis, If then there had
been any fuch hatty Proceedings, as in this Cafe,
I doubt my Lord Stafferd had been now alive,
Now then for thefe Lords that are now in che
Zower, if your Lordfh'ps do go on in this Way,
do you not open fuch a Gap, as may be « ground
to deliver them by the fame Juftice (I Ipuak it

1

under Corretion here, and I only offer it to
your Judgment, for I have not had many Hours
to confider of it ; but your Lordfhip will think.
well of 1t before you give any Judgment; by
the fame Juftice) the other Lords may be tried by
another Court? This I offer in point of Reafon,
that this Proceeding will be very hard, and is
an imprudent Thing, it not anillegal Proceed-
ing. My Lord, I am {ure it will have this Ef
fect, it will {tir up a Queftion between the Juril-
diction of this Court and the Court of Parliament:
For in all Probability, if this Perfon fhould be
acquitted, the Commons and the Lords will
look into it. They are a Court that make a Sur-
vey of the Proceedings of all other Courts; and
they will examine this Proceeding, or at leaft may
do. And if he be found guilty, hereis the Power
of the Commons in Impeaching, and the Jurif-
diction of the Loords in Trial and Judgment, raken
away by an inferior Court to them, and fo flir a
Queftion between this Court and that higheft of
Courts, the Parliament. And what will be the’
Confequence of that ? the Judgment of that Que-
ftion will be in the fuperior Court, for there is no
middle Court between this Court and the Parlia-
ment to judge of it ; therefore I fubmit it to your
Lordfhips,

Thefe are the Things which 1 offer to your
Lordfhip in point of Reafon, whereot fome go to
the Prudence of the Thing, fome to the Reafon,
a:d fome to the 1ll Confequences that may happen
upon it, and I think many to the Hlegalicy of the
A&, And now this being faid in the seneral, I
come to the particular xceptions made by Mr, At-
torney as to the Form of our Plea.

He was pleafed o fay, that this Plea was a plain
frivolous Ples, which is his Exception in general
and he gave you three Reafons for it at firft, and
does now infift upon the fame for Subftance.

One was this, and he infifted upon it at chis
Time, This Plea does not fet forth any Record of
an Impeachment, nov the partcular Matter of
it, fo as this Court may judge of the Reafon of
it 3 for he compares it to the Cafe of a Plea of
auter forz acquit, 1f a Man hath been indicted
and acquitted, he may plead it in another Court
that hath Jurifdiction of the Caufe, if he be a-
gain indicted for the fame Matter: But, my Lord,
firt of all, I take this Plea to be well pleaded
in Formy and, inthe fecond Place, if there be
any Informality or Defect (which I do not take
it that there is, butif there were any fuch Thing)
I take it it1s of another Confideration, which the
Court will deliberate before they give their Judg-
ment on,

But [ fay in the firft Place, I take it to be a
very good Plea, and thar it is good according
to the Pleading of auter foitz acquis.  In pleading
of a general A of Parliamenr, we need not
fec forth the A&. butrefer to the Record ; and
that will depend wpon the Method of Im-
peachments in Pirliament, which I am of Opi-
nion, being the geseral Law of Parliaments, this
Court ought to ¢ ke Cognizance of. In the Cafe
of auter forfz ¢.guit, there is firft an [ndi@ment
proceeding of «:.: Court upon the Plea, a fair Tri-
aly, ond a fair Acquittal, and a Record of all this
Mutier, It now this Parfon conis to be indi&-

ed again for the fame Dffence, ‘here is a Re-
cord for him to plex - “hat wili ‘hew forch the
wiole Matters and if k. Jdoes n.t plead char Re-
cord, "ty his own Delauii, Bur i this Cafe heicis
no
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no fuch Record to plead, and there is the Miftake
upon which Mr. Atrorncy has gone all'along, And
ou muft in this Cale be governed by the Rule and
Method of Parliament, which 1s this: The Com-
mons, in the Name of themfelves, and.of all the
Commons of England, impeach fuch a Perfon, and
they bring up this Impeachment to the Lords in
general, and there they have Laiberty to prefent
Articles in due Time, after due Confideration,
which ought not to be done haftily.  All this is no

Record, fuch as may be had in the Cafe of auter

foitz acquit: For firft, the Impeachment of the
Commons is no Record ; when ’tis brought up to
the Lords, there is only an Entry into the Journal
of the Lords, that fuch a Day fuch a Perfon came
from the Houfe of Commons, and impeach’d fuch
a one. And you are not to expect the fame ftrick
Method, and Form of Proceeding, as in other
Courts, the Courts in W eftminfler- Hall, or inferior
Courts. Your Lordfhip in this Cafe mult be go-
vern’d by fuch Proceeding as is in Parliament, and
muft take it as it is; and we have fard enough, and
as much as can be in our Cafe. We have not in-
deed fet forth an Indi€tment, a Plea, a Venire fa-
cias, &5, for there is no fuch Proceeding in Parlia-
ment ; but there was an Impeachment by the Com-
mons, in the Name of themfelves and of all the
Commons of Eugland, before the Lords, thatitis
it pleno robore € effestu, and that 1t was fecundum
leem &5 confuctudinem Parligmenti, prout patet inde
inter Recorda vemanen., €¢.  And here 15 enough,
For when we refer you to a Record, that is as
much as if we had fet forth the Record efeif 5 for
we tell you there is fuch a Record, and we point
you to the Place where you may find it.  So we
take it, ’tis a very full Plea; and 1f not, ’ts as
much as any Man can plead in fuch a Cafe, though
it be not pleaded particularly.

And, my Lord, that your Lordfhip 1s to judge
m this Cafe, according to the Methods of Parlia-
ment, [ depend upon the Authority of

Ef{!‘% my Lord Coke ;- I will repeat you fome
108.  of his Words: Speaking of the Law

| of Parliaments, he fays, and he bor-
f l":_' .2 rowd it out of Fleta, That this High

Court of Parliament proprits fuis Legi-
bus & Confuctudinibus fubfifit.  Et ifta lex ab om-
nibus querenda, & multisigiorata, {5 a paucis cop-
nitu,  But he tells you, and certainly he fays true
i 1, Whoever will be learned in the Law of Par-
liaments, mult repair to the Rolls of Parliamene:
And give me leave to cite his Opinion, which, I
hope, may be of great Weight with this Court : It
15 1n the fourth Inftitutes, fol, 15 he fays, For
any thing mov’d or done in the Houfe of Com-
mons, 1t ought to be determined, adjudged and
difcuffed by the Courfe of Parliament, not by the
Civil Law, nor yet by the Common Laws of this
Realm, uled tn more inferior Courts, which was
declared {o to be fecundum legem (S confueludinem
Parliamenti, concerning the Peers, and the like,
pari ratione, for the Commons; and that ftops
this Court in our Cafe: For fo it is faid in this
Plea, which 15 the Matter you are to be govern-
ed by, that it is fecundum legem &S confuetudinem
Parliainenti,  He tells you further, there is no
Notice to be taken of any thing faid or done in the
Houfe of Commons; but by the Report of that
Idoule, and every Member thereof hath a judi-
cial Place ; he takes it out of Henry VII. and fo

the Book is exprefly. And he goes on ;
¢ /-15- This is the Reafon that Judges ought

for High-T'reafon.
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not to give any Opinion of Matters of Parliament i
becaufe it is not to be decided by the Cemmon
Laws, but fecundum legem & confuetndinem Parlia-
menti,  So he tells you, you are bound by the Me-
thods of Parliament 3 and I need not prefs the
thing much after his Authority 3 for he was Jearn-
ed in Parliament Matters.

. But I would crave leave to mention a Cafe that
was lately in this Court, and that was the Cale of
my Lord of Shaftefbury, who was brought by Ha-
beas Corpus to’ this Court, and upon that Habeas
Corpus 1t was thus returned, That he was com-
mitted by Order of the Lords in Parliament,
there to remain during the Pleafure of the King
and of the Houfe of Lords ; and this for an high
Contempt committed 1n that Houfe. Upon this
Return we infifted that my Lord might be bail’d,
becaufe it was uncertain, the Pleafure of the King,
or the Houfe of Lords; and upon reading the
Order, there 15 no Crime exprels’d, but only in
general for an high Contempt, I {peak it not for
the particular Cafe’s fake, bur to apply the Rea-
fon of it to our Cafe; the Reafon then given by
the Judges, Mr. Jultice Fones will pleafe ta re-
member it (for it was particularly declared by
him) why they could not bail my Lord, was this ;
he was pleafed to fay, We in this Court take no<
tice of the Court of Exchequer, and other Courts
i eftminfter-Hall 3 and 1t would be ftrange if
we fhould not take notice of the Courfe of Par-
iament, and Houfe of Lords, And if you are
bound fo to do in other Cafes, you are bound to
do fo in this. And if without pleading you take
notice of the Courfe of thole Courts, you will alfo
take notice of the Law of Parliaments, and
Cuftoms of Parliaments, And (that I may make
ufe of it to our purpofe in this Cafe) we need not
particularly fay, fecundum legem & confiretndinens
Parliamenti in boc, inflancing in this, and thar,
and rother Particular: Bur the Court is to look
into 1t, without my pointing to the particular Law
of Parliament. So that, my Lord, here is ground
enough before the Court, and I know the Court
will look into it, before they give Judgment.

The fecond Exception is this, That it is not
faid in the Body of the Plea, that Fiz-Harris 1s
impeached for this Treafon 5 but it comes in only
in the Averment. Now, my Lord, as to thar,
we muflt purfue the Impeachment as it is in the
Lords Journal. *Tis for Treafon generally there,
and us faid to be fecundum legem & confuetud-
sem Parliamenti, which goes to all, and there is
a Record of it among the Records of Parliament,
and Mr. Attorney hach confefled it by the Demur-
Ier,

And chat this 1s the fame Treafon, we do aver
in Faét, which alfo is confefled by the Demurrer ;
and your Lordfhip will fee by the Records and
Forms of Entries in Parliament (that I may not
repeat Things over and over again) that this 15 the
Courfe and Method of Parliaments.

Mr. Attorney -hath fancied an Exception of
Grammar, an Adje€tive for a Subftantive ; bur I
take it to be as well as any Man can plead n this
Cafe. For what fays the Prifoner? The Knights,
Citizens and Burgefles in Parliament aflembled, did
impeach me ; which Impeachment isftill in Force
before the Lords. I rake it to be as plain as can
be. If they did impeach me, then there was an
Impeachmenc 5 it can bear no other Senfe.

My Lord, another Exception, and which was

thought a ftrong one the other Day, and {trongly
T " ourged,




