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THE FOLLOWING WERE SUBSTANTIALLY
THE TISSUES TO BE TRIED.

1. Whetner the mayor and citizans of Clefter arc a body corpo-
raie by pretenipunn §

2. Whether Charies the Second, by the charier of the 37th of lis
scigr, Cid realy grame !

. Wieihoer that chartor was accepied as to the clefiion of aldermen ?

£. Wie her the perfons aproinied aldermen ander it, did aél as fuch ?

;3 Whcther thie mayor, aldermen, and common-council, have x/zd
¢ e T accordiry 03 48y clarter

€, =, ard 8. Relate to the qualification and cleflion of the deiendant
tn the (fice of alderman.

5. \Whsther the charter of g7th Charles I1. was accepted as.to il
matters centaired both n the plza and replication ? o~

12. Whether the oréer of amovi] ia the time of Jumes [I. was duly
fi-nin=d?

L, Whethier the chiarter of reforation of James 11, was accepted ?
12, Wactier the ckarters of Henry VI and Elizabeth, fiil renain
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The court having direfied that the defendants fhould begin, Mr.
Manley opened the pleadings,

M. BEARCROFT.

May it pleafe your Lordfhip :=~
Gentlemen of the jury,

O U will faver me in this caufe as counfel for the de-

fendant, upon whom, contrary to the gencral cuftom,
from the nature of thefe particular proceedings, itis incumbent

to begin,

Gentlemen, this profecution is in the name of the King,
calling upon the defendant Mr. Thomas Amery, to fet forth
his title to the office of alderman of Chefler ; which office he
exercifes, and which he claims a right to exercife of courfc,m
The proceeding on the part of the profecution is merely,—
calling upon him to ftate and to prove to the fatisfaGion of a
court and jury, a complete and legal title to that office of
alderman,

Gentlemen, I cannot help lamenting, what I have had pere
petual occafion to feel as counfel for defendants in thefe cafes,
that after it has been determined over and over again by the
court of King's-bench, (which is the only jurifdittion "upon
fuch a {ubject) that it thould be treated as a mere queftion of
civil right, that yet in truth the form of the proceeding—ayc,
and fome of the lubftance of it too~—is carried on with the
excrtion of fome of the hardeft rights of preropgative. In a
difpute between fubject and fubject, they meet upon certain
points upon which they differ, and in the courfe of the plead-
ings and preparations, before they come to decide the queftions
in difpute between them by a jury, neither has any advantage
over the other. I can’t help complaining that upon the prefent
occafion, thofe who would be underftood to be eftablithing
popular rights and pepular privileges, have made ufe of the
regal prerogative, in a way that [ confels never occur'd
to me in my little experience—~I don’t mean to fay,
| that 1t has not been ufual, in profecutions of this fort,

to cut into {lices every part of the defendant’s defence, and to
do what the Kinx may, but what no fubjelt can, to put the
Celendant to prove every part of it, and if he fhould make a

flip,
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%i4. and fail in 2ny one part, it wiil be againft him, and te
11l have the whole cofts to pay—I fhall not complain of that,
hecaule the zbufe is fan&.ficd by 2 kind of cuftom; but I do
complain here, that the prerogative, that the name of the crown
;5 carried farthor than ufual, (thatis to fay) that though the
Asfendant is pinn’d down to put his defence upon fome fingle
{:&, and if there fhould be a doubt 1n the mind of thofe who
sdvif-d him in point of lzw, they muit at their peril make the
choice of their defence amidft fo many doubts—yet on the part
of the arofzcution, this popular profzcutor exerciles the prero-
gative by fayinz, 1 don’t know direﬁ"{y my own cal:e on the
yare of the profecution, 1 will exeraife the prerogative of the
crown, and I will put my cafe in four or five different ways
for fo he has done; taking that great advantage over the defen-
dant. [ throw this out, that the learned gentlemen, if they
think proper, may take notice of it, by and by, and tell us,
why it is, that as they ftand up for the privileges of the people,
they fo abtfc the prerogative of the crown againft one of the
pecple, as the defendant is,

Gentlemen, f am afraid that we fhall confume a preat dea)
of time iz the triz] of this caufe; and therefore | would wifh
in the cutfcty to fave as much as I can; and my objedt will
be to give you an outilne of the caufe; and to give you fome

I\.‘

ey

cvneral idea of the fort of quittions, which you are to try; and as
thic cxulz gocs on in proof, we will take care to mark to you
1o ¢ frerent heads of enguiry, to whicha the proof applies; for
we o [ totak. vronme (f | could do it) to flate the whole

1

T thais cafe, from the berinming to tavend, and all the fmailer,
uinute crrcumftiness of proof, that bear upon the feveral quel-
.ons. or ifiues, which you are to decide upon, I am afraid it
vould tak: up many bours, and very iitile conduce to any
thing like an underftending of the nature of the caufe.

Gentlamen, Iean in a very fow words tell you the real, fub-
{tanuia] queltion between the partics—the forms, in which that
1s to be cotii, bv your decifion of no lefs than twelve cueftions,
which we czll istues, are the refult of that general queftion,

T i rial queitton 1§ (z—

On the part of the defendant, we contend, that the con-
fitutinn of the city of Chefter, with refpet to the cleion of
s.lermen, 2nd the clection of common council, is, that alder-
men, ord commen councilmen, {aall be chofen by that which
is known in the city of Chefler, by the name of the fele bods,
—that et body 15 compofed of the mayor, the aldermen
(who are:n number 24 and the common Eouncil-mcn, whia
27€ 10 nuUmLIT 40,

[ will

1 c
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I will flatc to you that which is {o notorious a truth, and
which the gentlemen on the other fide cannot difpute, that
when [ have ftated it, therc is not onc of you who will not
immediately feel, that this caufe ought not to have been
brought here.—I ftate to you, that time out of mind, the ufage
has conflantly been to eleét aldermen, and to elect common
council men, in the way that thc defendant contends, that
i3, by the fele& body, the mayor, aldcrmen, and common
council,

[ am not ftanding up, though I fhould feel myfelf upon
firn ground indeed if 1 did, to maintain a ufage of 20, of
20, of 40, or of 50 years—I am not ftauding up to maintain
iimply a ulage of upwards of a century, but I ftand up to main-
tain a unifor:n ufage—for I have a right to {ay fo with a little
exception, which 1 fhal] ftate by and by, which fcarce intitles
any body to quarre]l with me for that word uniform—-l fa}' a
uniform ufage as far back as the hiftory of this corporation
founded in books, or even tradition, can poflibly carry the
enquiry—I fay, with a flight exception, which has no effe&
azainft fuch a length of ufuge, as )} have ftated——] mean that
in the year 1692, or thereabouts, during the mayoralty of a
very popular pentleman (a Mr, Whitley) he did attempt for
hree or four years, to introduce the election of thefe officers,
aldermen and common council-men, by the freemen at large.—
From that time, about 16¢5 or 1696, to the prefent, the con-
flant ufage, scithsut exceprion, has been agreeable to the conftant
ulage, previous to that time, fo that there was nothing but a
tumultuous interruption of the cuftom, for three or four years.
~—T'he corporation then divided,—A great number of them
protefled againft it,  “Uhere was a majority for it—from that
time to this, they have either totallv deferted it, or whenever
tacy thought proper—{for at certain times they think it proper)
contended for it It is convenient for the purpofe of certain
poilons to do it.—They have conftantly been beat, as un-
doubtedly they will be to day, but at what time of day, I am
forry L am not able togell, for 1 fear it will take up many hours.

You have heard of fate, and poflibly fome of you may have
heard, that in former days there have been violent contelts
pon the choice of members of parliament for Chefter ; when-

. ever thwe votes run pretty near, then it is that fomebody or other

it lruck with a violent fit of patriotifm ; he begins to think
115 of infinite confequence to the public, that the rights of the
pople at large, and of the freemen at large, fhould be pre-
L.ived—that  hitherto  they have been over-whelmed il-
igally by tyranny and dc!ptgic fway—thefe kind of phrafes

2 14~
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are very current in the ftreets of Chefter—{ometimes in the par.
louss there, I believe; and to be fure there are men to be found,
who will try what they can do for their fellow-citizens—not at
all thinkin= of themfelves, nodoubt; but it1s alittleunfortunate,
and one cznnot help obferving it, that thefe notions never get
into their heads when there is 2 great majority of freemen one
way, but when they come to run 2 little clofer, neck and neck,
fomebodv thinks that the horfe that is but a little behind, may
win, and they are very apt to mount him—that is the hiftory
of the prelent enquiry—once in about hifty years—fifty years
zco, 1 think the laft trial was, it was decided againft them—
the particular circumitances of the cafe, and the little ground
they hzve to go upon, is totally loft in the courfe of 50 years—
then icmebody young enough, and violentenough, to think they
have oot hold of 2 good thinz, may be found out, in order to
venture a very confiderable expence upon the experiment—
Thzt 1z, I believe, the caufe why you are troubled at all with
this gueltion to day.

I will now ftate, in the beft manner 1 can, fo much asI
thick will enable you to underftand what the nature of the
CLQuiy i3,

I {ha!l zvoid, becaufe it would be a Jofs of time, to ftate to
vou every charter which has been granted to this very ancient
znd endcubtedly once preferiptive corporation.

Genil meon, 2l of you know that this county of Chefter and
the city was granted as a county palatine, with regal rights,
ir. Willizm the Conqueror’s time, to the famous Hugh Lupus—
Ficm that time down to the time of Henry the Third ( King of
En:lznd, to diftinzutlh him from the Earl of Chefter) all
cr.nts—almolt—not 1ntirely, (for there were {ome royal grants
curinz that time; were by the Counts palatine, the Earls of
Chefter—In the time ef Henry 111 that was united to the
crown, 2nd f1em that time to the prefent, it has been the pro-
perty of the crown.—For certain reafons, the officers of the
county palatine of Chefter are preferved ; but however the King
hzs exercied his dominion over it under the great feal, and
treated it 1n that refpect as his property, as undoubtedly it is
united to the crewn, and not as the Duchy of Lancafter is, kept
i:parate by a vartety of aéls of parliament., You will fee the
appitcauon of this obfervation by and by,

T'Re charters, the confideration of which you will be troubled
wath, and with which I mean to bring you now acquainted,
fo for as will anfwer the purpofe of underftanding the caule,
-7 the charturs of the 21ft of Henry VII. the charter of the
19:h of Quaen Elizaboth, confirming that charter, a charter of

3;111
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47th Charles I1. and a charter dated the 26th of O&ober, the
ath of James the Second. I think that thefe are all the charters
with which it will be neceflary you fhould be acquainted, or
pay any attention to,~—If there be any others, my learned friend
will introduce them on his fide.—My friend" feems to affent to
my propofition—at this moment we certainly both mean the

'~ fame thing, which is, to bring you to underftand what we are

going about. .

That charter of Henry VIL. is a confirmatory charter of
feveral others ; but it docs likewife give fome particular direc-
tions~—one direction it will be material for you to bear in your
memory—that is, that the eleflion cf aldermen fhall be annual. (a)—
That charter, with refpect to the annual choice of aldermen,
moft undoubtedly never was accepted ; for I defy them to fhew
an inftance after that, exceptin the year 1692, which I alluded to
kefore, and two or three years after, in the time of Whitley,
that ever that was done—1 don’t believe even in his time, that
the clection of aldermen was annual,—fo that I am ftating to
you, that notwithftanding the diretion ‘of the charter of Henry
VII. with refpect to the choice of aldermen, which is the mat-
ter now in queftion, that never was purfued—and once for all,
I take the Liberty, fubject to my Lord’s corretion, to flate this
piece of corporation law to you, which is perfe@ly underflood
and acceded to conftantly in Weltminfter- hall, and particulasly
11 the court of Kino's-beneh, where only thefe quelticns can
occur in Weftininfter-hall—they can afterwards go to the Houfe
of Lords, but in no other court can they occur,—that is, that
wherever there is a charter of creation—-a maiden charter as it
s called—1n {till plainer Englifh, the firft charter, which is
granted to any fet of people who are not a corporation at the
time, creating and forming them into a corporation by the
power and prerogative of the crown—that wherever there is
fuch an original charter, if it is accepted at all by the ubjedls
of it, it muft be accepted intirely and in every circumftance.
‘I obferve the gentlemen feem to like that pofition, and it is not
a new difcovery, becaufe I faw upon the face of the pleadings
that they themfelves mean to maintain that propofition—I am
very plad, thercfore, becanfe it is certainly ufcful, when there is
any difpute, to have certain fundamental principles upon which
ve agree, You will, gentlemen, remember what I am flating,
and don’t let me be fuppofed to fay more than I mean, that an
iceeptance of an original creating maiden charter, or by what-
cver name it fhal] be deferibed, muft be i tcfo in al] its cir-
cumitinces—not fo in refpe to a fubfequent charter offerzd by
e clown, becaufe a fubfequent charter may be accepted by
the
(a}) And alfo of common coungil, ’
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the then exiding corporation in part, neglefting and rejedling
the cther part if they pleafe.—That puﬁunn is laid down ina
cafe which was much difcpffed in the court of King’s-bench, and
much looked to by the whole profe{ion, and great part of the
world at the time, in the famous difpute between the prefeat
Lord Hardwicke and Lord Szndwich, touching the office of
hish-fleward of the univerfity of Cambridge. (a) It was there a
cround of the determination of the court, that a confirmatsry
charter of anv kind mizht be accepted in part, and refufed in part,
W hether it was fo or no, will be a queltion of fact to determine,
zccording to the conformity which has or has not been to the feve-
ra] circumftances in the fecond charter. You will fcc by and by
why it is [ wifh to imprefs you with thefe two po:nts of law.
Gentlemzn, I flated to you 2 charter of Henry VII. which
15 a confirmatory charter, and which they might accept or refufe
in part, whorchy the election is directed to be znnual ; 1n that
infznce we contend it has never b.cn complied with.
Of the charter of Elizabeth I nced not flate on< article to
vou, 25 it feums to me, becaufe it is merely a confirmatory charter,
I am now to flate to you 2 very important picce of hiftory
of this corporation, a@s it certainly was a very limportant plece
ci rubl.c hiflory. 1 mean the procezdings by quo warranto,
» the latter end of the reizn of Charles I.—It is a moft un-
d-ubted and acinowl:dged matter of law, that all perfons,
who excrcifl the privileses of a corporation, are the creatures
of the crown, cicated by the charter of the crown, andif
thev don’t contorm to the purpoles of their original creation—,
1f they are suity of nesle@ls—cof omiffions—of variances
from the crizinal charter of creation—in that cafe they cer-
tz.niv 6o furtes their charter 1 Upon that ground it is perfedly
truz, and I am ready to concede it to my learned friend, who
mav mase what ule of it he pleafes,—:hat there were proceed-
' A5 ki), theush exeecdingly imprudent, in the latter
. s the Ild’s. reign, the vrit of quo warranto {uff-
cently proves which writ we have not feen in cur time, and |
carz {2y we never thall, for this is but a proceeding by an in-
ormition under 2n act of parliament, () in the nature of it.
A wriz of quo warranto iffued to the city of London, the
ciiy of Chefter, and a great many corporations.  The city of
Chelder were conicious, as almoft all corporations were, of
a thoufand faults,—omiffions, and regle&ts, which, in point
of law, melt undcubtedly would forfeit their charter. Ths
wnt of guo warranto to the city of Chefler iflued, in the
33th and 36th yveir of the reign of Charles If. a year 2nd
a4 hait bifore his death,  The corporation called an affembly
tuguthﬂr,
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tagether, of thole who were the governing part of it, the mayor,
aldermen, and the common council; and they determined,
and determined very wifely, as it feems to me, not to enter
an appearance to that writ, but to fuffer judgment by de-
fault., They were confcious it was impoflible to defend them-
felves, as [ believe now, if the writ was to iflue, hardly any
corporation in England, except that, which has the advantage
of being fortified by alts of parliament, (1 mean the city of
London) would be able to defead themfelves—they knew they
muft fall, after a great expenee and trouble, thercfore no ap-
pearance was cntered. It is enough ta jflate, that there svas no
appearance, and that there was judgment by default, as it is
called.  Afterwards there was fnal judgment as it is
called—the language of which judgment and the effect of
it, no lawyer will, I belicve, difpute to be this—that there was
an end of all their frauchifes and privileges—ihat the corporation
was nullified, -and diffalved, and ceafed to exift. 1 take the liberty
acain to ftate that, as the refult, in point of luw, of that
judgment, which I need not prove here, becaufe it is admitted
'upon the record. In that year, in the language of lawycrs
called the gs5th and 36th of Charles I1.—{ix or cight months,
h think before his death, there was that judgment, by which
I ftate (fubject to my Lord’s diretion to you)—that there was
o total end of the corporation of Chefter—there was no
mayor, alderman, nor freeman—there was not a corporation
or 2 corporator exiftiny—the writ of feizure of the liberties
and franchifes iflued, Whether it did or no docs not fignify a
farthing—the effet of the judgment is what I tcll you, and
the corporation of Chefter was no more.

Gentlemen, if 1 fvem to have repeated this two or three
times, I do it that you may perfectly remember it, becaule
you will find this is a main point in the caufe. I fay, thercfore,
that the perfons who had been aldermen, common council men,
and fo forth, were reduced to the fituation of mere private

perfons,  They held the general name of citizens of Chefker,
fuhabitants of Chefter they moft undoubtedly were.

In that fituation, in the common courie of things, it was
nly 1n the power of -the crown, to incorporate them anew.
Accordingly you will find in the 37th year of the reign of
harles 11.~two days only before his cfcath (which we all
mow was fudden) a charter under the great fral was cranted
o the atizens and inbabitants of Chefler, creating them anew a
orporation, giving a preat many proviftons, creating a great
any ofhcers, conferring feveral important and valuable gifts
aud privileges, and with refpelt to this right of cieltion ot
aldermen,
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sldermen, this chater ceaforms itfelf to the ancient ufage,
direCting the z2ldermen to be chofen by the mayor, aldermen,
-nd common council (the felect body) not doing what fome-
vimes was done by charters of that time, materially altering
the conftitution, but preferving i, or rather creating it afrefh
~frer it was deal and gone, \With refpect to the eleftion ¢f
Jidermen, 1 ffate it to be fo, without the leaft apprehenfion
oi contradiction.

One confliderable point between us, 2nd indecd the mof
confiderable, will be, that iffuc which is joined by the parties,—
<« 1 Pether or ns ths dharter of the 3;th Charles I1. was aciepiud

i 57

I have flated the law, that a chatter of creation cannot be
taken by patts, it muft be taken i the whole, and in all it/
parts— Y ou cannot fay 1 will accept this only—1I don’t like the |
other—1 will rejedt it—I maintain, and it is neceffary for ts
defendant to maintain, that this charter was accepted, in il
ﬁ'i‘:.frf.

Genilemen, 1 with you to favour me with your attention.
here, becaufe, fubjed to my Lord’s correction, I fhall fzya’
word or two concerning my notion of acceptance. Theac.
ceptance cf a charter I taketobea faGt——an exertion of th
will of thofe who have a right to choofe at the time of th
crznting of the charter, and the tender of it to the objects of th:

L

c-1ter—who were they here P—the inbabitants of the city of

Crelter, nothing clie, citizens of Chefter, inafmuch as they re
+-.23that name, not meaning to exprefs the idea of corporator

1: is compeient, and I know there are cafes which have decided
fif it were mawi2]l to lock into them) where a tender of ;
charter of irncorporation is made, for the inhabitants of a ci,
own, or ville, to anemble together, and the majority wi
decide whather they fhall zccept of the charter or no—>b
when once it is zccepted, it is accepted for the whole, ther
can’t be 2 fartiad acceptance—if they take it at all, they mud

take [0 whon
I't.crc zre many inflances in many corporations, whofe g
f2rs I have happencd to fee in the trial of caufes, where the
molt deciiive evilence can be piven, of the adl of acceptane
—Sumatimes there is a petition afking exa&tly what that char
c vcs to them.—Semetimes they have even gone to the King}
palise to recdve it. Sometimes there is an act of affembly,
whih it zrpoars upon the books, that they have altually ac
¢ pr.d o, but for the moft part there can be no other evidenc
(" .n thdir coafurming to the terms of the charter, in fome ¢
e puncpd aiude, for if the dodlrine was to be conteni
.
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for (I don’t know, nor much care, whether we fhall hear it
to-day or no) that there never was an acceptance of a charter
unlefs at the time it can be proved that there was a conformit
to it in every one particular, it will make wild work indeed wit
the doétrine of corporations, and with corporations themfelves,
for it hardly ever can be proved in any inftance, with which I
am acquainted, that they have fo conformed.

In order to prove our acceptance of this charter, in two
words our cafe wil] ftand thus—1I {hall prove that from the time
of the charter they aéted as a corporation—~they received it in
almofl every point, though it confifts of a great number, And
t I ftate this cogent and decifive anfwer,—they alted as a corpo-
ration {mayor, aldermen, and common council) they held
courts, and did every thing that was granted by the charter—
Nothing of this fort could they by poflibilicy do for four years
tagether (for fuch was the period between the 37th Charles 1L,
and the 4th of James 11, )—they could do none of the alls they
did but by virtue of the charter of the 37th of Charles Il

Gentlemen, [ undertake to prove by a body of evidence,
forty times as much as can be wanted, that they accepted this
charter, and if it was accepted at afl, it was accepted in the
wholzy becaufle the accptance of a part, is the acceptance of the
k whole.

I fay it again, the acceptance of a part is the acceptance of
the whele—and if they varied from it in any inftances (which
it is pothble that for a fubtequent time they might do) thefe
variations are irregularitics—they are grounds of forfeiture if
you pleafe, but they go nothing to the queftion, which is the
queftion in 1llue between the parties.—Was it accepted at the
tme of the grant f'—1I fay for three or four years it was alted
under intirely-~Nay it is clear they could not att at all, but by
the acceptance of this charter, and this muft be the charter of
creation, for they were gone as citizens, and become private
perfons, by the judgment [ ftated to you previous to that time,

(sentlemen, we know the hiftory of the times, which followed.
We know the variations in the mind and councils of James the
Stcond, during the laft year of his reign, with refpeét to cor-
porations—fometimes he publifhed very gracious manifefts and
proclamations upon the {ubjet—According to my gencral me-
piory, he was once or twice upon the eve of drawing them in
pean. - At laft, however, upon his being certain that the pre-

parations in Holland were direéted for an invafion of this coun-
ry, be immediately iffues a great number of charters to the
Jevenal corporations, endeavoring to foothe them, and to put
an end to the difputes which had been upon thefe fubjedts, in

C former
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former times,—he therefore certainly did, in the 4th year of
his reign, upon the 26th of Odober, grant another charter to
this corporation, then exifting as a corporation (you' fee as I
have ftated, for the reafons that I have mentmned)_ under the
77th of Charles the Second,—the purport of which chartet
was, a releafc and pardon of the judgment, which disfranchifed
thz corporation,—a reftoration of them to what they were at
that time, 2nd to their ancient laws and ufage.

I fec by the pleadings introduced on the part of the profecutor
! this information, that they mean to contend, that that char.
ter of the 4th [ames11. was accepied in #ct0y~—in every part. They
mvan to coniider that as having the operation to go back to the
t.me of the judement. ‘1 hev mean to contend, that the charter
of the 3-th*ChErlts If. was a nullity, and that by the operation
o the cherter of the yth James I1. that rent (if I may fo call it)
which had teen made in the corporation, by the judgment dif-
fuivingat, was knit and fewed together, and that things were
put into a fituztion juft 2s if that had never happencd. I agree,
that if there hed been no intervening charter, it might have
been fu,—but there was an intervening chart.r, the charter of
the 37th Cnarles 1I. a charter of creation, making them a cor-
poration ; 1t was competent to them, therefore, to accept this
charier of the gth James 1L eitber in whole, or in part.

I peree ve that by the pleadings on the part of the profecutor,
they mean to contend this—that the cffect of this charter of
tic 4th James 1l was to reduce them to the government, and
to the dupofition and directions of the charter of Harry the
Seventh, {that is to {ay) that aldermen fhould be clected annually,

Gentlemen, [ fay that this charter of the 4th James11. (and now
vou will fee the reafon why I ftated fo particularly the diffcrence
between: a charter of creation and a charter of confirmation)
which is, that the firt muft be accepted altogether, the fecond
miuht be accepted partially—T his charter, fubfequent to the
27th Charles 11, was accepted only partially, for {til they con-
tinuec to do what they bad always done, except in the time
of Whitley,—(lor three or four years—they {till continued
to choofe aldermen by the felect body, as thcy do to this
moment. | hey {lill adhere to the charter of the 37th Charles,
I thereicre deny that they ever accepted the letters patent of the
sth James 11, m t02. They could not, becaufe that was to turn
them back to the directions of the charter of Harry the V1ith, to
wiitch they never, 1n any one inftance, conformed, as to chuling
«ldermen annually. T hat willy | conceive, prove what I have
i>.d, that the charter of James the Second was not accepted 1 £t

The romnt contended on the part of the prefent profecuter,

howeyer
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however well calculated to anfwer private purpofes, and to
gain a Chefler huzza, is fraught with much mifchief, Une
der the charter of Charles I1. and under that charter only,
is it, that the citizens of Chefter enjoy very valuable fran
chifes=—and how the gentlemen, who are concerned for the
profecution, would be received at Chefter, would be very doubt-
ful indeed, if the freemen of that city knew, that the effet
of the prefent proceeding is to rob them of onc of their fairs,
is to rob them of their hofpital lands—and that the effedt of it
is, to fhake the fccurity of many hundred pounds, which have
becn borrowed by the corporation upon their fecurity—and
that is clearly the effelt of the prefent proceeding,—of all
which I am perfuaded, the freemen are not at all aware.

I challenge the counfel on the other fide, to fhew me

by what authority it is that they have the fair called horn and
hoof fair—unlefs it is by this charter, they have it by no other
—it is of pgreat importance—-of great value to the city of
Chefter, for it caufes a great refort of people, and a great
deal of money to be expended upon the fpot, much for their
benefit. By what authority is it that they have an hofpital,
which is greatly for the benefit of the freemen of Chefter,
unlefs it is by the grant of this charter ?—I fay by the grant of
this charter, becaufe 1 will prove to you that it was given by
the charter at the expiration of a certain leafe, and at the ex-
piration of that leafe, pofleflion of it was taken—I undertake
to demonftrate to you that that hofpital and the hofpital lands
that fupport it, which is certainly for the benefit of the
citizens, was taken under this charter, It feems to me (I
fhould be glad tv be fet right upon that fubjeét if I am wrong)
—it feems to me that the fecurity for 1600l. borrowed by the
prefent corporation, will ftand in a very precarious fituation,
if the gentlemen fhould f{ucceed in the prefent profecution—
all thele things arc to be confidered—1 heartily with all thefe
things had been known, and then it would certainly have ex-
tinguihed every fpark of that popularity which certainly has
becot the prefent profecution,

1 did complain of the vaft varicty of iffues here, which is
introduced certainly by cuftom, in the courfe of the proceeding.

I fhall endcavour to run over the feveral iflues, to give you
fome little idea in what way they are to be difpofed of by your
verdict; and then I fhall clafs the evidence, and ftate to what

fluc it applies—which is the only way of your underftanding
this caule,

The firtt iffue upon which you are to give a verdi@, I fhall
relicve you from any difficulty about, becaufe I thal] make
Ca2 the
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the gentlemen 2 preflent of 1t—1 wif;l them :}'mth joy of it, if
it will be the caufe of any expence in blue ribbands and cock-
ades, they are heartily welcome to it—but it 1s not worth  rib-
band, in my opinion,— I'hat 1s, they contend that the mayor,
and citizens, at the time of granting the letters patent of the
25th Charles II. were not, nor had not, from time immemorial,
been a corporation— There 1s not an immemorial corporation
or a prefcriptive body in thiS_ kingdom, unlefs 'Cheﬁer was o
up to the time of the diffolution of the corporation, at the time
I flate to you.

I fee the sentlemen nodding to one another, and applauding
their dcxtcrfty in baving got this verdict, but it certainly is
not worth one farthing, for thank God the law 15 not quite fo
zbfurd and hard in this proceeding (abfurd and hard enough it
is in thefle cafes, God knows)—that becaufe they get a verdi&
upon one of the iffues, that they are to have 2 judgment,—No;
the court are to give judgment upon the facts which are found
—This fa& is of no confequence in the caufe, and upon this
they fhall have a verdiét,—and it will be the only one, I

iieve, which thev will have.

The next is a very important onc, but on which, they have
no chance of fuccefs.

They gravely infift, that by this charter of the 37 Charles
II. he did not grant,—that is to fay, in point of law, they
contend, that it was totally void, and had no operatien or
cftecl.

I confels for oney I was cextremely puzzled to know upon
what around 1t was, that this iflue was taken by them, except,
a< I told you, it is the fathion to put every allegation that can
be taken, by itfeif, and to difpute it on the part of the crown,~
but I was toid, that there were two very curious points in cor-
roration law (both of which I have no difficulty to confefs arc
perfcitly new to me) upon which, 1t was meant to be con-
tended, that this fzme charter of Charles 11, had no operaticn,
or valdity, 11 point of law,

The &firft, 1 uncerftand, 1s, that it i1s only under the great
yeel of Enzland,—only under the great feal of England |—
I take ity that that is, precifcly, the way, in which the Kiny
crants, It is perfectly true, it is part of the grant, that
it may be under the feal of the county palatine, but it 1s no
condition, that it /ad be {fo. By the authority of that char-
tery they might, it they had been fo difpofed to pay fees, have
had the other little {eal, appendant to this charter, but for
s purpole onc picce of wax, dangling ta the parchment,
> perfeCtly fuffaent, as I take it,

I con-
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I conceive, therefore, that you will now fee why it whs
(I am afraid fome three quarters of an bour ago) I mentioned
to you, its being under the great feal, and that this county
palatinc was not like the county palatine of Lancafter, From
the time of Henry III. it has been in the crown, From all
times great care has been taken to keep the duchy of Lancifter
feparate.  We know that Harry the Fourth took it into his
head, to preferve it for himlelf in cafe he loft the crown, as
if it was at all likely, that he who cannot keep the crown,
fhould keep any thing elfe. It has been, for that reafon, hcld
feparately, but not fo, in the cafe of Chefter, for that has been
held under grants from the crown from Harry the Fourth’s
time, down to the prefent moment. I contend, it operated as
a grant, without the feal of the county palatine.

Another conceity [ am toldy is (1 beg the gentlemen’s pardon,
if it 1s not fo) that truly this charter is not enrelled upon the
patent rolls of the court of Chancery,~—and that therefore

it is to be contended that the patent is not valid, and that (as
the phrafe i1s) Charles I1. did not graut.

It is aftonithing, that thefe gentlemen, in the violence of
| their zeal to ferve the city of Chefler, fhould attempt thus to
ruin its credit, and to rob the citizens of their fair and hofpital
lands,— Yet this is the fort of fervice they tender to them! [
wifh the freemen knew it,—however, they will be informed
about it,

They contend, that the whole of this charter is totally void,
becaule it is not inrolled. In their zeal for the fervice of the
cty of Chefter, they would deltroy half the corporations in
Encland. I venture to fay, for I have no difficulty to aflere,
that [ verily believe, there are an infinite quantity of charters,
upon which fome of the greateflt corporations ot this country
depend, that ncver have been inrolled.

[ fubmit to my Lord, that in point of law, it is not ne-
ceflary, I take the law to be this, that the King cannot
orant,—that the King cannot take but by matter of record,—
but when the King grants, by the great feal, he bas granted,
y matter of record.  When he receives, it muft be irrolled,
becaufe the act of the fubjedt is not a record, till it is recorded,
nd I belicve that will account for certain diefa, to be found
in certain abridgers of the law, otherwife of moft refpetable
authority, where they fay, that letters patent are void, un-
Il inrolled, but for which they quote no authority.  Nay

know, that therc is an a& of parliament, which rccites,
that certain leafes under the great feal, it which there is a
condition that they fhall be inrolled within a ce:tain timz, fhatl
te




( 14 )

be pood if inrolled within a certain time, but there it is an
exprefs condition of the grant. o

I truft there is nothing, in either of the objections; but
with refpe&t to the laft, I conceve there s a.nother_anfwer,
which, if my Lord finds it neceflary to refort to, he will, that
is, that after fuch a diftance of time, though you cinnot find an
enrolment, it fhall be prefumed, becaufe I know a great deal
more has been prefumed than enrolment. I know that my Lord
Mansfield has dire@ed, in a confiderable caufe, and it never wa
difputed to be law,—that after 60 years, you fhall prefums
a grant under the great feal. This is prefuming fomething
infinitely lefs, though I conceive it not to be at all necelfary,
It is true, it ought to be recorded upon the patent roll, but
when the fubje® has got a grant, which has gone through
all the checks to the King’s grants, (which are a great many,
you know perfe@ly well, not forgetting the privy feal, amon
the reft,}—it would be ftranze indeed, that he fhould lofe hi
erant and the effed of it, becaufe the King’s officers negled
their duty to enrol it.

I conceive, thercfore, that this famous iffue of theirs, the
will not fucceed upon; and that you will be bound to fin,
that by this charter the King did grant.

Gentlemen, I fhall not trouble you with faying a word
more, about the acceptance of the charter, becaufe I have, ia
fome fhorr way, argued and ftated to you the grounds, which
will difnofe of two of the iffues, for the third is,——Whether it
wzs duly accepted, as #s the eleflton of aldermen, and the gencrd
queftion whether the letters patznt of the g37th Charles Il
were accepted as to the other matters ?—I have already ftated
that they were zccepted, as to the whale, for in point of law,
the acceptance of any is the acceptance of the whole—in
point of fzét cvery thing almoit was, for two or three years,
dornc under it,

‘I'hat will difpofe of the third iffue in our favour, and
I think of another, for they have thought proper in thi
multiplicity of difputed points, to introduce this queltion,=
Whether the Earl of Derby, and a great number of otha
perfons, who are named by the charter of Charles the Second,
as the firft 2ldermen, whether they did become aldermen ac-
cording to the fame letters patent ? I take it to be confequentit
cf the other, becaufc I contend, that if it wasa good grant,
and 1f it was accepted, that they did by virtue of that chart
become aldermon.

Here 15 another iflue, which, I am forry to fee here—
Merely for the purpofe of puttinz us ugon proof of the f.i!fh

they
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they fay, that the mayor, aldermen, and common council, have
not exercifed the franchife of elefting aldermen according to
¥ the dire@ions in the letters patent, I fhall prove that fa&
clearly.

Thjgre is another faét they difpute. They fay the defendant
(Amery) was not elected by a majority of the mayor, aldermen,
and common council, in common-hall, duly affembled, 1
will prove that fact.

They difpute too, as matter of courfe, that Mr, Amery was
not duly admitted into the office of alderman—I thall prove
§ that he was regularly admitted, and took the oaths,—if they put
f us upon it, but I don’t know that they will,
hen we come to certain iffues, which, my learned friend
§ {ays, lic upon him, and certainly one of them does—I have
aiready faid a word or two by way of argument, as to the ac-
ceptance of the charter of James the Second—I fay it was not
accepted 1n fofo.

They introduce this:—They fay, that by the charter of
Charles 1. (which is true) there was a power in the crown to
remove all the officers of the corporation of Chefter, (that is ta
{ay, the mayor, aldermen, common council, and the other offi-
cers—for there are various ones) by an order of council, under
the feal of the p-ivy council, fighified to the perfons who were te
b removed refpeltively,—And the profecutor hastaken upon him
to prove this falt, that fuch an order of councii was made, that it
was fignified under the privy feal of the faid privy council,and that
Qthac was fignified to a great number of perfons who were officers,
that are ftated upon this record. It is incumbent upon them to
nrove it.  The real effect of this iflue, upon the whole record, 1
have fome little doubt of, in my own mind—We fhall hear, by
and by, what effcét it will have if found againft us, bat it is cet-
tainly calculated for mifchief~—Itis intended to overtura the cor-

poration ; and, once for all, I have no difficulty tq fay, that I have
oblerved, thatjudges, and juries, wherever there is an attempt
3 to maintain an iflue, in point of fall, for the purpoie of over-
turning cuftoms, and ufages, which have obtained for a century
palt, as is the cafe of our clection of aldetmen, by the felect
Bbody, they have always expefted, that thofe, who undertake the
proof, fhould do it by the moit coercive, and indubitable
proof, that there fhould not be a doubt about it. It is incum-
bent upon the profecutor to prove, under the privy feal, a
communication of this order to every perfon, they have ftated.

I will venture to fay, I believe, they cannot do it, and that it
¥ was noty | believe, done in point of falt, for 1 {hall be able
f 10 fhew you, that within three weeks after that time, pcifontsl

{tatc
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{tated to be removed by this order of council, did exercife thf'll'
oFice—And we know that in thole times, almoft cvery thing
was in confufion, ana that orders were made, which never
were carried into execution, and in fhort we cannot know with
sqv certaintv whar was done, It is incumbent upon them, to
(how that that notice was given to cecit perfon—I defy them
<o do that,—It cannot be proved—Tle confequence of that
will b2, that we fhall be inttled to your verdict upon that
1L,

As to prefumntion, I conceive, there is this diftinction,=
I order to maintain that which h.s obtained in point of fac
and ufaze, vou vill prefumea variety of things,~but for the
purpofe of overturning what has obtained, I take the rule to
b: tne disedd reverfe, —to prefume nothing, but to put the party
ugon abfolute, decifive, pointed, and indubitable proof.—That
¢uoes not exit on the prefent occafion,—Nay, I very much
coubt, whether notice was, in point of fact, given to any one
porfon.

‘I nere is another iflue, which is confequential upon fome of
the mftruments, whether the charter of Henry VIIL confirmed by
the charter of Elizabeth (fo much of it as re]ates to the election
of cldermen) cont:nued in full force, until the making of the
lotters ratent of 3 Charles IL—1 fay, at that time, they were
notn foree, bucaufe, for the reafons 1 have already ftated,
th: efiedt of b fudment in Charles the Second’s time, putan
cid to them, 2z ail the reft of the charters,

You oblerve, centlomen, that you have a great many iffues
To sive vour veraict PO, but you fce the fubftantial qUEﬂiUH
beiweon tae pariios is [0 TVIC LOF lcfs than thiS,-—HHUE tbfy Q
resity at Cloytery t5 53 o &s chufe sffrcers i the way in which they bave
oled tlhem for thife bundred years F—1 may add too for thefe
torew hundred years.—Thac is fubftantially the queftion you
Lave 1o decile,

I th:l now oo Jown, and proceed upon the evidence—Ve
fiall wale the niais as they ftand—and we fhall ftate to you in
what way we apply the evidence.

“widcice for e defendant,
Th: ¢narter of 77 Charles 11, put into court,

It was adwiited by the counfed for the defendant, that there was
riz @y eardiienty ner dbe feal of the county palatine.
Ciurt. 1 nover remember an inftance of a party producing

- caarter uader the great fal being called upon to prove that
. was encelld,

You
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You will make the beft you can of your objedtion to it, on
sccount of its want of enrolment. It is no doubt the duty
of the public officers to-enrol thefe charters ; the great feal is

B their authority.

Mr. I#m. Hall fworn. Examined by Mr, Legeefler,
Q. What office do you hold in the corporation of Chefter ?
A. Town-cleik.
[ Mr, Hall produced the baoks of the corporation. ]

Court. You have doubtlefs, on both fides, infpeCted the

books : Is there, or not, any contrariety, as far as the entries
g0, as to the mode of ele&ion ?
. Mr. Serj. Adair. The entries are not invariable : there are
entries between the time of the charter of Hen. 7th, and the
| 7th of Hen. 8, which I fhall adduce to fhew that the charter
of Hen, 7th was then aQed under as to the election of alder-
men in particular.~Then, 1 believe, in point of faét, from
the 7th of Hen. 8, or thereabouts, the election of aldermen
was by the felect body down to the time of the quo warranto.
Save one inftance in 1§17, and another in 1567.

Mr. Leycefler. Had you not better admit the eleCtion to be
as we ftate, and then thew your exceptions ¢

Mr, Serj. Adair. | think it will fave time, {o to do.
Court. | fuppofe your admiflion is alfo, that eleftions have

been made in the fame manner, fince the charter of Charles ad ¢
Mr, Serj. Adair. Since the year 1698 the elections have been

by the felect body.

Mr. Leycefler. Have you any entries, prior to Henry 8th 2
Mr, Hall, 1 think not of the elettion of aidermen.

Mr. Leyeeffer. From what time does it appear that they have
alted as a corporation ¢ Refer to theearlicft entries in the books.
A. Here is an entry of the 1qth Hen, 7, which was an or-
der by Mr, Mayor and bis brethren, to burn lamps.
A charter of Edward I. was read, containing an in{fpeximua
n it of a grant o the corporation, by the name of Crves.

A charter of Hen, I, confirming the libertics of the ci-

pizens of Chefter, read.
1oth April, § James II, Sir Peter Pinder, Bart. (onc of

he aldermen named in the charter, of Charles II) is appointed

dcputy to Sir Tho, Grofvenor, then mayor,
A roll of the feflion r7th April, 1 }am. II, with a writ

JireCted to the fherift for f[ummoning a jury—attefted by Sic
ho, Grofvenor, mayor, and Sir Edw. Lutwych, recorder,

Narf_: This feffion roll alfe contained the mames of 16 aldermen
amed ini the charter,
' D And
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And it mentions Thomas Simpfon, as common clerk-mwho

15 likewife named in the charter.
Q_ Have the corporation a common feal !

A & ‘.-*r'
e 2 Loty = Mr. Bearoreft. A common feal is granted for the firft time
PP b the charter of Charles 11.

“Afr. Leyefter. You will produce the affembly books, to fhew
what corparate officers have actad {ince that time.
[ Mr. Hall prsduced the affembly books, and read. )

*“ An entry "th March, 1 Jam. {I. At a common hall be.
for= Sir Tto. (J.un.c 107, Bart, the aldermen and common
couancil of the faid citv—At which affembly, Bradford Thropp,
{hne-maker, is el:éted a common councilman, in the room of
Flumley, deceatzd.

Nite: Plunley <was one cf the common-council named in ta:
rarser of Charies I,

¢ A1fo, at the fame affembly, it was refolved and ordered,
tn .t whereas, fevera] kevs are loft under which the common
{=2! of this citv ufzd to be kept, and the cheft hath been broke

c~2n: that the treafurer take care that locks and keys be
rros.icad.
¢ AlD, 2t the fame affembly, 1t was ordered by the wholt
Te '-131., thit Rich Parker, deputv cierk of the pentice fhall
¢ made a frcuman. B'ﬂdford T hropp took the ufual oaths of 3
common- councilman,

“ An 2t of zaffembiy rath March, 1684.  Before Sir
T ho. G::funrj Birt. mivor, the aldﬂrmen, and common.
Coung.] oy of th> ﬁ-i CIL‘. b,’ W*’m.h 1t was urd:.red that A,
Franc.s Loech, fhatl bemade a freeman of the faid city.

().k._.,.rcl ¢ thatm.,nu zuineas (hall be prefented to Dr. Owen

“yang, {or (o thr*r}mmar} care and pains he hath taLen
i, and : LWL-, frr:.f:rnm the ate charter Erﬁﬂf.‘.‘d by his late rr."
sraszis LB Koz th?h-: te Second, 12 this city,

At uL_ (ame afl m*‘I., it was a.lo ordered, that a gratm}
¢f 20 cainzas be gtven to Mr. John Kegoe, fnr his extraordis
NIy €or:and paans i Jointation, about the bufinefs of the latt
Coatisr,

““ At a2 fam2 affembly it was ordered, that Thoms
\Tflucn., alderman ; Thomas Simpfon, alderman ; Willun
Wilme, alderman g :md the treafurer for the time beiny, o
any thiee of t'.::m, fhall audit the accounts of thc Jate
DIUM TS, O,

4 A an anombly, 3 Apnl, 1 Jam. II. before Sir Tho.
Grefsenor, Dars. mayor, Sir Edw, Lutwych, Recorder, the

aidermen, and common council, of the faid ¢ity; it Wi
ordest-

E
L |
-
]
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ordered that Michael Johnfon, fope-maker, fhall follow his
trade as if a freeman.

¢ At the fame affembly, it was alfo ordered, that the
monics due for the charge of obtaining bis late majefly’s gra-
cious charter, fhall be paid by the treafurer of this city, into
the hands of the mayor, to be by him paid over where it
ought.——Leave-lookers were then alfo appointed.

““ At an aflembly holden 8§ O&. 1 Jam. I, by Sir Thos,
Grofvepor, Bart, mayor, the aldermen, and common-councii
of the faid city, it was ordered, that Richard Levinge, deputy-
recorder, fhall be, and hereby is, clefted a common- council-
man, 1n the room of Robert Jones, deceaflud.

¢ James Hutchinfon was elefted a commeon councilman in
the room of Owen Shone, deccaled.

‘“ It was odered, 1y confequence of a petition from the
ycoman of the pentice, that 2 fee of 25, 0d. was to be rcceived
by him hereafter on the admiflion of cvery ficeman,

““ It was alfo ordered, that all thole swho ttere maae aldersnen
by bis late majefly King Charles the Second’s molt gracisus lu-
ters patent, and had not been aldermen betore that ume, and
the common-council-ten wbo were aifs wade by the foid lette: s

patenty and had not been fo before, did unanimoufly azice,—the
aldermen to pay 40s. a picce, and the common-council-men 20+,
a piece, to be laid out in plate for the ufe of this incorparation,

““ At an aflembly, 16 O&. 1 Jam. 11. before Sir Thomas
Grofvenor, Bart. mayor, the aldermen, and corimon: council,
at which aflembly it being put to the quetlion, who fhall b
mayor for the year enfuing ? it was ordered, that \Wm. Wllo, .
fhill be the mayor, and he took the oaths.

‘¢ Allo, on the nomination of the mayvor, Randal Turncran.d
Richard Qulton were eleéted fherts ; Thomas Simpfon aml
Wm Ince, aldermen, were cledled murengers 3 Hush Starles
and Henry Bennetty aldeimen, treafurers ; Edward Oulton aind
Francis Skellerne, aldermen, coroners | Henry Crofby and Tho.
Maddox, leave-lookers : and they all o fp &ively took the oaths,

“ Atan aflembly, 25 Nov, 1 jam. 1. Wm. Willun, mavor,
tie quethion was put, who fhall be a common council-man 1
tie room of Richard Bird, deccakd ; it was ordered, that
Richard Afhton fhould be.,

“ At the fame affembly it was ordered by unanimous cor-
fent, chat Richard Leving, Efq fhall be clédted aidurmang
the toom of Sir Edward Lutwych, Knt. who lazely retigned
his ofiice of alderman, and Caldecot Aldetfay, was olectid 2

tommon-council-man, in the room of Richard [evin.—It

was ordered by unanimous confent that Richard Lev in;,hﬂl A
1) 2 s
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te eleCed recorder, in the room of Sir Edward Lutwych,
Knight, who lately refigned his ofhce of recorder—he took
the oaths accordingly, together with the oath of his office.
<« At an aflembly, Friday, 18 Dec. 1 Jam. l1. before Wm.
Wilion, Eiq. mayor, the aldermen, and common councile
William Starkey’s name is mentioned as an alderman,

¢« The fzid Wm. Starkey, with feverzl other aidermen, are
appointed auditors of the treafurers’ accounts.

< At the fame 2ffembly, the queftion was put, who fhall
be 2 common-council-man, in the room of Richard Francis,
decealed—it was ordered, William Francis, his fon, fhould be
elected in his flead.

¢¢ At 2n affembly, 20 Feb. 2 Jam. I1.—It being put to the
queftion, whether or no a glove fhould be hung out, accord.
ing to the ufual cultom, at fair times, to give notice of a far,
to be held the laft Thurfday in February, according to the
cravt of the laze Loz Charles the Secsnd—ordered by unanimous
confer.t, that 2 gluse fhall be hung out, to give notice of the
{21d enfluing fair.

¢« Officers were zppeinted to collet the murage duty, ac.
cording to his late mzjciy’s grani, &5 bis royal charter to th
£ify.
£ At an affemb'y held on Friday 18 June, 2 Jam. I1. befors
Wm. Wilfon, mayor, the aldermen and common-council,
it being put to the queftion who fhall be common councilman,
in the room of Richard Harrifon, deceafed ?—it was by una-
nimous confent ordered, that, Matt. Anderton, the younger,
centleman, fhall be, and he is hereby, elefted a common-
council man in his rovm, who took the ufual oaths accordingly.

¢« Alfo, at the fame 2ffembly, it being put to the queftion,
who fhall be aldcrman in the rcom of Ralph Burroughs, de
ccafed ! it is ordered unanimoufly, that Peter Bennett fhall be
lderman in his room.

« [t being put to the queftion, who fhall be common-coun-
cil-mza in the room of Peter Bennett ! it is ordered, that Ran-
die Vaule fhall be 2 common-council-man in his rcom.

« Alfo, at the fame affembiy, it being put to the queftion,
who fhall be common-council-man in the room of Richard
Alten, d.oceated ¥ it was ordered, that Grfith Trygeme
e 2 common-council min 1 his room.

¢ Az ap ciiomblv hdd on Frday, 15 O¢t 2 Jam, [1. before
Wm. Wilfon, maior, the aldormen, and common-council, it
was put to the auvettion, who fha!l be mayor for the year enlu-
inx? ot was ordaed, that Edw. Oulton, Efg. fhall be ¢lected

n oor forthetear entun_,

«« Dypdered
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¢ Ordered at the fame affenibly, that Pulefton Partington,
watch-maker, and Matt. Anderton, merchant, fhall be, and
they are hereby, eleCted theriffs, e
¢« Qrdered, that Thomas Simpfon and Wm, Ince, aldermen,
fhal} be eleled murengers, |
¢¢ Ordered, that Henry Bennett and Wm, Bennett, alder<
men, fhall be élefled treafurers. |
« And Francis-Skellerne and Wm, Allen, fhall be ele&ted
coroness,”’
¢ That Bradford Thropp and Griffith Trygerne, fhall be
Jeave-lookers ”’
Mr. Setj. Adair. They have now got the whole number of
aldermen. ,
¢ At an aflembly, 3 April, 4 James I[. before Hugh Star-
key, mayor, the aldermen, and common-council-men of the
§ f2id city, by unanimous confent, Wm. Darwill was cleted a
common council-man in the room of Ralph Poole, deccafed.”
Mr. Hall produced a book of the portmote court,
¢ Portmote court, 1§ O&, 2 Jam. II. before Edw. Oulton,
mayor, and Richard Leving, recorder.””—It ftates, that a court
was holden before the mayor, according to the ufage and cuftom
of the city of Chefter, ufed and approved from the time
vhereof the memory of man runneth not to the contrary.
Another portmote court book produced for the fucceeding year,
An entry of the cleftion of a coroner, fword-bearer, and
fcrieant at mace ; alfo 1 deputy ferjeant at mace,
An catry rcad to prove that Simplon a&:d as common-
lerk—his name appears to the writ, 10 April, 1 Jam. Il—
and to fome indictments,
“ Edward Oulton and Francis Skellerne, coroners ;
ofeph Langley, gladifer; Powcll Williams, ferieant at mace;
oger Lewis, deputy ferjeant at mace ; Thos, Simpfon and
AWm, [nce, murengers, gave in their accounts ; Richard Harrifon
nd John Jchnfon, fheriffs, 1 Jam, II, made returns to writs,
‘““ March 26, 1685. Difburfements on account of the new
harter, from March 1684, to March 168s.
|  Dec. 21, 1686. A balance of [.275 reccived by the

ucceeding treafurery, Bennett.
An entry from the portmote court book, read,
John Williamfon, was ycoman of the pentice ; Robert War-
zham, cryer. Courts held by Sir Thomas Grofvenor,
wory Str Thamas Grefvenory maysry &c, on the feffion’s file,
nd that feflion was held by the mayor, recorder, aldermen,
o
| Portmote court held before Peter Pinder, deputy to Sir
Thowmas
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Thomas Grofvenor, according to ancient ufage, 4 May, 14

Jam. 1L
Another held before Sir Thos. Grofvenor, Bart. g March ¢

1. James 11. | . _:
Another held before Peter Pinder, deputy to Sir Thoma §

Grofvenor, 0:h April, 1 Jam. 11.

A roll of acrown-mote court and gaol dclivery, 30 Apnl @
2 Jam. II. beiore thc mayor and recorder. ‘The jury pann§
produced, by which the fheriffs ere direGted to fummon a jury]
to aitend at the next crown-mote court, held before the mayer
and recorder; to which the names of the jury who attend ap §

annexecd.
Ancther court, 12 Oct, 1 Jam. 11. before the mayor and

recorC.r. At this court there was an indiétment for a capi

¢ fiunce.
Mr. Ges. I Fitleyy fworn. Produces from the peity bag cfies

awrit for i e clion of menders of parliament, 24 Feb. 1 Jam. I
By 2 reurn thtizon, g Aaico, Jam. 1. Richard Harnic

2nd John Jehufon, appear to be fhenifts, &c. &e.
Another return prr_duccd.

\Mr. Hell. Examined by M, Leycefler.

_ C-n vou inform the court in what manner the recordz

Fas been eledled s
A. By tho mayer, aldermen and ccmmon-council—the fei]
boilv.

Q. How hos the town-clerk been elelted ?

A. By tne fulect body.

Q. Who ho'ls the courts ?

A. e maver afhited by the recorder, but the mayor 2l

13 HE,ITI["J 1 lilL‘ I{‘Cﬂfd.
Q. Wh.: zool have you ?
A. The Northoate tower.
Q. Do you kiuw whether the theriffs have cver held 2 pi

t.ce court ?

A. Thes have conflanty,

A0 1L ncd anatry fre: te bock of the pentice court Ll
’,::u*' f_', 17 ¢ ﬁ:r"_:‘;'}.

‘"o flew that the frcemen of Chdter ferved upen jurics
the c1ov ccnite, 2 ponncd of the fhenfb’s court wis re.d, 10
Tulvy 1 Jam. 1].—The rames of cleven freemen who ot
fui B.CrLe upen thet jury were read. '

AL Beier. new we wind thew that feme who ferveu o

thoir _iu'rrs voole mode fiee it the E:nnling the chartes.
Charigs 1.

Ap ceddicad 1o Sepr oh Jom 1L

e em
&It Lo s
I
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Another pannel, read 28 Feb. 2 Jam. II. 1683,

[ Mr. Hall azain examined. )
Q. Do you know whether the freemen of Chedter conftantly
erve on juties in the city ?

A. I nover heard of a freeman ferving on juries out of the
ity—none but freemen ferve in the city,

Q. Do you know whether the freemen are free from tolls ?

A. Freemen don’t pay tolls, fave prize wine excepted by the
harter.

A daufe in the charter of Charles 11, was read, in which prize
jine and tron were excepted,

Q. Do the therifts arreft ?

A They did arreft for 405, before the late aét.

Q. What fairs hive you?

A Two, one at Midfummer, and another at Michaclmas,
and one called horn-and-hoof fair—which is held the laft
hurfday in February,

Q_ Do you know whether they have any court there ?

Mr, Bearcroft.  "That is incident to a fair.

A. There are generally complaints which the mayor and
magiftrates redrefs,

Q. How is the recorder appointed ?

A. He is clected by the felet body, and approved by the
rown.

Q. Hus the mayor a fword carricd before him ?

A. He has.

(). And a mace ?

A. Yecs.

Q. Do you know who have the goods of fclons ?
| A. The corporation and the theriffs, in confideration of a

um they pay for them,

b Q. Who have the fines and forfeitures ?
A. The fheriffs,
Q. To whole ufe ?
B A To their own ule, in confideration of paying 10l
piece—nd they alfo have the infpe@ion of the river Dee.
Mr. Bearereft. We will now read the claufe of the grant

f the reverfion of the hofpital lands after the expiration of the
cafc,

(It was read. )
“ 11th O&. 1698.—At an afiembly holden before William
ven, kfq. mayor, John Williams, Efq, deputy recorder,
he rldermen, and common council, of the faid city, urdered
BRhat ie Johin Mainwaring sive fatisfa@ion, by producing his
S [4nt to hold the hofpital Tands after Col, Whitley’s death.

AL
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¢¢ At an affembly, en 1 Au%i 1703, Johnfon, mayor, Com.
berbach, recorder, &c. Mr. Recorder was defired to go to
Lady Mainwaring for the feal of the hofpital ; and t_l'le recorder
was intrufted with the charter which granted the hofpital lands,”

[ Mr. Hall again examined. ]

Q. Are you in pofleffion of thefe hofpital lands now ?

A. Yes; I have received the rent about twenty years.

Q. In granting leafes of thefe hofpital lands, to whofe ule
are the fines applied ¢ o

A. There are a great many objecs maintained in the alms.
houfes ; the furplus is brought into the general corporation
fund.

Q. Are thefe funds applied to the purpofes of the felect body
only, or to the general purpofes of the citizens ?

A. To general purpofes.

Q. How much are the corporation in debt ¢

A. [. 1605 on the hofpital lands, and they pay £. 2003
year annuities.

Mr. Bearersfi. We ftop here as to the acceptance.

Mr. Hall crofs-examined by Mr. Serj. Adair.

Q. How long have you been town-clerk of Chefter?

A. Mr. Brock, the late town-clerk, died upon the 4thol
Auguft laft ; I fucceeded hum.

Q. How long have you acted as dcputy ?

A. Twenty-three years.

Q. And you have, I fuppofe, known the corporation ¢f
Chefter even longer than that ?

A. 1 have lived in the town about 35 years.

Q. How long, to your knowledge or belief, has the mode
of ele@ing aldermen by the fele® body, as it is called, been
continued in the corporation ?

A. I don't know of any ele&ion of aldermen by the freemen
at larce, except in the time of Queen Elizabeth.

Q. Then I underftand the refult of your anfwer to be, tha
with the exception of the inftance you mention in the reign o
Elizabeth, you believe the eleQion always has been in the
fele&t body ?

A. Except in the time of Whatley,

Q. Except, then, in a few inftances, the mode of electin
aldermen by the fcle@ body, has prevailed as far back as ths

reign of klizabeth ¢
A. Yes,

Q. It has then prevailed before the granting the charter of
Charles 11 ?

A. There are a great number of orders in council whict
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Q. Were not the (Heriffs’ peers always common-council-men ?
. A. No: not form.rly,

Q. Can you point out anv inftance, in which the fhe:iffs’

meers have voted, in the felect body ?

A. There arc many entrizs of their attending the {-1e& body,
he {heriffs were formerly chofen out of the common-council,

Q. The eledtion was made by the felect body ?

A. Yesy and there are a great number of entries, which
learly convince me, that the theniffs were cholen out of the
ommon-counci! ; by which mcans there were two out of the

forty wanting ; at the next aflembly, foon a ter the cleion,
ftwo purfons were chofen 1o fill up their places in the bedy, in

he room of the two perfons chofen fherifts, There are a great
number of inftances of that fort,

Q  You have fpoken of an order of the 7th March, 1 Jam.
J1. refpecting the keys, under which the common feal ufed to be
kept ?

A. I read the order.

Q. Are there not orders in the books of the corporation,
forior to that date, which (peak of 2 common feal uled by the
fcorporation !

A. I have no doubt, but they had 2 common feal.

Q. Have you any doubt, from your knowledge of the con-

itution of the corporation, and of their books, that the cor-
poration ufed a common feal, long before the year 16847

A. I have no doubt about 1t,

Q. On the 8th O¢. in the fame year, 1 Jam, II. you
ead an order, by which certain tees were direéted to be paid to
he yeoman of the pentice !

ne YL’S.

Q. You fuy fome of thefe fees have been difcontinued, and
Jot patd, tn purfuance of that order ¢

A. The fee upon the freedom continued to be paid,

Q. But the fees of aldermen and common council-men
wd not ¢

A. They aid not,

Q. Has there any order been made by the corporation, for
Mcontinuing thefe fees ?
A. I don’t know that there has.

Q. Then the truth feems to be, that the aldermen and com.
gon-counc:l, who take the whole government of this corpora-
¢ vunto their hands, chole to difcentinue fuch fees as were to
pad by themfelves ?

A. From what I have knowa of the corporate body, T don't
3, tiat they are inclinable, to take awav the officers foes.

L. Q. Thee
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f). There is an entry, by which all the new aldermen and
common-council, under the charter of King Charles, are
2ireded to pay a certain fum of money, to be laid out in plate—
Have you 2ny entry, which thews the caufe of the diftinCion,

between the new and the old aldermen ?

A. I belicys every alderman or common-council-man upop
.dmiGion, ecither paid 2 fum of money, or made a prefent of

plate—swhich has been changed into a fum of money, and til

within thefe few years, the aldcrmen ufed to pay 1t—they |

pfed to pay four pounds to the treafury, in lieu of any thing of
that fort, and the common-council 40s.

Q. You ctonceive, what is moft probably the diftinction,
that the order was made upon the new oncs to pay, becaufe
‘h= old ones had paid fomething, upon that account befors?

A. 1 take it for granted, to be fo.

Q. On 15th O&. 2 Jam. I1. it appears that Pulefton Pa-
tinaton and Aatthew Anderton, were eleted fheriffs ?

A 1 am not certain of it, unlefs I faw the entry.

Q. You read that.—\V hat office had Partington, in the cor-

poration before that ?
A. I don’t know.

(). C:an you 2ccount, why noentry of cletion of city offices’

)

Spears in your books, in the 3d vear of Jam. the Sccond !
A. There is a blank leaf.
Q. And nocntry appearing in that year ?
A. There 1s no entry.

ol

Q. Czn vou at 2li account for that blank?

A, 1 fhould fuppoft the officer did not do his duty.

(). Have you knowa the portmote court, as long as vou hait
been deputy town-clerk :

A. Yes.

Q. Before whom has that court been held, fince you remem
Lerat ?

A, Conflantly tefore the Azyor, affffed by Mr.- Recorder,
Tte recorder atiends the mavoer, and docs the buflinefs.

Q. The court s held before the mayor, and the records
.5 = his afleifor ; and fo it has been ever fince you hav
known the court?

. Y ¢s.

€). The ftyle of the court, cver fince you have known it, has
ran,—Befire the maysry—accardiig s :l.— ancient ufage fror 6t
1oz wheresf the memary of man 15 nat s the contrary ?

A. I received it fo, and fo it has continued during my tim2,

Q. H.ve vou cver, In your mecmory of the corporation,

know!
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known a deputy mayor difcharge any of the funQions of the
office, or hold any court ? -
A. Not in my time, _

Q. You have been acquainted with the crownmote court ?
A. Yecs.

Q. Before whom, in your time, has the crownmote court
becn held ? |

A, Before the mayor.
he crownmote court, in your time, has been held. be-
fore the mayor ? ‘
A. Yes; the recorder aflfling him.
Q. And has not the ftyle of that court always been ¢ gecord-

11g 19 the ufage of the faid city, from the time whereof the memory of
nan 15 not to the contrary?

A, Yes,

Q. Before whom has the feflions been held, in your time ?
A, Before the mayor, recorder, and juftices.

Q. What is the quorum in your feflion ?

A. The mayor and the recorder only, as [ apprehend,

Q. The recorder, I think you {ay, has been cledted by the
fclect body, as well as the aldermen ?

A. Yes,

Q. I fhould with to know, by whom, during your

ledge of the corporation, the mayor has been cleed ?
A. In the town-hall,

Q. My queftion is, Iy wlem 2

A. The freemen at large have, I believe, returned fica
Bldermen.,— .

Q. I'have aright to put the queftion thus to vou (if I am

rong, you will fet me right)—Has not, during all your
nowledge of the corporation, the ele@ion of the mayor been

1ade thus—that the Jreemen at large, in common-halt affem-

bi.d, return two aldermen, who have not ferved the office of
werift within three years ¢

A. ‘That has never come in queftion.

Q. Then the frcemen at large, in common-hall aflembled,
1ve returned two aldermen ?

A. Yes 3 when there has beenany difputed cle&ion,

Q. As far as your knowledge goes, whenever there has been
formul cle&tion, the common-hall, conlifting of the frcemen
targe, have returned two aldermen without regard to the
weumblance—aubether they - bave Jerved the cffice of ﬁm{ﬁ'u*ﬂbiu
Toe years beferey or nat :—Qut of thefe two, the mayor, recor-
ety and aliermen, have appointed one to be mayor ?

A. D bdieve there has been no clection for mayor, but in

Uctober Jaft, Q. And

know-
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Q. And you have always underftood that to be the mode of
election in the corporation ¢

A. Yes; itis all iwed that the freemen have a right to vote
for two aldvermen, and thofe two, who have the majority of
votes, are returncd to the mayor and aldermen.

Q. T'wo are returned by the commonalty, out of whom the
{elect body chufe one to be mayor ¢

A. Certainly.
Q 1a what manner have the fheriffs been eleCted ?

A. | don’t know whether the mayor only names, Or how;
but the mayor is zflizd tne queftion, and he names the firf
{ienff : Whether thi aidermen have 2 ri_nt to concur in that,
or not, [ don’t kuow ; but the mavor, in fact, pames the fult
th.r ft,

Q. Who appoints the other fheriff ?

A. Tle frecmen at larse,

Q. In what pl.ce docs the mayor name the fir/? theriff ?

A. In the commo: hall,
Q. At the common h 1l holdcn upon the cleétion day, the

maor n.mes one facill, and the freemen at laige chufe the
CLinr F

A. Yes.

. U . you remember the conteft for the cleftion of fherif

1 15 ¢ |

A. | lent remember what year it was ; but I remember
cnever, well

Q. Was Mr. Amery (the defendant) a member of the cor
porat cn ot that ume ?

A. | think he was 2 common-counci] man then.

Q. Do you recollect wheiner he voted at that election for
{heriff, or not?

A. I don’t reco'lcé. 1 have the poll.book here,

Q. By whem, cusing your knowledge of the corporation,
Ezve the coroncers been elected ?

A. | don’t know ; the mayor names them; they have the
precedant beok to go by, |

() Theoa as fur zs your knowledze goes, there has been no
ciccten of coroners 1 your memory ; but they have bees
ran cd by the mayor?

A. Yess bur I don't know 1n whom the right 1S,

(). D yeu Lnow by whom the murengers, or furveyors of
the w sy are tlected?

A. 1hey are cieéied on Friday next after the feaft of Sairt
Nich iz, by the sever and clderman y the entry 1 our bock
i, 4y e raer oond awerieny and 1 orather think they are

eledld

i-y
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eQed by thofe aldermen who are juflices : but the entry is
s | have ftated it

Q. Itis on the Friday next after the fealt of Saint Nicholas 2
| A. Generally @ bue T think I remember an omiflion,

Q. Do youknow by whom thetreafurers have been appointed &

A. The mayor always names them,

Q. The leave-lookers ?
| A. The mayor names them alfo, -

Q. What perfon adminifters the oaths, direlted to be taken
v thole who a:e admitted into the corporation !

A I and my clerk.

Q. But hefore whom are all thofe who are admttted into the
prooration (the freemen, aldermen, and common-council)
yorn ?

A. They are al! fworn before the mayor and another juftice
t Icaft.

Q. Have you never heard of their being {worn beforc a
eputy mayor, or deputy recorder !

A. We have had no {ucn officer in my time, as I recol-
&, till very lawly, when Mr. Recorder appownted Mo,
owper his deputy,

Q. Mr Cowper, was fo appointed for the purpole of trying
particular cwlc?

A. I believe that was the occafton of 1t, he did all the bufine(s
en.

Q. In what court was that bufinefs corndulled ?

A. In the portmote court.

Q_ The recorder was not prefent ?

A. He was not.

Q. Was the bufinefs of the feflion done by Mr. Cowper,

that time, inftead of the recorder ? |

A. The whole of 1t.

§ Q. The mayor, and one of the aldermen, I take for granted,
ere prefent as juftices ?

A. There is generally a very full court——often eight or ten—

m.times more—~=fometimes lefs,

Q. _E{Puvc the fherifts always been clefled out of the common-

JUNCH |

A, Thelieve fo; T don’t recolle@ any otherwife ; there was
ontelt for therift, I believe they have all been clelled out
the common-council,
BQ. Don'’t you remember a perfon of the name of Corles ?
A, Yes; he was a member of the common-council I think ;
am prewty clear he was ¢ the corporation broke the rotation

¢h,
Q. Are
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Q. Are you acquainted with the fheriffs’ court alfo ?

A, Yes.

Q. At whut time do they hold their court ?

A. We fay, they have a2 right to hold them upon Tuefdy,
Thur{day, 2nd Friday, weekly .

Q. Have they been fo holden?

A. Yes, when the bufinefs requires 1t.

Q. I believe by the conftitution of the corporation of Chel.
ter, no perfon can ferve upon juries, 1n any of the courts with.
in the city, exczpt the freemen ?

A. We never return any but freemen, if we know it.

Q. I rem>mber 2 famous cafe in the court of King’s-bench,
where that was recoznized ?

A. ldon't fav, we may not have done it; there may hay
bezn miftakes; thore may have been irregularities,

Q You don't return any, intentionally, upon the panne
w0 are not freemen ?

A. No:—but, I balicve, we don’t require freemen on cor.
ners’ inqu.fis, '

Q. No freemen are rezularly impannel’d to ferve on juriy,
without the city ?

A. Never that [ knew ; but Mr., Wilbraham is better ab:
to {peak to that.

Q. You have fpoke of the exemption of the freemen fro
tolls : They are not exempted from al t:lls generally: Yo
{ay there 15 an exception of prize wine and iron ?

A. I know no:hinz of iron, but prize wine I know ; i
corporation, I apprehiend, have a grant of the crown dues.

Q. With refpect to the hofpital lands, I oblerve in the ordz
of 19th Auguft, 1723, that the recorder was directed to recein
the feal of the hofpital from Lady Manwaring :—Is there:
common feal ufcd for the holpital, different from the genen
common feal of the corporation ?

A. Yes, and it is here: We always feal the hofpital leafe
with the hofpita] feal,

Q. Do you know, how the hofpital feal came to be ufed ; an!
how there came to be an holpital fzal at all ?

A. I know nothiny more than what the books mention,

Q. I fie nothing about that hofpital feal, in the charter ¢
Charles [17?

A. There is an order in the books, that the recorder fhil
¢n to Lady Manwarinz, for the hofpital feal.

Q. Thathas led me to the knowledae of the fadt, that the:,
19 an hodpatal fealy bue there is another order, that the 1

corlo
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prder be inirufted with the charter by which the fame is

anted ;—1I beg toknow what charter that is?

A. [ don’t know,

Q. Isthere no fuch charter !

A, There is a charter of Oliver Cromwell’s 5 and, I think,
harter granted the 15th Sept, 4 James I,

Q_ Then the feal was received by the recorder, and thefe are
charters, which the recorder was intrufted to keep ?

A. He might reccive it ; but | know nothing farther about

y than what the order ftates,

1 Q. Who are the perfons, that have a right, by the charter,
demand their freedom of the corporation ?

A. Every perfon—who has ferved feven ycars’ apprentice-
ip—or born 2 freeman—or by order of the corporation.

Q. That is, ex gratia :—Has it ever occurred, in your
owicdge of the corporation, that any tnbabitant of Chefler,
o was not intitled by birth or fervitude, has demanded his
cdom, and that it has been allowed, under the defcription of
inhabitant of Chefler ?

A. I never remember any perfon being underftood, mierly
an inbabitant, 1o have a richt to bis freedom,
Mr. Leyeefler. 1think you tell us, that the fher]f were, for-

rly, chofen out of the common council, and their places
¢ filled up by other perfons ?

A, Yes,
Q. How has that been, within this Jaft century !
By the feleét body—the mayor, 24 aldermen, and 40

mon-council-men.

MUr, Beareroft,. We are going now to prove, that the de-
dant, Mr. Amery, was one of the common-counci] when
was cholen alderman—that goes to the Oth, 7th, and 8th,
ges,
lr. Serjeant Adair. The evidence hitherto given, has
n upon the 3d, s5th, and gth, iflues.

l\%r. Hall examined by Mr. Bower.

Q. Was Mr. Amery a common-council-man, when he Way
fted an alderman ?

. He was,

. Were you prefent at the time he was ele@ed alderman ?
\. I believe T was—There have been very few corporate
mblies, at which I have not been prcfcnt—fvlmve no doubt
L was prefent at his eleGion.

d: Was he ele@ed by the majority of tic mayor, aldermen,
Lommun counct) ;

\ L5,

Q. Was
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- Q. Was he admitted into the office of alderman ?

A. Yes.
Q. Has he aéted in that office ever fince ? :

A. Yes. _

Q. Was he eleted at one of the affemblies before (he
maycr, 2ldermen, and common-council ?

A. Yes.

Q. When was he eleCted alderman ?

Tre entry of Mr. Amery’s eletion to the office of alderman ru,
d1ird 18 March, 1782. |

Q. Was Mr. Amery a common-council-man at that time?

A. He was.

TEe entry cf Mr. Amery’s elefion to the office of common-council
man, recd, dated I7Ib 7ﬂnuﬂry, 176 3

Q. What is the inner pentice room ?

A. It is an officc where the magiftrates meet to do bufinefs
——fometimss we have our aflemblies in the inner pentice—
{smetimes in the common-hall.

Q. Have you ever known any election of aldermen or come
mon-council-men before this, in the inner pentice ?

A. Yecs

Q. T he place for the common-hzl] is in the market place!

A. Yes, which was built in King William’s tume.

Mr. Serjeant Adair. Is there no common-hall now !

A. Yes, that, which was built in King William’s time, i
now the common-hall.

Mr. Hall crofs examined by Mr. Mills.

Q. Do you remember Henry Ryder being a candidate, for
the cffice of fheitffy n 15717

A. I don’t knuw what year it was, but I remember it very
well.

Q. Waske a common-council man at that time ?

A. He was not.

Q. Do you remember, whether a poll was taken ?

A. Yes there was,

Q. Do you know, whether Mr. Amery voted for him ?

A. Itake it for granted, that he did not,

Alr. Jils. Here 1s 2n order made 14 O&. 10 William III,
that 2:l elecizons fhzll be made 1n the common-hall.

Tre erder was recd.

Q. When the felct body meet at the common-hall; 1s anf
perfon cdmitied, who is not admitted into the inner pentice!

A. No.

Q. Do the {cledt body admit any onc into the common-
all at their el<ilionsy but what have bufinefs ?

A. No. ﬂ‘:ﬂ:ﬂ
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Tlomas Almendy fwoin, Examined by Mr. Plumer,
Q. How old are you?

A. Eighty-two. ‘
Q. How lang have you known the city of Chefter ?
A. I was born there and have known it ever fince,

Q. Do you know of a fair held there called HoRN-AND-
1100F FAIR ! '

A. Yes: I can remember that fair for feventy years,
Q. When is it held ?

A. The bindmefi Thurlday in February.

Q Who receives the tolls of that fair ?

A. T can’t tell, I have feen a man demand the toll of the
market there.

Q. Did he demand it as a tol] belonging to the city ¢
A. Yes: [ fuppofe fo. i

Q. Was there a number of horfes at this fair ?
A. A vaft quantity,

Q. How long does it Jaft ?
A. Only one day.

Q. Do perfons who buy at this fair pay any tolls ?

A. If they bought a cow or & heifer, they paid a halfpenny
of a penny

Thomas Almend, crofs cxamined by Mr. Lane,

Q. Do you know how the maydrs have been ufually ele@ed
at Chefter ?

A. Yes,

Q. In what place have they been cleled ?

A. At the new-hall, at the foot of the fhamb!es.

Q. Who aflemble there at the eletion ?

A. The mayor, the aldcrmen, and common-council 3 abune

ance of them ; I have bien up ftairs when they have been
lecting the mayor,

Q. Who are the perfons who chofe the mayor ?
A. The common.council, and the frecemen,
ometimes a great election, and a deal of fighting.
Mr Bawer. Do you remember Whitley's time ?
A. No,
Mr. Lane, Do you remember Johnfon's cleQion ?
A. Yes,
Q. Was that the ﬁghting election ?
A. Oh! there was feveral fighting eleions,
Q. There was a very great poll 8

A. Yes,—there came up numbers of them—ten at a time.
Q. How lony did ¢ Jafl ?

A Some duys,

ke cnd of the evidence for the defendant.
I Mr, SERJEANT

There was
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Mr. Semjeant ADAIR,
Aoy it pleafe your Lordflip,
Gentlerzen of the Fury,

T now comes to my turn to trouble you, on the part of the

i rofecutor of this information, which, as ftated in the out.
{c?, cails upon Mr. - mery, an alderman of Chefter, to fhew,
by what ri¢ht he claims to exercife that office in the corpora.
t:on ; and, in truth, it is brought for the purpofe of trying and
dearding, by your verdiét, under his lordfhip’s direétions, what s
the real conftitution of that anticnt and refpetable corporation,

My lezrned iriznd has complained much of a fuppofed abuft
ef prerogative, which he imputcs to ihe profecutor of this in.
fermation, ficm the form of the proceedings before you ; but,
following my learncd fiiend with 2ll the attention which every
thinz he fays, deferves, | confefs | am not abie to collect the
foundation of that complaint ; for tn the very fame breath tha
my {riend vttered that complaint, he admitted that it was the
u;acl prailice 5 ant he {aid 1t was not that which he complained
ci—** to put in iffuc all the allegations of the defendant in in.
furmations of this natuie,”—but he alledres —¢¢ that we ki
chuled toe prevogative of the crewny n flating our right in differen
nanrers.”’—He admis, therefore, that in calling wpon Mr,
Amery, to prove s right, in every particular, alledped by
himn, we have dune nothing but what 1s vfual——we have done
nothing tut what 1s juftiizble—nothing which my friend hm-
{.f, u;.on confideravon, c.n properly complain of.

Now [ contend that we hzve not flated any right upon the e
co:d, norisitincumbent upen us fo to do: but that we have dors
tr.az, wh:ch we ouzht to do, without which it would have been
1dic and aliurd to come at all into a court of juftice, We hai:
{:-ted uponthis record, every matertal matter whichappearedtos
to affclt the right of the defendant, Amery,—every ground d
foct and of law, which tendud to fhew, that the claim of th
rioht was the efiedt of wfurpatizn j—in fo doing I think we
hive ated candidly and witely,—but the complaint of n
abufe of the prerogative appears to me to come with a very il
7oce 1ndeed from my liarned triend, when | know that upa
th.s record the whole cafe of his client is founded upon onc o
the grofiefl wlufs of the rayal preropative, which any period, 1
tav lutiory ot trus couniry, can afford an example of ;—] mei
tiae charter under which Mr. Amery makes utle to his office—
a charter grented by Charls the ficond, almoft in his lait mo
wents, for he died within two davs after—a charter, wel

tnany others, founded upon the ru.ns of the rights and Lt
of the kinga.m ! | fh!
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I fhall prefently have occafion to follow my learned friend a
Jittle farther into the hiftory of thofe times, of which he has
fpoken fo tenderly, and upon which he has ventured to affert,
v¢ that the proceedings were perfectly le-al,”—tho’ he admits
them *¢ to have been imprudent and ill-advifed.”—I think,
therefore, when a cafe is brought into court, founded upon
fuch an exerciie of the prerogative as this—that thofe who now
claim a title upon that prerogative, which was exerted to the
fubverfun of the rights of every corporation, and to the dy-

Slruétion of the uberties of every fubject in the kingdom, have

very little reafon indeed to compla n of an indivifiu;'{l, who calls
upon the prerogative of the crown to affiff the rights and privi-

 keges of the fubjell,—which appears to me to be the genuine

operation of the King’s prerogative ;—I truft that is the ope-
ration with which we fhall be always beft acquainted ;—thar is
the prerogative which the conftitution has wifely repofed in the
crown ; for upon that dcpend the juft and the proper rights
and privileges of the fubjcét.

My learned iriend has thought it to preface this cafe, which
if brought immediatcely before you upon che {triét foundation on
which alone [ fhall thow it ftands, in this record, would not
have come very favorably before a jury of gentlemen :—He has
thought fic to introduce it with that which, if it could have
been fupported, would have been a much better right indced ;
for he tells you that the mode of eledtion, for which he con-
tends, in this corporation, and under which Mr, Amery chims
title to be an alderman—has been time out of mind :—Hte does
not ftand up, he fays, to maintain an ufage of twenty, thirty,
or forty years, nor cven of a fingle century ; but an ufage of
three hundred years or more,~—an uface, indeed, as antient,
he tells you, as the corporation itfelf, which they have alledu’d
to be a corporation by prefeription.—ls it the fa&, which my
tearned friend fets up, in fupport of fuch an ufage ? If it be,
why has not his client ftated that title upon the record ! Why
kas he not faid that, which his lordfhip will tell you he might
have (aid, it the truth would have fupported it; and which,
if he had (aid and proved, would have given him a much better
title than any he has fet up in thefe proceedings ? Having al-
ledged that the corporation is a corporation by prefcription,
why did he not follow it up, by fay:ny, that from time imme-
moial the ufage of the clection of aldermen has been as has
his flated 1t 7 fle would then have flood upon the beft of all
ttes—unintercupted and immemorial uflage—which implies

the acquizfcence and confent of all pertons interefted in the
traniaction : But he has not thought fit to reft upon that right

F 2 —J10T
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—nor, in any oie of the many inftances thts record s
furni{hed with, to flatz, that any fuch ufage has prevailed,
—and, tho' he has thoucht proper to fet out with claim.
ino the benefit of fuch an ufage, in order to recommend his
cafe to your favour, he knows that is not the title bis client
has fet up in this caufe; and he knows it 1s a title which
would have been fet up, if any {uch had exifted. 1 there.
fore can with confidence deny, that any fuch immemoris)
ufaze of cie@ion has exifted ; and you obferve that in the out.
fet mv fricnd has even failed in proving that this was a corpo.
ration by prefcription. He has, with a gencrofity of which
you will judge, thought fit to make me a prefent of the ful
iffue, and of your verdict upon it: my learned fricad has al.
wais por~d reafons for the prefents which he makes on behalf
of his clients—T he reaftn of that prefent was, becaufe ke
knew, lzbour as he would, that his cale would not fuppor
that iffue,—he knew it was a falfe aliegation upon the record,
and clearly an z2llegation, contrary to the title, which he mut
a:terwards be oblized to ftate; for he would fhelter thae ad-
mifion upon this ground, that whatever this corporation
mizht have been befure, 1t was annshilated at a certan
period ; and therefore, to be fure, he could not fay, thi
z¢ this time, 1t is 2 corporation by prefcription.  But 1t could
ro: cfcape vour notice, that aiter my fiiend had made the pre.
fent, he feemed, 2 lirtle, to repent of it, and to wifh to qua-
lify that admidion, 2s much as he could ; for tho he fet out
with ffating, that vour verdict muft be for me, upon the hrlt
iifue, vet he thouzht it worth while, to take up near half an
hour of your time, 1n the outfct, in endeavoring to prove (tho
he 121d hiz could not entizle himilf to your verdict) that belfore
this judzment, which anmibilated the corporation, it was 4
corporation by preicription,

1 know be did not mean idly to fport with your time, and
that he hod fome reafon for wifhing that that propofition fhould
b: etz Lfhed ,—whatever bis realons were, they have failed n
e cffect, fur after turning over a number of the old books of
ths corporztion, avd ml the officers of it laying their heads
tozether, fur hadr an hour, they have not been able to flate one
tle of cvidence i fupport of that fieft iffue, even 1f the
jul_awaty which annihideied the corporation, had been out of
1..c wiv, tor they have not been cble to fhew any inftrument of
';‘.u-rr;:a‘:iun, or 4nyv c:rcwnﬂaucc, which arguss even lhE €X-
niitce of a corporation, till very near the period, which 1 fhall
shewy o1, 0 material peried in the hiftory of the corporation
¢ Cheller; terddeir the immemorial ufage, which my friend

b
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has thought fit to introduce his fpecch with, though it is not
the queftion in this caufe, has exifted ho where, but in his own
imasination ;—for he has not been able to prove, thatitisa
curgnmtion by prefcription, much lefs has he proved, that the
mode of ele@ion has heen immemorially ufed -—we fhall be
able to fhew the converfe of the latter propofition beyond a
S doubt, for as to the firft iffue, I fhall difmifs it from your at-
tention, it being admitted that I am intitled to a verdict upon
it ;—I fhall be perfe@ly fatisfied with that verdit, without
taking up time to ftate upon what it is grounded.

Csurt. If you leave it there, it is proper for me to apprize
you, that I am not fatisfied with My¢. Bearcroft’s admiflion ;—
I thall direct the jury, that there is evidence for their confidera-
tion, whether it is a corporation by prefcription, becaufe I can
eafily conceive, that the counfel on that fide were willing to
make you that prefent for a purpofe, which, perhaps, I may
happen not to go along with them 1n.

Mr. Serjt. Adair. What has juft fallen from his lordfhip will
occafion me the trouble of a very few words, for [ truft, when

g his lordthip comes to recolle¢t the evidence upon that fubjedt,
and when you come, under his lordfhip’s direétions, to confider
theefte@ of thatevidence, you will be of opinion, that my learncd
friend has not conceded too much ; and that you will, by your
verdi€t, be inclined to hold him to that conceflion, altho’ he
fhould fail in eftablithing the purpofe, for which it was made.

But the ground upon which I contend that he has failed, in
the proof of that iffue, is not that upon which he wifhed to
make his conceflion,—1it is not, becaufe I confider the corpora-
tion, as wholly annihilated, in the ftrong terms which my
friend has made ufe ofy upon that fubject ; but it is, becaufe pof-
filed of all the records and muniments of this corporation, from
the carlict in exiftence, my friend has not been able to rake

p cne tending to prove, that before the judgment, In qua

arranto, it was a corporation prior, at any great diftance of
2.:ne at Jeaft, to the charter of Henry VIIL for I am aware, that

there is a recital in the charter of Heary VII. which does im-

+y the exiltence of fuch a corporation, as the mayor and citizens
ot Chelter, antecedent to that charter, but how long does not
pppear trom any evidence in the caufe,

_Now his lordlhip will tell you, that in order to find that

hue for the defendant, upon this being a corporation by pre-
cuiption, you muft be fatisfied by evidence, that it was a cor-
poraton, conflidting of the mayor and citizens of Chefler, from
pelore the tme of the reign of Richard the Fuit :—Now
vaery adempt, which they have made to prove it, poces

a great
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a zreat way to difprove it;—had they refted fingly on t,
recita! in the charter of Henry VII. which flates the exiften,
o1 a corporation, it would have been {tronger evidence, but whe
they go back to the more antient records of the corporation,
and wren they produce to you a charter from an earl of Chefly
(fo carly I beiieve as the reign of Hen.I1.} wh_u you know enjoye]
a1l the Trights of fovereignty before the union of the couny
pajztine to the crown, and when in that charter, vou find m
trace of a fubfiftinz corporation (for that is the effe@® of thy
charter) 1t s ﬂrnng negative evidenge, that, af that time, then
was no fuch corporation in being,~—it fhews that there wy
a city of Chefter—that there were citizens of Chelfter,—thy
there were parties capabie of holdinz and of enjoying righ[s;
bu: it fhews nothiny Lke their being formed into a regular cor
poration, with a chief magiftrate, and with thofe forms, whic
are requ.fite for the exittence of 2 corporation,—for the only
eff-& of that evidence {in addition to what | have juft flated!
is, to fhew that the earl of Chelter, by charter under his fu)
was plicafed to declare, teat the atizens of Chefler fhould enpsj o
the privileges which they bad befor e enjoyed

Now is there any thinz in that which belpeaks the exiftenc
of any thing like a corporation 7 there is nothing which they
are to do ia common ; 1n tacir colledtive capacity they are (e
fcribed by the word aizens ; 1t s in that cafe as low a word »
inkaiitants : they are deferibed as citizens of Chefter, and theel
decleres, thut they fhall enjoy, under him, all the liberts
and priviteges which they enjoyed lundcr any of his predecti
1075,

[ therefore contend, that thele antient inftruments, in which
vou can find no trace of a corporation, are ftronr negati
¢vidence, fuficient to rodut the recital in the chartar of Hen. Vil

This lvads me {betore [ thall follow my lzarned friend 1
the fpeciic g+ %ons which you are to try) to go a little int
th . hiltory o the cusporation of Chefler.

Tazt Coetler is an an-ient city we all know 5 that it exiftd
as a corpration cven priur to the reign of Henry VI lio
ready to admt. | thng that 1s fufficiently proved by the
ci:2l 1n the charter; however, there 1s not a doubt but that ti
caa:ter of [en. VII, nrit reducid it into form, and gave it i
contzitat.on, under which I pledee myfelf to thew you, it bz
tabiu fud a3 2 corporauon from that time to the prefent, wid
cezz2em nterruptions, which were merely produced by the he
of tuz ume-s, and the violence of power.

Heary the Vilih, in the 21t year of his reign, granted 2
-baitzr 1o tne mayor and citizens of Chefter, in which a dnl’;

{lhe
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binét conftitution is pointed out; all the conftituent parts of
he corporation are accurately defined 5 all its‘ officers are
brought into cxiftence; and the mode of eleCting them, is

Jiftinctly pointed out by that charter; I know of no city,

vhich poflefles a conflitution more correétly, and diftinét-

y defined than the city of Chefter, under the charter of Henry

/I1.--By that charier the mayor and citizens are the corporate
body ; within that corporation is formed a fele@t body, confifte
ing of the mayor, aldermen, and common council, the number
ot whom are defined by the charter, and their powers
2i{o0 marked out, which undoubtedly are very confidcrabie;
but at the fame time, the right of explaining doubts and
of making bye laws, for the good order and government of
the corporation, is velted, and wifcly vefted, in my opinion,
in the felect body. The right of eletion (that important
rizht upon which both the local and gencral privileges of
[the kingdom depend) is by this charter properly referved
to the budy at large.

You will be afked, prelently, by my learned friend, how
the body at lurge came to be difpoffeficd of that right? and to
that queftion, 1 truft, 1 can give a fatisfactory anfwer ; for
oblerve,—the defendant fays,-- 1 am clefled by the mayor,
aldermen, and common-council, who ate authorized to make
that cleftion by the charter of Charles the Second ; apd
therefore he, in fupport of his title, fets up no right what-
ever in that feleet body anterior to, or diftinét from, the
crarter of Charles the Sccond,—And that is a point from
vhich you muft never, if you mean to decide this caufe ac-
cording to the law and juitice of the cale, fuffer your attens
t.on for a moment to be called away.

In truth, the materialy the real queftion between the partics,
comes 1nto one, tho' for the fake of diltinétnels [p.it nto dific-
rent propofitions, all tending 1o the fame end @ the real quettion
15, whether t2at right which the defendant fets up under the
Ch.{ll'lﬂrﬁ Charles 1L, is a walid, legal, fubfifiing right or not,
uncer all the crrcumftances ot the cate you mufl thercfore
orterve that the deiendant fets up no title in hirfelf, but the
eicction by the feleét body, and no richt in that feledt body,
lwepzndent of the charter of Cha. 1,~\Vhatever optuion )'611
n. bt thereforehave been led to form of the exaftence of any ripht
L LAt boly, prior to the charter of Charles 11, that is not the
bty which the defendant has theuzht proper to put his cafe
Uy on,—th.t is not the right which wiil juthify your verdi on
T predont oceadton 5 for you are to decide, whether under the
Conborot Coanles T and that alane, the r:ht of eledlion is

velted
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vefted in the fele? bidy of this corporation. You will find,
that there is verv little evidence indeed on the part of the {e.
fendant, which is, in any fort, applicable to that queflion—
The corporation immediately after the iffuing of the charter of
Henry VII. 2&ed under it even in the particulars in which
it has fince been departed from; for from all the proof in this
caufe, zlready laid before you on the part of the defendan
himfelf, I thall fhew you prefently, that to this moment they
have 2&ted under the charter of Henry VII. in far the greater
part of the bufinefs of this corporation,

In addition to that, I fhall fhew you, that they have alted
under it, even in the inftance which has been totally departed
from fince that time—that is, the annual eletion of aldermen;,
for by that charter the eletion is not only direCted to b:
in the freemen at large, but upon the fair conftru&ion of
it (though not very clearly exprefled) I think that char.
ter meant an annual eleétion—] will read the words—I have
ro doubt but that my learned friend will contend for a con.
trary conftru@ion, becaufe it frems to be that which give
colour to the idea of the charter being departed from : the
words are thele :—* We give and grant, for us our heirsand
¢ {ucceflors, to the above-named city and commonalty, thei
¢ heirs and fucceflors, that they and their fucceflors for ey
¢“ fhali and may make and appoint, every feveral year, twenty-
¢ four citizens of the city before mentioned, aldermen ; as alfo
‘* forty other citizens of the fame city, for the common-council
‘¢ of the faid city ;—which twenty-four citizens {o chofen and
““ made, fhall bave and bear the name of aldermen for ever.”

Now fome ambiguity perhaps might arife, as if from the
words ¢ for ever,”” there was a degree of perpetuity givento
the alderman in his office {that is, for life, which isall the per-
petuity a man can enjoy)} but that the charter direlts th
clection to be made every year.

There is anentry flil} extant, in the corporation books, and
one of the oldeft in them, in which you will find that the
twenty four aldermen were then eleCled exprefsly for one yer
—ts continue in toeir office from the day of eleflion, fir o
entire year 3 fo that there is a clear, unequivocal a&, founded
upon the conftruction of the charter of Henry VII. which
s the ftrongeft argument, as I conceive, againft my learnd
friend, and the modern praltice of ele@ion. ‘There cannet
be a doubt entertained by any man who rcads that an
tient entry, but that at that time the charter of Henry V1L
was firictly and rizouroufly aéted up to by the corporation
1 ail its branches,

Thex
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The next period in the hiftory of this corporation,
in the reign of Henry VIII; when you will find, that
he fpirit of encroachment began a little to creep into the
Jet body of this corporation: I believe the luft of power
natural to the mind of man ; I am f{ure that the fpirit of
furpation and encroachment is natural to the felect bodies of
ery corporation in the kingdom (cxcept only the onc with
hich 1 have the honor to be conneéled, 1 mean the city of
ondon )~-it is a general vice complained of in all places,
¢ few are always defirous of governing the many, and
f contrating their rights, and getting them as much into
cir pofleflion as they can : of all commodities in the world,
ere is none which mankind are more difpofed to make a mo-
opoly of, than power ; and as 2 monopoly of all other coma
odities, is fubverfive of the true interefts of trude, of come
nerce, and manufallures; fo a monopoly of power, is com-
lctely fubverfive of the rights and ljberties of men,~Buc
owever the citizens were prevailed upon, carly in the rc:%n
f Henry VIII. to give their af’l)‘:nt to a byr-law, by
hich they departed from the mode of ele&ion of aldermen,
jointed out by their charter, and alfo reftrained that
jzht of clection to the fele body, tho’ not in the terms of
he charter of Charles II. and that will be matcrial for you
jcreafter to attend to ; bue they certainly reftrained that right
ff clection to the feleét body. In a fublcquent period, in the
pme reign, they made another bye-law, refpeting the elcélion
f common-councilemen; and I have not a thadow of doubt,
nd I belicve you will not have any, that thefe fwo bye-laws
cre the foundation of that ufzze, which my learned friend
order to fupport the charter of Charles 11, would have you
lieve was time immemorial ; but which in truth had its birth
t the moment I am now fpeaking of; that it is fo, I
on't reft merely upon arguments drawn from the proba-
ility and nature of the thing, for I fhall thew you, that that
as been the ground, down to the moment of the prefent dif-
ute ; and that alone has been the ground, upon which the fe-
&t bady of this corporation have thought fit to reft their rights,
W this | will prove out of their own mouths, in a variety of
ftances, before this caufe is over.—It was not till the other
3y, in the very difpute now before you, that they were ad-
ted by their lawyers, to defert thofe bye-laws, the nature of
hich “(my learned friend ncar me perfe@ly undcrﬁands{
will be unneceflary to trouble you much in ‘explaining.
y they were advifed to defert them, becaufe they were un-
nable, and o have recourfe to an cxperiment, which it was
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neceflary to make, Of they muft have given up the queftion
altozether—an experiment, which, I traft, will alfo be found
equally unfuccefsful.

It is perfedily clear, that thefe bye-laws, tho’ fo long acquis
efced in, werc in themfelves asid, and that they could not be
{upported 1n a court of law ; for one was made by the corpo.
ration at Jaree, in whom the right of making bye-laws wa
not vefted by the charter, which they had accepted and ack
under -—the other, by the fele&t body, was made to confing
the rizht of election to the law-makers themfelves, to the ex.
clufion of an int:gral part of the corporation, which his lord
hip knows, 1n the cafe of the corporation of Maidfton:,
not long * 270, W25 decided to be ABSOLUTELY YO0ID, bT
the unanimous decifion of all the judges of that court;
which, independent of the chief maziftrate who ftill fits there,
wwas then filled as ably as ever it has been fince, by Mr. Juftic
Yeates, and Mr. Juftice Wilmot, who was afterwards chif
juftice of the Common-p.eas.

Tho' the corporation have been, on this occafion, obliged v
chanze their ground, which they have ftood upon till this I
vear, yet l truft that the ground they have now taken, will b
¢he moft decifive cvidence, that the charter of Charles 1tk
[1d. nzver was accepted, never was confidered as a fubiiftin;
charter, or alled upon, except for two or three years afte
it was granted, which [ thall {peak upon hereafter.

Thus the fecond material period of the corporation is intt:
reizn of Henry V{11 when thofe bye-laws werc made, whic
t.ve been the true foundation (tho’ miftaken and untenable i
point of law} of the ufane which was afterwards founded upn
them. While that ufage refted upon the bye-law alone,
commonaity, who h.d affented to 14, acquiefced unae
it; and it 15 VeIy obicrvable how much more eafily ma
are coaxed and flattered to give up their rights, than they will
fuffer them to be wrefted from them by others, or torn fro
them by the hand of power ; for from the time I am fpeakin;
of, till the judgment 1n quo warranto in the reign of Charls
11d. I admit that an ufaze (with very little interruption) prevak
ed, not conformable to ‘he charter of Charles-11d. but1o L2
byc-laws, of which I have bcen {peaking ; however, ther¢ wé
a period, when the oood fenfe of the corporation, and perh
the advice of their law officer, led them to break through thek
bye-laws; for the rcign of Elizabeth, 2 period of god
[ nfe and the underftanding of the laws, you will find, that th

Jd:J refort back to their antient conftitution, to the charterd
Her

¢ T ¢ King againil Spencer,
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Ienry VIL {notwithftanding the bye-laws which had been
imadc) upon fome difputes in the corporation, probably arifing
from a doubt with refpect to the validity of thofe very bye-laws,
land confidering the effet of them, as an ufurpation upon the
Mrights of the commonalty. D ifputes arofe, and application
R was made to the Queen ; and that Queen, by the advice of her
lcouncil, granted a new charter to the corporation of Chefler,
confirming in every particular, word for word and letter for lt-
tery the charter of Hen. VII, with the addition of‘ a few pri-
vileges and explanations, which it feemed to require; fo that
there is not a doubt, but that in the reign of Elizabeth, the
charter of Henry VII. was confidered, both by the corporation
and the crown, as the fubfifting and the legitimate conftitution
lof Chefter; for without any alteration whatever, but with fome
addition, thofe privileges were re-granted by Elizabeth ; and
we fhall thew you, that psferior to that grant of Elizabeth, the
elcltion was made purfuant thereto.

Again, the felect body, which will ever have the advantage
in point of management and addrefs (cxcept, as in the prefent
inftance, fome public-fpirited individual fhall fland forth in
fupport of the rights of his fellow-citizens)—Again, [ fuy,
the felect body crept into the o/d ufage founded upon thefe bye-
Jaws, and for a confiderable period, down to the reign of Charles
11d, I believe, eleétions were made in confoimity to them.

We then come to that memorable ra, as my friend ttated
it, not only in the hiftory of the corporation of Chefter, but
of the whole kingdom : Ay Jearned friend has fpoken of thut
1n very gentle terms indeed 5 he fays it is a very important pe-
siod in the hiftery of this corporation, and of the whole kinz-
dom, meaning the proceedings in quo warranto at the end of

harles the I1d’s., reign—proccedinus ¢ perfectly lecal® my fricnd
fays, though ¢ very imprudent and ill advifed.”

Recollect one moment (for I am fure | need not frate dr nso
to you falts which you are perhaps better acquainted with thar
myfelf) and recal to your remembrance what thele proceedinos
vere : They were neither more nor lefs than an attempt 1o
ubvert the liberties of the whole kingdim, by {triking at the very
oundation of thofe libertics, by getting into the hands of the
rown, or f{urreptitioully procuring furrerders of all the
harters, of afl the corporations, in the kinedom by
which means the crown aflumed the power of je-granting
hem, with fuch terms and upon fuch nd tions, as fhould
make them its abfolute creatures (as 1 fhall fhew you was
he cafe with this charter of Charles I1.) in order to fecure,

y that management, a majority of all the eleQois of members
' G 2 of




( 44 )

of parliament ; fo that it was at once the moft daring, and th,
moft efetual fride, that arbitrary meafures ever tade toward;
defpotifm, in this country. The circumftances, which ha
given rife to the fatal and calamitous cwi'l war in Ehe preceding
reign, important as they were, were trifling to this; and fron
the known fpirit of this country, no doubt, if that King, whe
dared to take thefe meafures, had furvived and perfevered iy
them, they would have loft him his crown, as they had doneb
father’s . I hope {o; and from the fpirit of this country, then

is every reafon to believe it.

ﬂ;{‘é meafures, my learncd friend fays, were ¢ perfesth I
gal, though vay ill-advifed” Was it perfecily legal for the
chief juftice of the kingdom, and the judges in their circuits,
to ¢o about the country calling upon corporations for the {ur.
render of their charters—{lating it in charges to grand juries—
threatening them with the power and vengeance of the crown,
if they did nct comply ! Was that < perfeélly legal” and
only ¢ imprudent {” I defy the hiftory of this or any othe
country to fhew a period more big with tyranny and violence,

Thefz were the times and the tranfallions from whence this
notzble charter, under which Mr, Amery fets up his title, was
derived. Hatched and brought forth in defpotifm, that char
ter has lain a dead letter, and never fcen the light, except for
the moment when the felect body of the corporation of Chefle:
have been driven to the laft pufh, and called upon to jultify
their ufurpations : They have been then obliged to have r.
courfe to this inftrument of tyranny; and you will have the
honour, to-day, of extinguithing, for ever, this laft feed of
defpotifm~—this laft dragon of King Charles’s breed ; for | .
lieve the charter now in qucftion before you, is onc of the /i
which exifts of thof: infamous charters granted by Charles 1i.
at the period 1 am now fpeaking of ; and I don’t know whethe
it is nct the £r/7, that has been ventured, in better times, tobe
fct up in a court cf juflice: This however is the nature and
uftory cf the charter, upon which you are now to decide.

Then my {riend 2dmits the wifdom, and [ am fure you wif
spplaud the fpirity of the condul of the citizens of Chefle,
upen that munerabic occafion; for when numbers of the cor
porations of the kingdom, even the great city of London, wee
teriified by the threats of the crown, into an implied furrendu
f their nighits, the city of Chefter held out infinitely to ther
henour t “They fa1d,—We will not appear to your quo wat-
ranto—aexert your power—take what fhiides of deipotifm
you will, we will not betray our own rights and thofe of

ne 1oft of cur fillow jubjects—we will lic by, and wart
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or better times—take judgment by default—do as you
Jeafe, we will not appear to fuch an information !~—T hat
jas the condudt of the citizens of Chefter ; and their example
ifl, 1 truft, be followed with eftedt, by thofe who wifh to.
ert the rights of themfelves and their fellow-citizens : Howe.
er, the crown was not difcouraged by fuch a refiftance ; they
rocceded to judgment by default, and that was foon followed
pbya final judgment. _ o _
Here, then, we come to a material period indeed : for with.
(p=& to this judgment in quo warranto, the tenor of which
as to feize into the hands of the crown all the franchifes,
ithout exception, of the city of Chefter, I confels 1 was
t a lofs to conjeCture in what light my friend would bring it
orward, or what ufe he could apply it to in his client’s cafe.
¢ {remed to me, to be in a dilemma; and in the point of view,
which I confidered the caufe, I confels I was not extremely
nxious which fide of the dilemma he fhould take; becaufe it
ecmed to me, that either would be equally fubverfive of the title
f his client, There certainly were but two fides to be taken
pon this queftion : either this judgment, the creature of vio-
nce and defpotifm, was ablolutely null and void, and had no
pperation at all—or it went all the length, which my friend has
aid itdid; for if it was a legal judgment, however ¢ imprudent
d ill-advifed 3 and if the franchifes of the city of Cheiles
ad really been forfeited, and were feizable tnto the hiands of
he crown, it had all the eftec, till reverfed, which my fiiend
1putes to it, and which amounted, as he ftates, toa total an-
thilation of the corporation.
If he had taken the other fide, it fcems to me, that his cate
ould not have ftocd a moment 5 for if this judgment was to
confidered as a mere a& of violence, and as a nutlity, then
e charter of Henry V11 would be ftill fubfifting, for his Lord-
ip will tell you, that as rights granted by letters patent of the
gown, and {eunding upon matter of record, cannot be furren-
red by lefs formal means than thofe by which they weie
anted ; that this charter remaining in the hands of the citi-
ens of Chefter, uncancelled and unfurrendered, the crown
ould not grant a charter inconfiftent and incompatible with it ;
g therefore this famous charter of 97 Charles 1. would have
nn point of law a mere nullity.—So it would have flood,
my friend had taken the ather fius of the dilemma: His sood
hic has already forefeen all I have now fated 3 and | darc {1y,
great deal more than I can flate to you upon the fubjedt.
Butit remains with me to {hew, that the fide of the dilemina,
hich he has taken, will be juft as cleGually deftructive o
| he

!
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his cafe. Thelanouane and effe@® of the judgment were, thy
+here was an end of all their privileges—the corporation itfelf,
fays my friend, was perfe@ly nullified and diffolved—there was
- total diffolution of the corporation of Chefter—there was ny
mayor, no zlcermen, no common-council-men, no freemen,
cot a corporation por a Corporator exifting : Thefe are th
terms, the emphatical terms, n which my learned friend hi
thought fit to {peak of the effect of that judgment,

Lct us now, therefore, come to the confequences, I muf
bhore flate a little corporztion law, with refpc& to the aceep.
c-ace of charters. My friend has advanced, as a propofition,
(hat where there is a charter of creation—3 maiden charter, &
Fe calls it—it muft, if accepted at all, be accepted entirely =
Not fo, fays my {riend, of 2 fubfequent charter granted tog
¢srporation alrezdy in exiftence; fos that may be accepted iy
part, and rejected 1 part.

Now [ muft fay 2 word or two upon thefe two propofitions
As to the firft of them, tho’ I might perhaps in terms age
with my karned frieng, yet I by no mcans approve of b
manner of putting and apphing that propofition. On tb:
contrary, I take the very reverle of it to be true, My learn:d
friend ftates what [ conceive (ftated in thofe terms) to be 00

aw, and upon which we fhall both agree; that is, ana
ctarter of creation muft be accepted 1 tsto, or not at 2.
Put obfzrve how he puts itz ¢ If it muft be accepted in 245 ¢
« ot at 21l, 2nd if I can fhew it has been acted conformaki;
¢¢ to in any ere inftance, the confcquence is, they have i
c¢ copted it &7, Thatisan anplication of the principle, whic
T with both my hands deny ; znd which I am {ure your o#l
cocd fenfe wiil revolt at: 'I"he converfe of the propofitic:
s true, and is fuch as arifes from the known and juft prerog:
1ior of the crown.  The crown has a right to fay, ¢ Here!
«« [ hold forth a bundle of privileges to you, accompanicd with
¢¢ certain conditions s tale them or feave them e You fhail nit
¢ ¢ ke fome, #nd leaveothers.”  Itis not, *° If you take ont,
<2 ) cram ol the rat down your throat,”  Commen fenfe—-
tre prieciph < of the law—the principles of freedom—revolt &
e vica, Batif a perton foys, ¢ 1 will thank you for this—
o [ w.llzecopt thi, thaty aud the other, but not all ;" thean
{v.rie—< No' if you do not tzke all, you take none. =
[ ;ut I s have an opinion of inhmitely greater authonti
thon welld, and coring from a place of infnitely greaterae
thoriey thon thet in v h.oh we @tand, that this is a principle &
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With refpedt to the other propofition, that a charter pranted
2 corporation in efft may be accepted in part, and rejelted i
rt; 1 confels I entertain great doubts : I know of nothing
e a judicial authority, which can go to fupport that propofi-
bn : I know there have been dicta to that effe&, which myfriend
ted ; but if ever that becomes a material queftion in this, or
y other caufe, in which I may have the honour to be con-
rned, 1 fhall not defpair of maintaining the reverfe of that
opofition, I conceive it is exprefsly contrary to the prero-
tive of the crown ; which fays,  Jf you refufe the condition,
privilege fhall be vaid 2’ However, in this inftance, 1t docs
ot fecm to me, that fuch a queltion will occur; orif it
bes, it muft be ultimately decided in another place. Then
application of the law, as my friend and I have both agreed
terms, 1§, that a new charter of incorporation mult be ac-
pted 11 toto or not at all. You obferve I contend that the ¢f-
of this propofition 1s, that a partial acceptance is #o ac-
ptance,
Then comes the charter of Charles II. In what flate does
find the city of Chefter ! for I dare not call it the corporation
Chefter, after the emphatical terms of my friend, ¢ that
there was no corporation nor corporator.” In what ftate
en does the charter of Charles I1. find the city of Chefler ?
finds it inhabited by certain pcople, who had defere been
iembers of a corporation; and by others, who Fad nst been
sembers at all @ and to all thefe people calle&ively the charter is
ranted ; for it is granted to the crtrzens and inhabitants of the
ty of Chefter: fo that the defeription of the new corpora-
on is difterent perfectly in terms and in ¢fef from the old
ne; for by the charter of Charles Il every inbabitant of
hefter 1s incorporated, who chufes to accept of it.
We come now to the queftion of acceptance :—Says my
rned friend, ¢ we will thew you it was accepted beyoud a
doubt, for every perfon named in it took upon him to aét
under it, and you will ind that for three whole years they
atted under it.”—No doubt an ufage of three years, or one
ary 15 evidence, fuch as it 5 5 but confider a moment by whom
e acts are done, which are contended to amount to an accep-
nee of the charter. I have already ftated, to whom the char-
r was granted—it was granted to the atizens and inhabitants
b Chefter, that they fhould have a mayor—that they fhould
a corporation conlifting of fuch and fuch members. Then
ho are to accept this ?—to be fure there is not much difficuley
anfwering that queftion—the piople to whom 1t s granted,
0 others can accept it Who have accepted 1t > Hayve the ci1-
tiz.ns
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t:zens and inhabitants of Chefter accepted it 2 Has my friend
fhewn one act ? Can he fhew one a&t of this kind ¢ I defy hin
o doit. 1 throw down the challenge, and will wave all ob
j=ctions to the regularity of the acceptance, which he contends
for. Has he proved, or can he prove, a fingle a&, done by de
ctizens or inbabitants of Chefter, either teftifying their ac.
ceptance of this charter, or of their acting under it{ Nut o,
But I will tell you what he has proved : He has proved thy
the little junto,—the fele1 body, who applied for this charter—

citizens—that they accepted it—there was not much difficulty
in proving that the party who alked for a charter wouk
accept it,—that this lttle junto, concursing with the minifter
the crown, acccpled {uch a charter as the crown thquhtﬁl
to give them. Does the proof go one tittle beyond that? fix
211 the adts, which have been proved for three years, are the ads
of the very perfons named to be the mayor, aldermen, anl
common council, and of fuch as they chofe purfuant to ti
direclions of the charter. Is it to be wondered at, that imm
diately upon the granting of that charter, the very people wh
applicd for it—who had been at the expence of it—(for thy
produce the orders to pay for it }—that they fhould accept of it!
But did the citizens and inhabitants of Chefter accept of it! |
venture to fay, Noj; and 1 will prove that affertion. Ia th
orable charicr. there is a claufe by which the King very g
cioufly grants, that a1l the late freemen of Chefter may, if thy
rleafc, be rcadmitted under that charter to their freedom-
Now, centlemen, you will not forget what my fricnd has tod
-ou, that there was at this time n9 frecmany no corporater, exitt
iz in Chefter ; but the King thought fit gtaciouﬂy to allee
ehiofe, who had formerly been freemen and corporators, ol
i that character under his new charter.  This was palpsb)
holding forth a bribe to the honeft citizens of Chefter, to jod
with the others, in betraying their own rights, and that of t
kingdom. ‘They had virtue cnouzh to refufe it ; and out d
ine hundred and thirteen freemen, of whom the Jate corpone
tion of Chefter (for fo I muft call it in compliance with af
(riend’s ftatement) confifted,—1 fay, out of NINE HUNDRE
axDp THIRTEEN freemen, there were but TWENTY-ONE wid
could be found bafe cnough to accept of the bribe ; the otha

ci~ht hundred 2nd ninety-two, like honeft men and good cit-

z:ns, refufed to refume the exercife of rights, which th’
were to hold at the pleafure of the crown 5 for thofe were thefst.
of rishts which they were called upon to cxercife under !

new charter, as 1 fhall fhcw you prefently. ‘

Tha




