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PREVFACE,

T bhath often been obferved with Concern,

that the Study of the Laws of our Country
hath been totally neglected in the ufual Educa-
tion of ENGLISH Gentlemen 3 and, in particu-
lar, that no Opportunities of cultivating this
Branch of Learning have hitherto been afforded
in thofe excellent and illufirious Seminaries,
wherein every other Sctence is taught in it's
utmoff PerfeStion. To remedy, in fome little
Degree, fo juft a Complaint, the Compiler of the
Jollowing Sheets was induced about three Years
ago™ to inflitute, and fince to continue, a Courfe
of Letures, calculated for the Promotion of this
Study 1 the Univerfity of OxrorD. And as
bhe was encouraged to enter upon this Underta-
king by Gentlemen, both in the Univerfity and
out of it, for whofe Learning and Fudgment
the World has the bighef Deference; fo be
cannot but acknowlege, with due Gratitude, the
Javorable Reception which hath been given it :
A Mark of dpprobation, which be is fenfible
muft be attrivuted entirely to the Propriety of the
Defign, and not to the Manner of it's Execution,

* Now. 6. 1753,
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v PREFACE.

I order to render this Attempt more exten-
Srvely ufeful, be thought it incumbent upon bim
to aecommodate bis Leciures, not only to the Ufe
of fuch Students, as were more immediately de-
Jigned jfor the Profefion of the common Law ;
but ~alfo of fuch other Gentlemen, as were de-
firous of fume general Acquaintance with the
Conflitution and legal Polity of their native
Country. He therefore made it bis firft Endea-
vour, to mark out a Plan of the Laws of
EXGLAND, fo comprebenfive, as that ewrj

Title might be reduced under fome or other of

it’s general Heads, which the Student might af-

terwards purfue to any Degree of Minutenefs s
and af the fame time [o contralted, that the

Gentleman night with tolerable Application

contemplate and underfiand the Whole. For if

this was fuccefsfully performed, he apprebended
be fhould then be enabled, with greater Perfpi-
cuity and Eafe, to exccute the Remainder of his
Defign ; in deducing the Hiffory and Antiquities
of the principal Branches of Law, in ﬁfeﬁz}z;g
and ilufirating therr fundamental Principles and
leading Rules, in explaining their Utility and
Reafon, and in comparing them with the Laows
of Nature and of ether Nations.

I
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PREFACEL ‘v

In the Purfuit of thefe bis Endeavours, be
found bimfelf obliged to adopt a Method in many
refpects totally new. The moft early, and in-
deed the moff valuabie, of thofe who bave la-
boured in reducing our Laws to a Syfem, are
GLanviL and BractoN, BRITTON and
the Author of FLETA: But thefe, and all
others who preceded King HENRY the eighth,
are [o occupied in antient (‘be does not fay, ufe-
lefs) Learning, that it had been but an awk-
ward Attempt to engraft on their Stock the
Improvements of later Ages. —~— FITZHER-
BERT, and BROOK, and the fubfequent Au-
thors of Abridgments, bave chofen a Method,
the leaft adapted of any to convey the Rudiments
of a Science ; namely, that of the Alphabet. —
Lord Bacon,. in bis Elements, Aath purpofcly
avoided any regular Order 5 feleciing only fome
difint and dis-poined Aphorifns, according to
bis own Account of them; wbhich however he
hath expounded in fo excellent @ Manner, that
the Narrownefs of bis Plan 1s therefore the
more to be regretted. — The Inftitutes of Sir
Evwarp CokEk are unfortunately as deficient
in Method, as they are rich in Matter 5 af
leafly the two firft Parts of them; wbherein,

acting only the Part of a Commentator, be bath
| A 3 thrown



i  PREFACE,

thrown together an infinite Treafure of Learn-
ing i a lofe defultory Order. — Dr CowEsL
bath indeed endeavoured to reduce the Law of
ENGLAND, 1 his Latin Inftitutions, 7o the
Mode! of thofe of JusTINIAN : And we cannot
be furprized, that fo forced and unnatural a
Contrivance fhould be lame and defeifrve in it's
Execution. Sir HEnrY Finen’s Difcourfe
of Law, is a Treatife of a very different Cha-
raiter: His Method is greatly fuperior fo all
that were before extant ; his Text is weighty,
concife, and nervous; his Hlufirations are ap-
pofite, clear, and autbentic. But, with all thefe
Advantages, it is not fufficiently adapted to mo-
dern Ufes fince the fubfequent Alterations of
the Law, by the Abolition of military Tenures,
and the Difufe of real Attions, have rendred
near balf qf bis Book obfolete. ~— Dr W0OD
has -effectually removed this Qbjection, but bas
Jfallen inta the contrary Extreme s bis Inftitute
being little more than Fincy's Difcourfe enlar-
ged, and fo throughly modermized, as to leave
us frequently in the Dark, with regard to the
Reafon and Qriginal of many fill fubfifling
Laws, which are founded in remote Antiquity.
And as in fome Titles bis Plan is too contral-
ed, in others alfo it feems to be foo diffufe.

Upon the Whole hawever bis Work is undoubt~
| edly




PREFACE vii

edly a valuable Performance ; and great are the
Obligations of the Student o bint, and his Pre-

deceffor Fincu, for ther happy Progrefs in
reducing the Elements of Law jfrom their for-
mer Chaos to a regular methodical Science. Yet,
as neither could be followed entirely in the pro-
pofed Courfe of academical Leltures, it was
Judged the moft eligible Way not to adopt them
in Part; efpecially as there were extant the
Outlines of a flill fuperior Method, fRetched by
a very mafterly Hang,

Fory of all the Schemes bitherto made public

Jor digefting the Laws of ENGLAND, the moft
natural and [tentifical of any, as well as the

moft comprebenfive, appeared to be that ¢f Sir
MaTTHEW HALE, i bis poftbumons Analyfis

of the Law. This Diftribution therefore bath
been principally followed ; -with what Varta-
tions, the learned Reader will egfily percerve
from the enfuing Abfirall ; and it may be no
unprofitable Employment for the Student to learn
by comparing them. For thefe the Compiler
thinks it unneceflary to give his Reafons : For,
Jfince thofe who have gone before bum bave fuc-
ceffively deviated from each other’s Plany be
hopes to be excufed, if, in order to adapt fome

things the better to bis own Gapacity, be fre-
| quently



viii PREFACE:
gzzem‘ly departs from them all 6mmg i gcvze'-
ral rather chofen, by com npounding their fe'zzeral

Schemes, to extraét a new Method of bis own,
than implicitly to copy after any.

Indeed had ke chofely adbered to HALE's, or.
any other Diftribution, it might probably bave.
rendered the Tafe be bad undertaken lofs labo-
rious; at leaft, it would have faved bim the
Trouble of the prefent Publication. . For:be foon
became fenfible of one Inconvenience armzdmg
bis Deviation from former Sy/iem.r That, in
a Courfe of oral Lectures, on a Science entirely
new, and fometimes a little abfirufe; it was not
always eafy for bis Audience fo far to command
- their Attention, as at once to apprebend. both
the Method and Matter delivered : And; when-
ever, through Inattention in.the Hearers, or
(too frequently) through Obfcurity in the Rea»
dery any Point of Importance was forgotten or
mifunder food, it became next to impoffible to ga-
ther up the broken Clue, without having fome
aritten C ompenditim to which they might rcﬁft-
upon Occafion. Thefe Confiderations gave Birth
to the following ANALYSIS, which exhibits the
Order, and principal Divsfions, of his Courfe ;
and 1s only to be confidered as a larger Syllabus,.
nterfperfed with a few Definitions and general

Rules,



PREFACE. i
Rules, 1o qﬁﬁ the Recollection of ﬁzc‘b Gentle-
men as bave former{y bhonoyred bim with their

Attendance ; or fuch as may bereafter become
bis Auditors, till this Tafk [ball jall into abler
Hands, and-the Province, which be arz:g'z}z}zlé/
undertook in a private Capacity, ﬂall be puf
upon a public Eftablifment,

Ty the ANALYSIS is fubjoined an APPENDIX,
confifting of fuch Tables, Copies of Inftruments,
and Forms of judicigl Proceedings, - as were
Judged to be neceffary for - explaining certain
Principles, and Matters of daily Praltice's of
which it was however impralticable to convep.
any adequate Idea by verbal Deferiptions only.
In the Explanation of one'of thefe, the Table
of Defcents*, the Compiler hath becn obliged
f0 enter into a minute Diftuffion of a Point
liable to fome Controverfy : This he could have
wifbed to have avoided; but was fearful, of
either appearing to miflead the Student, had no
Notice been taken of fuftice MaNwooD’s Doc-
trine s or perbaps of really ms ﬂmdmg bim, had
that Doctrine been followed in cazg/:‘ruﬂmg tbe
Taéle

® This rélated to the four firff Editions of the Anavysis,” In
the prefent Edition the Tables are omitted s and the Student is re- -
ﬁrrfd to the /Expp/ﬂnﬂjrﬂl Volume of Law TRracTs, rware rﬁaﬁ

Matters are difcn iffed more at large,
~ With
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With regard to the Book in general, if by any
Accident it fhould fall into other Hands than
thofe for whofe Ufe 1t is defigned, the Author
bopes it will meet with that Candor which is

ever the Companion of found Learning. The

Gentlemen of bis own Profeffion, be is confident,
will fufpend their Cenfures of whatever (in this
Abfiracl) may appear either dubtous or unwar-
rantable; at leaft til they are informed bhow far
(in the Work at large) it is guarded by Reflric-
tions, qualified by Exceptions, or [upported by
Reafon and Authority. And in the end, be muft
beg Leave to apply to bis whole Underflanding,
as well as to this trifiing Performance, the Words

T A et A = ol b
T — II'H'lI'-I-ulI----.q-‘-----.—-.--—,-.,F..'_“_,'_.-I
- - s w4 .Ei:' "-‘.'1

of bis Mafter LiTTLETON : “ Jeo ne voill que

““tu crez, que tout ceo que jeo ay dit en lez

«ditez Lyvers foit LEY ; quar jeo ne ceo voill
“ emprendre, ne prefumer {ur moy. — Nient
¢ meyns, coment que certen Chofes, queux

“ font motes et {pecyhiez en lez ditez Lyvers,

« ne font pas LEY, uncore tielx Chofes ferront

 toy plus apte et able de entendre et apprendre
¢lez Argumentez et lez Reafons del Levy.

Thus much be thought it neceffary to premife

before the former Editions of the ANALYSIS,
in 1756 and 1757. But the Book having, by

Jome
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[ome means or other, met with a more general
Reception out of the Untverfity than he ever ap-
prebended: 1t could have done, and another Im-
preffion being called for, he thought it incum~
bent upon bim, by revifing and correcting what
Inaccuracies bad formerly efcaped bim, and add-
ing a greater Variety of Precedents and Forms
in the APPENDIX, to make it in fime degree
lefs unwortby the puviic Regard. When this
was done, and the Sheets were juft ready for
Publication, he recerved the very fingular Ho-
nour from the Univerfity of being elefted their
Jirft Profeffor of municipal Law, upon the public
Eftablifbment binted at in a former Page, with
an ample Endowment from the Effects of the
late Mr VINER. His introduttory Lefture upon
that Occapon being ordered to the Prefs, at the
inflance of the Governors of the Univerfity, was
alfo thought proper to be prefixed to this Work,
not only on account of their evident Connexion
qwith each other, but alfo to relieve the Atten-
tion of the Reader by fome Enguiries more inte
refting and amufing, than the dry Method of
analytical Diffribution, or the dull Forms of
Conveyancing and Entries.

ArrL-Sovurs CoLLEGE.
2 Neow. 1758,
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DISCOURSE
ON THE

STUDY or Tus LAW.

" MR VicE-CHANCELLOR, AND GENTLEMEN
OF THE UNIVERSITY,

HE general expetation of fo ntume-

I rous and refpectable an audience, the
novelty,” and (I may add ) the im-

portance of the duty required from

this chair, muft unavoidably be producive of
great diffidence and apprehenfions in him who
has the honour to be placed in it. He muft be

fenfible how much will depend upon his con-
duct
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~ du& in the infancy of a ftudy, which is now

firlt adopted by public academical authority ;
which has generally been reputed (however
unjuftly ) of a dry and unfruitful nature ; and
of which the theoretical, elementary parts have
hitherto received a very moderate thare of cul-
tivation. He cannot but reflect that, if either
his plan of inftruction be crude and injudicious,
or the execution of it lame and fuperficial, it
will caft a damp upon the farther progrefs of
this moft ufeful and moft rational branch of
Jearning ; and may defeat for a time the public-
{pirited defign of our wife and munificent bene-~
factor. And this he muft more efpecially dread,
when he feels by experience how unequal his:
abilities are (unaffifted by preceding examples)
to complete, in the manner he could wifh, fo
extenfive and arduous a tatk ; fince he freely
confefles, that his former more private attempts
have fallen very fhort of his own ideas of per-
feGtion. And yet the candour he has already
experienced, and this laft tranfcendent mark of
regard, his prefent nomination by the free and
unanimous {uffrage of a great and learned uni-
verfity, (an honour to be ever remembered with
the deepeft and moft affectionate gratitude) thefe
teftimonies of your public judgment muft entire-
ly fuperfede his own, and forbid him to believe

him-



the STupy of the Law.  xvii

himfelf totally infufficient for the labour at leaft
of this employment. One thmg he will venture
to hopc for, and it certainly fhall be his con-
ftant aim, by diligence and attention to atone
for his other defets; efteeming, that the beft
return, which he can poflibly make for yous
favourable opinion of his capacity, will be his
unwearied endeavours in fome. little degree to
deferve 1t. | |

~ Tae {cience. thus committed to his charge,
to be cultivated, methodized, and explained in
a courfe of academica] leCtures, is that of the
laws and conftitution of our own country: a
{pecies of knowlege, in which the gehtlemen
of England have been more remarkably defi-
cient than thofe of all Europe befides. In moft
of the nations on the continent, where the civil
or imperial law under different modifications is
clofely interwoven with- the municipal laws of
the land, no gentleman, or at leaft no fcholar,
thinks his education is completed till he has
attended a courfe or two of le@tures, both- upon
the inftitutes of Juftinian and the local confti-
tutions of his native foil, under the very emi-
nent profeflors that abound in their feveral uni-
verfities. And-in the northern parts of our own
ifland, where alfo the municipal laws are fre-
B quently

b



xXviill A DisCoURSE on

quently connected with the civil, it is difficult
to meet with a perfon of liberal education, who
- is deftitute of a competent knowlege in that
{tience, which is to be the guardian of his na-
tural rights and the rule of his civil conduét.
- Nor have the imperial laws been totally neg-
leted even in the englifh nation. A general ac-
quaintance with their decifions has ever been
defervedly confidered as no fmall accomplifh-~
ment of a gentleman ; and a fathion has pre-
vailed, efpecially of Jate, to tranfport the gf0w¥
ing hopes of this ifland to foreign univerfities,
in Switzerland, Germany, and Holland; which,
though infinitely inferior to our own in évery
other confideration, have been looked upon as
better nurferies of the civil, or (which is n¢arly
the fame) of their own municipal law. In the
mean time it has been the peculiar lot of our
admirable {yftem of laws, to be negletted, and
even unknown, by all but one praétical profe(-
fion; though built upon the foundeft founda-
tions, and approved by the experience of ages.

Far be it from me to derogate from the
ftudy of the civil law, confidered (apart from
any binding authority) as a colle@ion of written

reafon. No man is more thoroughly perfuaded
| of
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of the general excellence of it’s rules, and the.

ufual equity of it’s decifions; nor is better con-
vinced of it’s. ufe as well as ornament to the

fcholar, the divine, the ftatefman, and even the

common lawyer. But we muft not carry 0ur+

veneration fo far as to facrifice our Alfred and

Edward to the manes of Theodofius and Jufti~

nian: we muft not prefer the edict of the prae-
tor, or the refcript of the roman emperor, to
our.own immemorial cuftoms, or the fan&ions
of an englifh parliament; unlefs we can alfo

prefer the defpotic monarchy of Rome and By-

zantium, for whofe meridians the former were

calculated, to the free conflitution of Britain, 5

which the latter are adapted to perpetuate,

WirnouT detralting therefore from the real
merit which abounds in the imperial law, [ hope
I may have leave to affert, that if an Englithman
-muft be ignorant of either the one or the other,

he had better be a ftranger to the roman than

the englifh inftitutions. ForI think it an unde-

niable pofition, that a competent knowlege of
the laws of that fociety, in which we live, is
the proper accomplithment of every gentleman
and fcholar; an highly ufeful, I had almoft faid
effential, part of liberal and polite education.

And in this I am warranted by the example of
B 2 antient

-
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“antient Rome; where, as Cicero informs us*,
the very boys were obliged to learn the twelve
tables by heart, as a carmen neceffarium or in-
difpenfable leffon, to imprint on their tender
minds an early knowlege of the laws and con-
ftitutions of their country. - |

. Bu as the long and umverfal neglect of
this ftudy, with usin“England, {eems 1n {fome
degree to call in queftion the truth of this evi-
dent poﬁtion, it thall therefore be the bufinefs
of this introductory leGture, in the firft place to
demonftrate the utility of fome general acquain-
tance with the municipal law of the land, by
pointing out its particular ufes in all confider-
able fitnations of life. Some conjeGures will
then be offered with regard to the caufes of neg-
leGing this ufeful ftudy: to which will be fub-
joined a few reflexions-on the peculiar propriety
of reviving it in our own univerfities.

AND, firft, to demonfirate the utility of
fome acquaintance with the laws of the land,
let us only reflet a moment on the fingular
frame and polity of that land, which is govern-
- ed by this fyftem of Iaws. A land, perhaps the
only one in the univerfe, in which political or

¢« De Legp. 1L, 23. |
“ ciwil
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civil liberty is. the very end and fcope of -the
conftitution °. This liberty, rightly underftood;
confifts in the power of doing whatever the
laws permit©; which is only to be effected by
a general conformity of all orders and degrees
to thofe equitable rules of action, by which the
‘meaneft individual is protected from the infults
and oppreflion of the greateft. As therefore eve-
ry fubjet is interefted in the prefervation of the
laws, 1t is incumbent upon every man to be ac-
quainted with thofe at leaft, with which he is
immediately concerned ; left he incur the cefi-
fure, as well as inconvenience, of living in fo-
ciety without knowing the obligations which
it lays him under. - And thus much may fuffice
for perfons of inferior condition, who have nei-
ther time nor capacity to enlarge their views be-
yond that contracted {phere in which they are
appointed to move. But thofe, on whom na-
ture and fortune have beftowed more abilities
and greater leifure, cannot be {o eafily éxcufed.
Thefe advantages are given them, not for the
benefit of themfelves only, but alfo of the pub-
lic: and yet they cannot, in any fcene of life,

difcharge properly their duty either-to the pub-

b Mnﬂﬁso&nzu s Spirit of Laws. b, 11, c. 5.

 Facultas ejus, quod cuique facere 1:551‘, niff quid iy aut _;ar:
prokibetur. Inft. L 3.1, -

B 3 lic



xxil A Discovrse o

lic or themfelves,without fome degree of know-
legein the laws. T6 evince this the more clear-
ly, it may not be amifs to defcend to a few par-

ticulars.

LeT us therefore begin with our gentlemen
of independent eftates and fortune,the moft ufe-
ful as well as confiderable body of men in the
nation; whom even to {fuppofe ignorant in this
- branch of learning is treated by Mr Locke ¢ as
a {trange abfurdity. It is their landed property,
with it’s long and voluminous train of defcents
and conveyances, fettlements, entails, and in-
cumbrances, that forms the moft intricate and
moft extenfive obje& of legal knowlege. The
thorough comprehenfion of thefe, in all their
minute diftinctions, 1s perhaps too laborious a
tafk for any but a lawyer by profeffion: yet ftill
the underftanding of a few leading principles,
relating to eftates and conveyancing, may form
fome check ‘and guard.upon a gentleman’s in-
ferior agents, and preferve him at leaft from
very grofs.and notorious impofition,

AGAIN, tﬁe policy of all laws has made
fome forms neceflary in the wording of laft wills
and teftaments, and more with regard to their

4 Education, §.187.
atteftation



the STupy of the LAaw. xxiii

atteftation. An ignorance in thefe muft always
be of dangerous confequence, to fuch as by
choice or neceflity compile their own teftaments
without any technical affiftance. Thofe who
‘have attended the courts of juftice are the beft
witnefles of the confufion and diftrefies that are
hereby occafioned in families ; and of the diffi-
culties that arile in difcerning the true meaning
of the teftator, or fometimes in difcovering any
meaning at all: {o that in the end his eftate may
often be vefted quite contrary to thefe his enig-
matical intentions, becaufe perhaps he has o-.
mitted one or two formal words, which are ne-
ceflary to afcertain the fenfe with indifputable
legal precifion,or hasexecuted his willin the pre-
fence of fewer witneffes than the law requires.

Bu T to proceed from private concerns to
thofe of a more public confideration. All gen-~
tlemen of fortune are, in confequence of their
property, liable to be called upon to eftablith
the rights, to eftimate the injuries, to weigh thc
accufations, and fometimes to difpofe of the lives
of their fellow-fubje@s, by ferving upon juries.
In this fituation they are frequently to decide,
and that upon their oaths, queftions of nice im-
portance, in the folution of which fome legal
{kill is requifite ; efpecially where the law and

| a the
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the fa®, as it often happens, are intimately.
blended together. And the general incapacity,
even of our beft -juries, to do this with any
tolerable propriety has greatly debafed their
authority; and has unavoidably thrown more
power 1nto the hands of the judges, to dire&,
control, and even reverfe their verdicts, than
perhaps the conflitution intended. |

By itis not asa juror only that the englifh
géntleman is called upon to determine queftions
of right, and diftribute juftice to his fellow-
{ubjects: it is principally with this order of
men that the commiffion of the peace is filled.
And here a very ample field is opened for a
gentleman to exert his talents, by maintaining
good order in his neighbourhood ; by punifh-
ing the diffolute and idle; by protecting the
peaceable and induftrious ; and, above all, by
healing petty differences and preventing vexa-
tious profecutions. But, in order to attain thefe
defirable ends, it 1s neceffary that the magiftrate
fhould underftand his bufinefs; and have not
~ only the will, but the power alfo, (under which
muft be included the knowlege) of adminif-
tring legal and effeual juftice. Elfe, when
he has miftaken his authority, through pafiion,

through ignorance, or abfurdity, he will be
o | the
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the object of coriternpt from his inferiors, arid
of cenfure from thofe to whom heé is account-
able for his cohduét.

YET farther; moft gentlemen of confider-
able propérty, at fome period or other in their
lives, are ambitiousof reprefenting their country
in parliament: and thofe, who dre ambitious of
receiving fo high a truft, would alfo do well to
remember it’s nature and importance. Theyare
not thus honourably diftinguifhed from the reft
of their fellow-fubjects, merely that they may
privilege their perfons, their eftates, or their do-
meftics; that they may lift under party bapners;
may grant or with-hold fupplies; mayvote with
or vote againft a popular or unpopular adminif=
tration; but upon confiderations far more inter-~
efting and important, They are the guardians
of the englith conftitution; the makers, repeal-
ers, and interpreters of the englith laws; dele
gated to watch, to check, and to avert every
dangerous innovation, to propofe; to adopt, and
to cherifh any {ohid and Well-weighed 1mprove-
ment; bound by-every tie of nature, of honour,
and -of religion, to tran{mit that conftitution
and thofe laws to their pofterity, amended if
poﬁible, at’ leaft without 1any derogation. And
how unbecoming muit it appear in a member

| | " of
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of the leglﬂature to vote for a new law, who is
utterly ignorant of the old! what kind of inter-
pretation can he be enabled to give, who is a
{tranger to the text upon which he comments

INDEED 1t 15 reallyamazing, that there {hould
be no other fate of life, no other occupation,
art, or fclence, 1n which fome method of in-
{trution 1s not looked upon as requifite, except
only the {cience of legiflation, the nobleft and
mott difficult of any. Apprenticefhips are held
rneceﬂ"ary to almoft every art, commercial or
meehanical: a long courfe of reading and ftudy
" muft form the divine, the phyfician, and the
practical profeflor of the laws: but every man
of fuperior fortune thinks himfelf 4orx 2 leglf-
lator. Yet Tully was of a different opinion:
«It is neceffary, fays he®, for a {enator to be
“ thoroughly acquainted with the conftitution;
« and this, he declares, is a knowlege of the
< moft extenfive nature; a matter of {cience,
<« of diligence, of reflexion ; without which no

“ fenator can poffibly be fit for his office.”

THE mifchiefs that have arifen to the public
from inconfiderate alterations in our laws, are

® De Lepg. I1L.18. Eff fenatori neceffarium noffe rempublicams

idque late patet : ~——— genus boc omne feientiae, diligentiae, memo-

vine ¢ff 3 fine quo paratus effe Jenator nullo pacto poteft,
toa
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too obvious'to be called in queftion’; and how
far they have been owing to the defective edu-
cation of our fenators, is a point well worthy
the public attention. The common law of Eng-
land has fared like other venerable edifices of
antiquity, which rath and unexperienced work-
men have ventured to new drefs and refine, with
all the rage of modern improvement. Hence
frequently it’s fymmetry has been deftroyed,
it's proportions diftorted, and it's majeftic fim-
- plicity exchanged for fpecious embellifbments
and fantaftic novelties. For, to fay the truth,
almoft- all the perplexed queftions, almoft ail
the niceties, intricacies,and delays (which have
fometimes difgraced the englith, as well as
other, courts of juftice) owe their original not
to the common law itfelf,” but to innovations
that have been'made in it by acts of parliament;
« overladen (as lord Coke exprefles it*) with
- # provifoes and additions, and many times on a
“ {udden penned or corrected by men of none
““or very little judgment in law.” This great
and well-experienced judge declares, that in all
his time he never knew two queftions made up-
on rights merely depending upon the common
law ; and warmly laments the confufion intro-
duced by ill-judging and. unlearned ]eg:ﬂators

'# 2 Rep. Pref.
“ But
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“ But if, he fubjoins, a&s of parliament were -
““ after the old fafhion penned, by fuch only.as
‘ perfectly knew what the common law was
““before the making of any act of parliament
“¢ concerning that matter, as alfo how far forth
““ former ftatutes had provided remedy for for-
“ mer mifchiefs and defes difcovered by ex~
“ pertence ; then thould very few queftions in
““law arife, and the learned thould not fo often
“and {fo much perplex their heads to make
““atonement and peace, by conftruction of law,
“between infenfible and difagreeing words, fen-
¥ tences, and provifoes, as they now do.” And
if this inconvenience was {0 heavily felt in the
reign of queen Elizabeth, you may judge how
the evil is increafed in later times, when the -
ftatute book 1s {welled to ten. times a larger
bulk; unlefs it thould be found, that the pen-
- ners of our modern ftatutes have proportion-
ably better informed themfelves in the know-
lege of the common law.

WHaAT is faid of our gentlemen in general,
and the propriety of their application to- the
ftudy of .the laws of their country, will hold
equally ftrong or fill ftronger with regard to
the nobility of this realm, except only in the

article of ferving upon juries. But, inftead of
~ this,
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this, they have feveralt peculiar provinces of far -
greater confequence and concerni; being not
only by birth hereditary counfellors: of .the
crown, and judges upon.their honour of the
lives of -their brother-peers, but-alfo arbiters
of the property of all their fellow-fubjects, and
that in the laft refort. In this their judicial ca-
pacity they are bound to decide the niceft‘and
moft critical points of the law; to examine
and corre@ fuch errors as have efcaped the
moit.experienced fages of the profeflion, the
lord keeper and the judges of the’ courts at
Weftminfter. Their {fentence is final, decifive,
irrevocable: no appeal, ne-correction, not even -
a review can be had: and to their determina-
tion, whatever it be, the inferior courts of juf~
tice muft conform ; otherwife the rule of pro-

perty would no longer be uniform and fteady.

SHouLD a judge in the moft fubordinate ju-
rifdiction be deficient in the knowlege of the
law, it would reflet infinite contempt upon
himfelf and difgrace upon thofe who employ
him. And yet the confequence of his ignorance
is comparatively very trifling and fmall: his
judgment may be examined, and his errors
rectified by other courts. But how much more
{erious and. affeting is the cafe of a fuperior

| judge,
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judge, if without any fkill in the laws he will:
boldly venture to decide a. queftion, upon
which the welfare and fubfiftence of whole
families may depend! where the chance of his
judging right, or. wrong, is barely equal; and
where, if he chances to judge wrong, he does
an injury of the moft alarming nature, an in-
jury without poffibility of redrefs!

Y&, vaft as this truft is, it can no where be
{o properly repofed as in the noble hands where
our excellent conftitution has placed it: and
therefore placed it, becaufe, from the indepen-
dence of their fortune and the dignity of their
ftation, they are prefumed to employ that lei-
fure which is the confequence of both, in at-
taining a more extenfive knowlege of the laws
than perfons of inferior rank : and becaufe
the founders of our polity relied upon that de-
licacy of fentiment, fo peculiar to noble birth ;.
which, as on the one hand it will prevent ei-
ther intereft or affetion from interfering in
queftions of right, {o on the other it will bind
a peer in honour, an obligation which the
law ‘efteems equal to another’s oath, to be
mafter of thofe points upon which it is his

birthright to decide.
THE
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TuE roman pandets will furnifh us with
a piece of hiftory not unapplicable to our pre-
{ent purpofe. Servius Sulpicius, a gentleman of
the patrician order, and a celebrated orator, had
occafion to take the opinion of Quintus Mutius
Scaevola, the oracle of the roman law; but for
want of being converfant in that {cience, could
not fo much as underftand even the technical
terms, which his counfel was obliged to make

ufe of. Upon which Mutius Scaevola could not
forbear to upbraid him with this memorable
reproof &, “ that it was a thame for a patrician, a
« pobleman, and an orator, to be ignorant of that
« Jaw with which he was {o clofely connected.”
Which reproach made fo deep an impreflion on
Sulpicius, that he immediately applied himfelf
to the ftudy of the law ; wherein he arrived ta
that proficiency, that he left behind him about
a hundred and fourlcore volumes of his own
compiling upon the fubject; and became, in
the opinion of Cicero®, a much more complete
lawyer than even Mutius Scaevola himfelf.

I wouLrp not be thought to recommend to
our englith nobility and gentry to become as

g Pf.1. 2.2, 8. 43, Turpe effe patricio, 83 nobili, &8 caufas
6rantiy jui in quo verfaretur ignorare, h Brat, 41.

great



xxxii A DIiscoURSE oz

great lawyers as Sulpicius; though he, together
with this charalter, {uftained likewife that of
an excellent orator, a firm patriot, and a wife
indefatigable fenator ; but the inference which
arifes from the ftory is this, that ignorance of
‘the laws of the land hath ever been efteemed
dithonourable, in thofe who are entrufted by
their country to maintain, to admm;ﬁer, and
to, amend them.

Bu furely there is little occafion to enforce

this argument anyfarther to perfons of rank and
diftinction, if we of this place may be allowed
to form a general judgment from thofe who
are under our infpection: happy, that while we
lay down the rule, we can alfo produce the ex-
ample. You will therefore permit your profef-
for to indulge both a public and private fatisfac-
tion, by bearing this open teftimony; that in the
very infancy of thefe ftudies among us, they
were favoured with the moft diligent attend-
ance, and purfued with the moft unwearied
application, by thofe of the nobleft birth and
moft ample patrimony: fome of whom are ftill
the ornaments of this feat of learning; and
‘others at a greater diftance continue doing ho-
nour to it’s inftitutions, by comparing our po-

lity and laws with thofe of other kingdoms
| ~ abroad,
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abroad, or exerting their fenatorial abilities in
the councils of the nation at home.

Nor will fome degree of legal knowlege be
found in the leaft fuperfluous to perfons of in-
ferior rank; efpecially thofe of the learned pro-
feflions. The clergy in particular, befides the
common obligations they ate under in propor-
tion to their rank and fortune, have alfo abun-
dant reafon, confidered merely as clergymen, to
be acquainted with many branches of the law,
which are almoft peculiar and appropriated to
themfelves alone. Such are the laws relating to
advowfons, inftitutions, and indutions; to fi-
mony, and fimoniacal contratts; to uniformity, -
refidence, and pluralities; to tithes and other
ecclefiaftical dues; to marriages (more efpecially
of late) and to a variety of other fubjetts, which
are configned to the care of their order by the
provifions of particular ftatutes. To underftand
thefe aright, to difcern what 1s warranted - or
enjoined, and what is forbidden by law, de-
mands a fort of legal apprehenfion; which is
no otherwife to be acquired than by ufe anda
familiar acquaintance with legal writers.

For the gentlemen of the faculty of phyfic,
I muft frankly own that I fee no fpecial reafon,

C | Why
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why they in particular thould apply themfelves
to the ftudy of the law; unlefs in common with
" other gentlemen, and to complete the character
of general and extenfive knowlege ; a charac-
ter which their profeffion, beyond others, has
remarkably deferved. They will give me leave
however to {uggeft, and that not Iudicroufly,
that it might frequently be of ufe to families
upon {fudden emergencies, if the phyfician were
acquainted with the dotrine of laft wills and
teftaments, at lealt fo far as relates to the for-

mal part of their execution.

But thofe gentlemen who intend to profefs
- the civil and ecclefiaftical laws in the {piritual
and. maritime courts of this kingdom, are of all
men {next.to common lawyers) the moft indif-
penfably obliged to apply themf{elves {ferioufly to
the {tudy of our municipal laws. For the civil
and canon laws, confidered with relpeé to any
intrinfic obligation, have no force or authority
1n this kingdom ; they are no more binding in
England than our laws are binding at Rome.
But as far as thefe foreign laws, on account of
fome peculiar propriety, have in {fome parti-
cular cafes, and in fome particular courts, been
introduced and allowed by our laws, {o far they

oblige, and no farther; their authority being
wholly
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wholly founded upon that permifiion and adop-

tion. In which we are not fingular in our no-
tions; for even in Holland, where the imperial
law is much cultivated and it's decifions pretty
oenerally followed, we are informed by Van
Leeuwen!, that ¢ it receives it's force from
“ cuftom and the confent of the people, either
«« tacitly or expreflly given: for otherwife, he
“¢adds, we fhould no more be bound by this
“ law, than by that of the Almains, the Franks,
«¢ the Saxons, the Goths, the Vandals, and other
««of the antient nations.” Wherefore, 1n all
points in which the different {yftems depart
from each other, the law of the land takes place
of the law of Rome, whether ancient or modern,
imperial or pontificial. And in thofe of our
englifh courts wherein a reception has been al-
lowed to the civil and canon laws, if either they
exceed the bounds of that reception, by extend-
ing themfelves to other mattets, than are per-
mitted to them; or if fuch courts proceed ac-
cording to the decifions of thofe laws, in cafes
wherein it is controlled by the law of the land,
the common law in either inftance both may,
and frequently does, prohibit and annul their
proceedings * : and it wall not be a {ufficient

' Dedicatio corporis juris civilis. Edit.1663. % Harg’s
Hift. C.L. c. 2. Strpex in Fletam. gRep, Caudrey’s Cafe.

Coxke on Artic, Cler. 2 Inft. 590.
C2 excufe
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excufefor them to tell the king’s courts at Weft-
minfter, that their practice is warranted by the
laws of Juftinian or Gregory, or is conformable
to the decrees of the Rota or imperial chamber.
For which reafon it becomes highly neceflary
for every civilian and canonift that would act
with fafety as a judge, or with prudence and
reputation as an advocate, to know in what
cafes and how far the englith laws have given
fanction to the roman ; in what points the
Jatter are rejefted ; and where they are both {o
intermixed and blended together, as to form
certain {upplemental parts of the common law
of England, diftingui(hed by the titles of the
king’s maritime, the king’s military, and the
king’s ecclefiaftical law. The propriety of
which enquiry the univerfity of Oxford has for
more than a century {o thoroughly feen, that in
her ftatutes' the appoints, that one of the three
queftions to be annually difcufled at the at by
the jurift-inceptors {hall relate to the common
law ; f{ubjoining this reafon, ¢ guie juris civilis
“ Rudiofos decet haud imperitos effe juris muni-
“cipalis, & differentins exteri patrugue juris
< notas fHabere.” And the unmiverfity of Cam-
bridge, in her ftatutes”, has declared herfelf

to the fame effedt.

1 TieVIL Se&. 2. §v2. ™ Cowerrr Lafhit, Jur. Ang-
lican, in Proemio. F ROM
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»

From the general ufe and neceflity of fome
acquaintance with the common law, the infe-
rence were extremely eafy, with regard to the
ProPr1ety of the prefent inftitution, in a place
to which gentlemen of all ranks and degrees
refort, as the fountain of all ufeful knowlege. °
But how it has come to pafs that a defign of
this fort has never before taken place in the
univerfity, and the reafon why the ftudy of

our laws has in general fallen into difufe, I
{hall previoufly proceed to enquire.

Sir John Fortefcue, in his panegyric on
the laws of England, (which was written in
the reign of Henry the fixth) puts" a very
obvious queftion in the mouth of the young
prince, whom he 1s exhorting to apply. himfelf
to that branch of learning ; “why the laws of
““ England, being fo good, {o fruitful, and fo
< commodious, are not taught in the univerfi-
¢ ties, as the civil and canon laws are?” In an-
{wer to which he gives® what {eems, with due:
deference be it {poken, a very jejune and unfa-
tisfactory reafon ; being in fhort, that «as the
““ proceedings at common law were in his time
¢ carried on 1n three different tongues, the eng-

nc47. ';'c.48.
C 3 ¢ hifh,
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¢«¢lifh, the latin, and the french, that [cience
< muft be necefiarily taught in thofe three feve-
““ ral languages; but that in the univerfities all
« feiences were taught in the latin tongue only;
«and therefore he concludes, that-they could
‘“ not be conveniently taught or ftudied in our
“ univerfities.” But without attempting to ex-
- amine ferioufly the validity of this reafon, (the
very fhadow of which by the wifdom of your
late conftitutions 1s entirely taken away) we
perhaps may find out a better, or at leaft a more
plaufible account, why the ftudy of the muni-
cipal laws has been banifhed from thefe feats
of fcience, than what the learned chancellor

thought it prudent to give to his royal pupil,

‘TuaT antient colletion of unwritten max-
ims and cuftoms, which 1s called the common
law, however compounded or from whatever
fountains derived, had fubfifted immemorially
in this kingdom; and, though fomewhat alter-
ed and impaired by the violence of the times,
had in great meafure weathered the rude thock
of the norman conqueft. This had endeared it
to the people in general, as well becaufe it’s
decifions were univerfally known, as becaufe it
was found to be excellently adapted to the ge-
nius of the englifh nation, In the knowlege of

| | this
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this law confifted great part of the learning of
thofe dark ages; it was then taught, fays Mr
Selden®, in the monafteries, 72 the univerfities,
and in the families of the. principal nobility.
The clergy in particular, as they then engrofied
almoft every other branch of learning, fo (like
their predeceflors the britifh druids?) they were
peculiarly remarkable for their proficiency in

the ftudy of the law. Nullus clericus nifi caufidi=

cus, 1s the character given of them foon after
the conqueft by William of Malmfbury’. The
judges therefore were ufually created out of the
facred order*, as was likewife the cafe among
the Normans'; and all the inferior offices were
fupplied by the lower clergy, which has occa-

fioned their fuccefiors to be denominated c/erks

to this day.

BuT the common law of England, being not
committed to writing, but only handed down
by tradition, ufe, and experience, was not {o

heartily relithed -by the foreign clergy; who

+ 7 In Fletam. 7. 7. 9 CaEesar de bello gal. 6. 12.

r De geft. reg. 1. 4. * Dugpare Orig. junid. c. 8.

t Les juges font fages perfonnes 3 autentiques, Sficome les

archevrfques, evefques, les chamoines des eglifes cathedraulx, €3 les

antres perfonnes qui ont dignitex in faindle eolife ;s les abbez, les

pricars conventualx, &5 les gowvernenrs des eglifes, ¢5c.  Grand
Couftumier, ch. 9.

came
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came over hither in thoals during the reign of
the conqueror and his two fons, and were utter
ftrangers to our conftitution as well as our lan-
guage. And an accident, which foon after hap-
pened, had nearly completed it’s ruin. A copy
of Juftinian’s pandeéts, being newly" difcovered
at Amalfi, foon brought the civil law into vogue
. all over the welt of Europe, where before it
was quite laid afide ¥ and in a manner for-
gotten ; though fome traces of it’s authority re-
mained in Italy * and the eaftern provinces of
the empire?’. This new became in a particular
manner the favourite of the popifh clergy, who
borrowed the method and many of the maxims
of their canon law from this original. The
ftudy of it was introduced into feveral univerfi-
ties abroad, particularly that of Bologna; where
exercifes were performed, lectures read, and de-
grees conferred in this faculty, as 1n other
branches of {cience: and many nations on the
continent, juft then beginning to recover from
* the convulfions confequent upon the overthrow
of the roman empire,and fettling by degrees into
peaceable forms of government, adopted the
civil-law,_(being the beft written {yftem then
extant) as the bafis of their {everal conftitutions;

o Cire. AD.rrgo. ¥ LL. Wifigoth, II. 1.9.  * Ca-
pitalar. Hludov, Pii. IV, 102.  %; SELDEN in Fletam. 5. 5,

blending
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blending and interweaving it among their own
feodal cuftoms, in fome places with a more
extenfive, in others a more confined authority*.

Nor was it long before the prevailing mode
of the times reached England. For Theobald,
a norman abbot, being elected to the fee of Can-
terbury*, and extremely addited to this new
ftudy, brought over with him in his retinue
many learned proficients therein; and among
the reft Roger firnamed Vacarius, whom he
placed in the univerfity of Oxford ®, to teach it
to the people of this country. But it did not
meet with the {fame eafy reception in England,
where a mild and rational {yftem of laws had
been long eftablifhed, as it did upon the conti-
nent; and, though the monkith clergy (devo-
ted to the will of a foreign primate) received it
with eagernefs and zeal, yet the laity who were
more interefted to preferve the old conttitution,
and had already feverely felt the effe¢t of many -
norman 1nnovattons, continued wedded to the
ufe of the common law. King Stephen imme-
diately publithed a proclamation ©, forbidding

* DoMat’s treatife of laws. c.13. §. 9. Epiftol. INNOCENT.
IV, in M. Paris. ad A.D. 1254, * A.D. 1138.
* Gervas. DoroBErN, A Pontif. Cantuar. col. 1663.

¢ Roas. Bacow, citat. per SeLpex. in Fletam. ¥, 6, in For-
tefc. ¢ 33. & 8 Rep. Pref.
the
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the ftudy of the laws, then newly imported
from Italy ; which was treated by the monks*
as a piece of impiety, and, though it might
prevent the introduction of the civil law procefs
into our courts of juftice, yet did not hinder
the clerey from- reading and teaching it in
their own {chools and monafteries.

From this time the nation feems to have been
_divided into two parties; the bifhops and clergy,
many of them foreigners,whoapplied them{elves
wholly to the ftudy of the civil and canon laws,
which now came to be infeparably interwoven
with each other; and the nobility and laity,who
adhered with equal pertinacity to the old com-
mon law ; both of them reciprocally jealous of
what they were unacquainted with, and neither
of them perhaps allowing the oppofite fyftem
that rea] merit which is abundantly to be found
in each. This appears on the one hand from
the fpleen with which the monaftic writers
* {peak of our municipal laws upon all occa-
fions; and, on the other, from the firm temper
which the nobility thewed at the famous par-
liament of Merton ; when the prelates endea-
voured to procure an act, to declare all baftards

“ Joan, Sarissuriens, Polycrat. 8. 22. ¢ IpEM,
ibid. 5. 16. PoLypor. VErcir, Hift. L o.
legi-
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legitimate in cafe the parents intermarried at any
time afterwards ; alleging this only reafon, be-
caufe holy church (that s, the canon law) de-
clared fuch children legitimate : but “all the
¢ earls and barons (fays the parliament roll *)
‘¢ with one voice anfwered, that they would not
f¢ change the laws of England, which had hi-
-« therto been ufed and approved.” And we find
the fame jealoufy prevailing above a century af-
terwards ¢, when the nobility declared with a
kind of prophetic {pirit, ¢ that the realm of
¢« Ehgland hath never been unto this hour, nei-
¢ ther by the confent of our lord the king and
¢ the lords of parliament fhall it ever be, ruled
““or governed by the civil law".” And of this
temper between the clergyand laity many more
inftances might be given. |

WHriLE things were in this fituation, the cler-
gy, finding it impoffible to root out the muni~
cipal law, began to withdraw themfelves by de-
grees from the temporal courts; and to that end,
very early in the reign of king Henry the third,
epifcopal conftitutions were publithed ’, forbid-

t Stat. Merton. zoHen. 3. c.g. E# omnes comites & barones
nna voce ?'{[pu::a’ﬂ'nur, grrad nolunt fqgﬁr xfngffﬂ:.’ mutare, quae
bucnfque ufitatae funt &S approbatae. 3 11Ric, 2,

h SeLpEN. Jan. Anglor. L 2. §.43. in Fortefe. c. 33.

P SreLman. Congil. AD. 1217, WiLKiNs, vol. 1. p. 574,

599 ding
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ding all ecclefiaftics to appear as advocates 7
foro faeculari; nor did they long continue to act
as judges there, nor caring to take the oath of
office which was then found neceffary to be ad-
miniftred, that they thould in all things deter-
mine according to the law and cuftom of this
realm *; though they ftill kept pofieflion of the
high office of chancellor, an office then of little
juridical power; and afterwards, as it’s bufinefs
increafed by degrees, they modelled the procefs
of the court at their own difcretion.

Bu t wherever they retired, and wherever
their authority extended, they carried with
them the fame zeal to introduce the rules of
the civil, in exclufion of the municipal law.
This appears in a particular manner from the
fpiritual courts of all denominations, from the
chancellor’s courts in both our univerfities, and
from the high court of chancery before-men-
tioned ; in all of which the proceedings are to
this day in a courfe much conformed to the ci-
vil law: for which no tolerable reafon can be
affigned, unlefs that thefe courts were all un-
der the immediate diretion of the popifh ec-
clefiaftics, among whom it was a point of reli-
gion to exclude the municipal law; pope Inno-

k¥ SeLpew. in Fletam, g. 3.
cent
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cent the fourth having ' forbidden the veryread-
ing of it by the clergy, becaufe it’s decifions
were not founded on the imperial conftitutions,
but merely on the cuftoms of the laity. And if
it beconfidered,that ouruniverfities began about
that period to receive their prefent form of {cho-
laftic difcipline ; that they were then, and con-
tinued to be till the time of the reformation, en-

tirely under the influence of the popith clergy;

{fir John Mafon the firft proteftant, being alfo
the firft lay, chancellor of Oxford) this will

lead us to perceive the reafon, why the ftudy
_of the roman laws wasgn thofe days of bigotry =

I'M. Paris ad A.D. 1234, = There cannot be a
ftronger inftance of the abfurd and fuperftitious veneration that
was paid to thefe Iaws, than that the moft learned writers of the
times thoaght they could not form a perfe& charaller, even of
the blefled virgin, without making her a civilian and a cano-
nift. Which Albertus Magnus, the renowned dominican doftor
of the thirteenth century, thus proves in his Summa de laudibus
chriftiferae wirginis (divinum magis quam bumanum opus} qu. 23.
§.5. “Item quod jura civilia, 3 leges, & decreta frivit in
““ fummo, probatur hoc modo : Japientia advecati manifeflatur in
¢ tribus 3 unum, quod obtineat omnia contra judicem juflum 38 fa-
“ pientem 5 fecundo, quod contra adverfarium aftutum &5 faga-
“com; tertio, quod in canfa defperata: Jed beatiffima wvirge,
comra fudicem fapientiffimum, Dominum ; contra adwverfarium
“ callidiffinum, dyabolum ; in canfa noffra defperata; fententiam
““ optatam obtinuit.”” To which an eminent francifcan, two centu-
ries afterwards, Bernardinus d¢ Bufti (Mariale, part. 4. ferm.g.)
very gravely fubjoins this note. *¢ Nec widetur incongruum mulie-
 yos habere peritiam juris.  Legitur enim de uxore Joannss An-

““ dreae
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purfued with fuch alacrityin thefe featsof learn=
ing ; and.why the common law was entirely
defpifed, and efteemed little better than here=

tical. .

ANDp, fince the reformation, many caufes
have confpired to prevent it’s becoming a part
“of academical education. As, firft, long ufage
and eftablithed cuftom; which, asin every thing
elfe, {o efpecially in the forms of {cholaftic ex-
ercife, have juftly great weight and authority.
Secondly, the real intrinfic merit of the civil
law, confidered upon thg footing of reafon and
not of obligation, which was well known to the
inftructors of our youth; and their total igno-
rance of the merit of the common law, though
it’s equal at leaft, and perhaps an improvement
on the other. But the principal reafon of all,
that has hindered the introdu&ion of this branch
of learning, is, that the ftudy of the common
law, being banifhed from hence in the times
of popery, has fallen into a quite different cha-
nel, and has hitherto been wholly cultivated in
another place. But as this long ufage and efta-
blithed cuftom, of ignorance in the laws of the
land, begin now to be thought unreafonable;

¢ dreae gfqﬁzfnri.r, quod tantam peritiam in utroque jure habuit,
““ut pulblice in fcholis ligere anfa fit,

and



the STupy of the LAw. xlvii

and as by this means the merit of thofe laws
will probably be more generally known; we
may hope that .the method of fiudying them
will {oon revert to 1t’s antient courfe, and the
toundations at leaft of that{cience will be laid
in the two univerfities ; without being exclu~
fively cenfined to the chanel which it fell into
at the times I have been juft defcribing,

For, being then entirely abandoned by the
clergy, a few ftragglers excepted, the ftudy and
practice of it devolved of courfe into the hands
of laymen ; who entertained upon their parts a
moft hearty averfion to the civil law ", and made
no {cruple to profefs their contempt, nay even
their ignorance ° of it, in the moft public man-

" ForTEsc, de laud, LL. c.z5.  © This remarkably ap-
peared in the cafe of the abbot of Torun, M, 22 E. 3.14. who
had caufed a certain prior to be fummoned fo anfiver at Avig-
+ non for ere@ing an oratory contra inbibitionem movi operis ; by

“which words Mr Selden, (i Flet. 8. 5.) very juitly underftands
to be meant the title de novi operis nuntiatione both in the civil
and canon laws, ( Ff. 39.1. C.8. 11. and Decretal. not Ex-
trav. §. 32.) whereby the ereftion of a~y new buildings in pre-
judice of more antient ones was prohibited. But Skipwith the
king’s ferjeant, and afterwards chief baron of the exchequer,
declares them to be flat nonfenfe ; i ceux parolx, contra inhibi-
‘“ tionem novi operis, #y ad pas entendment ;¥ and juftice Schar-
delow mends the matter bnt little by informing him, that they
fignify a reftitution 7# their laaw ;3 for which reafon he very fagely
refolves to pay no fort of regard to them. ¢ Ceo #’eff que un re-
“ fitution en lewr Ly, pur que a ceo wavomus regard, &e,”

ner.
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ner. But ftill, as the ballance of learning was
greatly on the fide of the clergy, and as the
common law was no longer #aught, as formerly,
in any part of the kingdom, it muft have been
{ubjeted to many inconveniences, and perhaps
would have been gradually loft and overrun by
the civil, (a fufpicion well juftified from the
frequent tranfcripts of Juftinian to be met with
in BraGon and Fleta) had it not been for a pe-
culiar incident, which happened at a very criti-
cal time, and contributed greatly to 1t’s fupport.
THE incident T mean was”the fixing the
court of common pleas, the grand tribunal for
difputes of property, to be held in one certain
fpot ; that the feat of ordinary juftice might be
permanent and notorious to all the nation. For-
merly that, in conjunction with all the other
fuperior courts, was held before the king’s ca-
pital jufticiary of England, in the aula regis, or
fuch of his palaces wherein his royal perfon re-
fided; and removed with his houfhold from one
end of the kingdom to the other. This was
found to occafion great inconvenience to the
fuators; to remedy which it was made an ar-
ticle of the great charter of liberties, both that
of king John and king Henry the third®, that

P C.1i.
“ com-~
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““ common pleas thould no longer follow the
« king’s court, but be held in fome certain
“ place :” in confequence of which they have
ever fince been held (a few neceflary removals
in times of the plague excepted ) in the palace
of Weftminfter only. This brought together
the profeflors of the municipal law,: who-be-
fore were difperfed about the kingdom, and for-
- med them into an aggregate body; whereby a
{ociety was eftablithed of perfons, who (as Spel-
man ? obferves) addicting themfelves wholly to
the ftudy of the laws of the land, and no longer
confidering it as a mere fubordinate {cience for
the amufement of leifure hours, foon raifed thofe
laws to that pitch of perfection,which they fud-
denly attained under the aufpices of our englifh

Juftinian, king Edward the firft,

IN confequence of this lucky affemblage,
they naturally fell into a kind of collegiate order;
and, being excluded from Oxford and Cam-
- bridge, found it neceflary to eftablith a new
univerfity of their own. This they did by pur-
chafing at various times certain houfes (now
called the inns of court and of chancery) be-
tween the city of Weftminiter, the place of
holding the king’s courts, and the city of Lon-

o

9 Gloffar. 334. |
D - don ;
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don; for-advantage of ready accefs to the one,
and plenty of provifions in the other’. Here
exercifes were pcrformcd leGures read, and
degrees were at length conferred in the com-
on law, as at other univerfities in the canon
and civil. The degrees were thofe of barrifters

(firft ftiled apprentices' from apprendre,to learn) .
who anfwered to our bachelors; as the ftate

and degree of a ferjeant , fervientis ad legens
did to that of doctor.

r ForTESC. C. 48. * Apprentices or Barrifters feem
to have been firft appointed by an ordinance of kihg Edward
thé fitft in parliament, in the zoth year of his reiph. (SpeLa.
Glofl. 37. Dugpavt’s Orig. jurid. 55.)

.t The fitft mention I have met with in our lawbooks of fer-

jeants or countors, is in the {tatute of Weftm.1. 3 Edw.1. c. 2g.
and in Horn’s Mirror, ¢, i. §.10. €. 2. §.¢. ¢. 3. §.1. in the
fame reign. But M. Paris in his life of JohnII, abbot of §t.
Alban’s, which he wrote in 1255, 39 Hen. 3. {peaks of advo-
cates at' the common law, or countors (guos banci narratores
mu{garzm' appellamus) as an order of men well known, And we
have an example of the antiquity of the toif in the fame author’s
hiftory of England, A.D.1259. in the cafe of one William de
Buffy ; who, being called to account for his great knavery and
mal-pratices, claimed the benefit of his orders, which were
totally unfifpeQed ; and to that end woluit ligamenta coifae fuds
Jolwweré, ut palim monfiraret fe tonfuram habere dericalem ; fed non
e} permiffus, Satilles wero cum arripiens, now ger coifae liga-
mina fed per guttur eum apfrebendens, traxit ad carcérem. And
hence Sir H, Spelman conjeftutes, (Gloffar. 43¢.} that coifs
wete intréduced to hide the tonfure of fuch renegade clerks, as
were {till tempted to remain in the fecular courts'in the quality
of advocates or judges, notwithftanding their prohibition by
canon, THE
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Tu e crown {eems to have foon taken under
it’s protection this infant feminary of colnmon
law ; and, the more effeGtually t6 fofter and
cherith it, king Henry the third in the nine-
teenth year of his reign iffued out an order .
directed to the mayor and theriffs of London,
commanding that no regent of any-law fchools
within that city fhould for the faturé teach
Iaw therein °. The word, law, or-lege.'r,-: being
a general term, muay create fome doubt at this
diftance of time whether the teaching of the
civil law, or the commbon, or both, is hereby
reftrained. But in either cafe it tends to the
fame end. If the civil law only is prohibited,
( which is Mr Selden’s ¥ opinion ) it is then a
retaliation upon the clergy, who had excluded
the common law from #heir feats of learning.
If the municipal law be alfo. included in the
teftriGion, (as fir Edward Coke * underftands
it, and which the words feem to 1mport ) then
the intention is evidently this; by preventing
private teachers within the walls of the city,
to colle¢t-all the common lawyers into’ the
one public univerfity, which was newly infti-
tuted in the fuburbs.

v Ne aliguis foholas regens de legibus in eadem ci witale de caekerd
ibidem leges doceat. . ¥ In Flet. 8. 2. x 2 Inft. proém.

D2 IN
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.- I~ this juridical umvcrﬁty (for fuchitisin-
fitted to ‘have been by Fortefcue” and fir Ed-
ward.Coke ? ) there are two forts of colleglate
houfes ; ‘ong called inns of chancery, in which
the' younger ftudents of the law ufed to be
placed, “‘learning and ftudying, fays Fortefcue’,
“ the-originals and.as it were the elements of
“ thelaw who; proﬁting therein, as they grow
“ to. npenefs fo are they admitted into the

¢ greater.inns of the fame ftudy, called the inns
“ of ‘court.” . And in thefe inns of both kinds,
he goes-on to.tellus, the knights and-barons,
with other grandees and noblemen of the realm,
did ufe.to place their children, though they
did not defire to have. them thoroughly learned
in the law, or to:get their living by it’s_prac-
tice: and'that _in his time there were about
two thoufand ftudents at thefe feveral.inns, all
of whom he informs us were fi/is naézlmm, or.
gentlemen born. |

HENGB it is cwdent that (though under thc
influence of the mionks ouruniverfities negleted
this ﬂudy, yet) in the time of Henry the fixth it |
was thought highly neceffary and was the uni- -
verfal. practice, for the young nobility and gen-

T 49 ‘ 2z 3 Repi"pi‘cf. Fees gbide c
‘- . . try
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try to be inftructed in the originals and ele-
ments of the laws. But by degrees this cufton
has fallen into difufe; fo that in the reign of
queen Elizabeth fir Edward Coke® does not
reckon above a thoufand {tudents, and the num-
ber at prefent is very confiderably lefs. Which
feems principally owing to thefe reafons: firft,
becaufe the inns of chancery being now almoft
totally filled by the inferior branch of the pro-
feffion, they are neither commodious nor proper
for the refortof gentlemen of any rank or figure;;
{o that there are now very rarely any young ftu-

dents entered at the inns of chancery: fecondly,
becaufe in the inns of court all fort of regimen
and academical fuperintendance, either with re-
gard to morals or ftudies, are found impradi-
cable and therefore entirely neglected : lattly,
becaufe perfons of birth and fortune, after hav-
ing finithed their ufual courfes at the univerfi-
ties, have feldom leifure or refolution {ufficient
to enter upon a new {cheme of {tudy at a new
place of inftruction, Wherefore few gentlemen
now refort to the inns of court, but fuch for
whom the knowlege of pracice is abfolutely
neceffary; fuch, I mean, as are intended for the
profeflion : the reft of our gentry, (not to fay
our nobility alfo) having ufually retired to their
" 3 Rep, pref.
D 3 eftates,



